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1.  Clerical   Error   in   Award— Reference 

back  —  Arbitration  Act-  of  Ontario 
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Alpine  and  Lake  Erie  and  Detroit 
River  R.  W.  Co.,  100;  3  O.  L.  R. 
230. 

2.  Insurance  Policy — Submission  to  Two 

Arbitrators  —  Apj)ointment  of  Sole 
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Discretion:  Re  Employers'  Liability 
Assurance  Corporation  and  Excel- 
sior Life  Ins.  Ca,  87;  3  O.  L.  R.  93. 

3.  Municipal    Corporation — Purchase    of 

Property — Voluntary  Submission  — 
Construction  of  Agreement — "Works 
and  Property  "  —  *'  Franchises  and 
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IS—Landlord  and  Tenant,  4,  5.  10— 
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ARCHITECT. 
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1.  Intent  to  Quit  Ontario — Intent  to  De- 
.  fraud — Foreigner:    Henry  v.  Ward, 

222. 

2.  Motion   to   Set  aside   ex   Parte  Order 

for  Ca.  Sa. — Concurrent  Writ— Ap- 
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Facts:  Merchants  Bank  of  Canada 
V.  Sussex,  572,  584;  4  O.  1..  K.  524. 

ASSESSMENT  AND  TAXES. 

i.  Distress — **  Owner  "—Agreement  for 
Purchase — Part  Performance — Local 
Improvement  '  Rates— Abandonment 
of  Distress:  Sawers  v.  City  of  To- 
ronto, 656 :  4  O.  L.  R.  624. 

2.  Equalization  of  Assessments — Appeal 

— County  Judge — Delivery  of  Judg- 
ment—Time —  Statute  —  Imperative 
or  Directory:  Re  Township  of  Nat- 
tawasaga  and  County  of  Simcoe, 
278;  4  O.  U  B.  1. 

3.  Exemptions — Trustees  —  Income:    Re 

McMaster  Estate,  98. 

4.  Ix>cal    Improvements — Petitiun    for  — 
'  Majority  of  Owners — Value  of  Real 

Property  —  Buildings  —  Lands  — 
Property  of  Municipality:  Macdon- 
ell  V.  City  of  Torcwito,  433;  4  O.  L. 
R.  315. 

5.  Local  Improvement  Rates — Charge  on 

Land — Distress  —  Invalid  By-law — 
Validating  Statute— Frontage  Tax- 
Special  Rate:  McDonell  v.  City  of 
Toronto,  494. 

6.  Local   Improvement   Rates— Sidewalk 

— Lessee  of  Land  from  Crown- 
Dedication  of  Piivate  Way  as  Pub- 
lic Highviay:  Re  Leach  and  City  of 
Toronto,  661;  4  O.  L.  R.  614. 

7.  *'  Owner  "—Agreement  to  Purchase — 

Possession — I^ase — Estoppel :  Lloyd 
V.  Walker,  383;  4  O.  L.  K.  112. 

8.  Personal   Property — Choses   in  Action 

— Property  not  Already  Assessed — 
Court  of  Revision:  Re  Nasmith  and 
City  of  Toronto,  238. 


9.  Personal     Property  —  Exemptions  — 

Trustees  —  Non-resident  Beneficiar- 
ies—Income of  Trust  Estate:  Re 
Macpherson  and  City  of  Toronto, 
Re  Hamilton  and  City  of  Toronto, 
234. 

10.  Personal  Property  Owned  out  of 
Province  —  Exemptions  —  Cash  in 
Banks — Trustees;  Re  Leadley  and 
City  of  Toronto,  239. 

11.  Sale  for  Taxes — Description  of  Laud 
— Sufficiency  of — Possession— Rights 
of  Entry:  McLellan  v.  Hooey,  215, 
707. 

12.  Street  Railway— Trolley  Cars— Real 

Estate:  Re  Toronto  R.  W.  Co.  and 
City  of  Toronto,  441. 

13.  Tax  Sale— Action  to  Set  aside— Prior 
Tax  Sale — Purchase  by  Municipality 
— Lien  —  Redemption  —  Costs  —  In- 
terest: Hime  v.  Town  of  Toronto 
Junction,   740. 

14.  Tax  Sale — Existence  of  Arrears — 
Assessment  Act,  1892:  Ruttan  v. 
Burk,  560. 

15.  Tax  Sale  —  Validity  —  Uncertainty 
as  to  Land — Irregularities — Statute 
Curing  —  Advertisement :  MacLellau 
V.  Hooey,  215,  707. 

16.  Valuation  of  Property  —  Electric 
Companies — Rails,  Poles,  Wires — 
Wards  —  Franchise  —  Statutes:  Rg 
City  of  Toronto  Assessment  Appeal, 
2r,l;  3  O.  L.  R.  620. 

17.  Valuation  of  Property — Gas  Pipes — 

Natural  Gas  Company:  Re  United 
Gas  and  Oil  Co.  of  Ontario  and 
Township  of  Colchester  South,  t>42. 

See  Landlord  and  Tenant,  1 — Limita- 
tion of  Actions — Municipal  Corpor- 
ations,   2,    21 — Parties,    10 — Survey. 

ASSIGNMENT    OF    CHOSE    IN    AC- 
TION. 


See  Chose  in  Action. 


ASSIGNMENTS       AND 

BNCES. 


PREFER- 


See  Bankruptcy  and  Insojvency. 

ATTACHMENT  OF  DEBTS. 

1.  Division  Court  —  Cheque  —  Payment 
Stopped — Garnishee  —  Payment  into 
Court:  Wilder  v.  Wolf,  481;  4  O. 
L.  R.  451. 


9 


ATTACHMENT  OF  GOODS— BILLS  OF  EXCHANGE,  ETC. 
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2.  Rent— To  whom  due— Heirs  of  Do- 
ceased  Landlord — Executors  —  De- 
T(Uution  of  Estates  Act:  Reilly  v. 
McDonald,  721.  723;  McDonald  v. 
Sullivan,  784,  840. 

See  BankruDtcy  and  Insolvency,  5— 
Diyision  Courts,  8— Pleading,   11. 

ATTACHMENT  OF  GOODS. 

Seizure — Interest  of  Partner  in  Grain — 
Possefesion:  Clemens  y.  Bartlett,  342. 

ATTORNEY-GENERAL. 

See  Malicious  Arrest  and  Prosecution, 
2. 

AWARD. 

See  Arbitration  and  Award. 

BAIL. 

Powers  of  Judge  of  Court  of  Appeal — 
Pending  Appeal  —  Extradition:  Re 
Watts,  133 ;  3  O.  L.  R.  279. 

See  Criminal  Law,  6. 

BAILMENT. 

Warehouseman  —  Negligence  —  Loss  by 
Heating  of  Goods  Stored — Measure  of 
Damages:  Dunn  v.  Prescott  Eleva- 
tor Co.,  75,  404;  4  O.  L.  R.  103. 

See  Pledge — Railways,  2. 

BALLOTS. 

See   Municipal    Elections,    G  — Parlia- 
mentary Elections.  9-14. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Afisignment  for  Creditors  —  Right  to 

Rank  on  Estate— Annuity— G rawing 
Payments — Contingent  Debts:  Cars- 
well  V.  Langley.  107;  3  O.  L.  R.  261. 

( 

2.  Mortgage  by  Insolvent  Wife  to  Hus- 

band —  Preference  —  Presumption 
—Rebuttal:    McNeil  v.  Dawson,  24. 

*•  Preference  —  Chattel  Mortgage— At- 
tack on  —  Time — ^Presumption — Sat- 
isfaction of  Onus— Good  Fajth— No- 
tice—Knowledge:  Keenan  v.  Rich- 
ardson, 333. 

4.  Preference  —  Transfer  by  Insolvent 
Debtor—Attficking  —  Time  —  Divi- 
sion Court— Attachment  of  Debts — 
Collateral  Inquiry — Pressure:  Mor- 
Phy  T.  Colwell,  146;  3  O.  L.  K  314. 


5.  Preference — Assignee  for  Creditors — 

Further  Directions  :  Law  Society  of 
Upper  Canada  v.  Hutchison,  558. 

6.  Preference — Payment      in      Ordinary 

Course  of  Business— Power  of  At- 
torney: Goulot  V.  Greening.  550. 

7.  Sale  of  Estate  by  Assignee  for  Credi- 

tors— Covenant  of  Purchaser  to  Pay 
Creditors  —  Enforcement  —  Privity 
—Trust:  Dominion  Radiator  Co.  v. 
Bull,  672. 

See  Administration  Order— Contract, 
19— Division  Courts,  6 — Execution, 
4 — Executors  and  Administrators, 
7  —  Fraudulent  Conveyance  —  In- 
surance, 11— Landlord  and  Tenant, 
9. 

BANKS  AND  BANKING. 

See  Bills  of  Exchange  and  Promissory 
Notes,  5 — Chose  in  Action  —  Dis- 
covery, 3— Gift,  1  —  Lunatic— Ma- 
licious Arrest  and  Pr(xsecution,  3. 

BAWDY  HOUSE. 

See  Criminal  Law,  7. 

BENEFIT  SOCIETY. 

Pension — Vested  Right — Alteration  in 
Rules — Validity  of  :  Armstrong  v. 
Toronto  Police  Benefit  Fund,  829. 

•See  Insurance,  2,  16. 

BETTING. 

See  Criminal  Law,  4. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY   NOTES. 

1.  Agreement  not  to  Negotiate — Notice: 

Murray  v.  Wurtele,  298. 

2.  Holder  in  Due  Course— Effect  of  In- 

dorsement— Evidence:  Wiedeman  v. 
Guittard,  110. 

3.  Notice  of  Dishonour— Sufficiency  of— 

Husband  and  Wife— Agency:  Coun- 
sell  V.  Livingston,  444;  4  O.  L.  R. 
340. 

4.  Notice  of  Dishonour— Presentment  — 

Demand  Prior  to  Action — Power  of 
Attorney:  Patriarche  v.  Krammer- 
er,  425. 

5.  Notice  of  Specific  Purpose- Collateral 

Security  —  Bank  —  Consideration  — ^ 
Holder  in  Due  Course — "Negotiate:" 
Ontario  Bank  v.  Poole,  20,  832. 
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BILLS  OF  SALE— CHATTEL  MORTGAGES. 
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6.  Oral       Agreement      Contemporaneous 

with  Note— Evidence  of — Considera- 
^  tion— Oontradictory  Written  Docu- 
ments —  New  Trial — Objection  to 
Evidence  not  Taken  at  Trial— Dis- 
cretion of  Court:  Conley  v.  Ashley, 
704. 

7.  Power    of    xlgent    for    Collection    to 

Compromise — Striking  out  Claim  for 
Wages:  Guenot  v.  Girardot,  638. 

8.  Ratification    of    Forgery — Notice — No 

Repudiation  —  Estoppel  :  Dominion 
Bank  v.  Ewing,  654. 

See  Administration— Contract,  3  —  Di- 
vision Courts,  1,  5— Evidence,  3— 
Limitation  of  Actions,  2— Mort- 
gage, 1 — Partnership,  1. 

BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

1.  Chattel  Mortgage  —  Prior  Agreement 

for  —  Fatal  Defect  in  Mortgage: 
Fisher  v.  Bradshaw,  282;  4  O.  L.  R. 
162. 

r 

2.  Chattel    Mortgage— Renewal— Change 

of  Possession— Parent  and  Child- 
Execution  Creditor:  (ioodyear  v. 
Goodyear,  405. 

3.  Chattel    Mortgage — Seizure   under   — 

Breach  of  Trust— Damagts:  Watts 
V.  Sale,  681. 

4.  Chattel  Mortgajje— Seizure  under  with- 

out Default— Possession  of  Goods 
till  Default— Absence  of  Re-demise 
Clause  —  Collateral  Security— Cove- 
nant to  keep  up  Stock— Arrears — 
Interest— Issue  of  Writ  of  Sum- 
mons—  Condition  against  Selling- 
Damages:  Stevens  v.  Daly,  621. 

See   Account  —  Bankruptcy   and   Insol- 
vency, 3— County  Courts,  2— Pledge. 

BOARD  OP  HEALTH. 

See  Public  Health. 

BOND. 

See  Executors  and  Administrators,  2 — 
Railways,  1— Street  Railways,  5. 

BONUS. 

See  Muoicipal  Corporations,  1. 

BOUNDARIES. 
See  Schools,  3— Trespass,  2— Way,  16. 

BRIBERY. 

See  Parliamentary  Elections,  7. 


BRIDGE. 

See  Municipal  Corporations,  24— Way, 
8,  12. 

BROKER. 
See  Contract,  5. 

BUILDING  CONTRACT. 
See  Contract,  6,  7,  8,  9. 

BUILDING  SOCIETY. 

Shares— Advance  on  —  Trust— Notice  -^ 
Mortgages  —  Consolidation  —  Evi- 
dence—Examination for  Discovery: 

?63;  3^?)'  l':T4^?-    "    •'^''^^*^°' 

BY-LAWS. 

See  Assessment  and  Taxes,  5— Oom- 
i%°f'  ic  -.^"^J^^P^*  Corporations, 
v;>'-WaV,'l7.'^'''^'^^^'    ^-«"^- 

CALLS. 
See  Company,  7. 

CAPIAS. 
See  Arrest,  2. 

^      ^  .^        CARRIERS, 
oee  Railways. 

CAUSE  OF  ACTION. 

See  Action,  2— Appeal  to  Court  of  Ap- 
peal, 9^—  Municipal  Corporations. 
18-Parties,  2,  4— Writ  of  Sum- 
mons, 4. 

CERTIORARL 

Motion  for— Previous  Appeal  to  Sessions 
— Dismissal  on  Preliminary  Objec- 
tion: Brothers  v.  Alford,  31. 

See  Landlord  and  Tenant,  8— Munici- 
pal Corporations,  9. 

CHARGE    ON    LAND. 

See  Will,  40. 

CHA/RTEBPARTY. 

See  Ship,  1. 

CHATTEL  MORTGAGES. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages. 
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CHEQUE-CONSOLIDATION  OF  ACTIONS. 
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CHEQUE. 

See  Attachment  of  Debts. 

CHOSE  IN  ACTION. 

AssigDment  of  Notice  of  —  Partnership 
—Interest  of  Partner — Sheriff— EJx- 
(KfQtion — Banks:  Kennie  v.  Quebec 
Bank,  286;  3  O.  L.  R.  541.         ' 

See   Assessment    and    Taxes,    8— Con- 
tract, 17— wm,  26. 

CHURCH. 

Trustees — Allotment  of  Pews  —  Rent— 
Punishment  of  Persons  Disturbing 
Public  Worship:  Carleton  Place 
Methodist  Church  Trustees  v.  Keyes, 
10;  3  O.  L.  R.  165. 

See  WiU.  21,  33. 

CLERK  OF  THE  PEACE. 

See    Malicious    Arrest    and    Prosecu- 
tion, 2. 

COLLATERAL   SECURITIES. 

See  Bills   of   Sale   and   Chattel    Mort- 
gages, 4— Deed,  1 — Railways,  1. 

COMMISSION. 

See  Master  and   Servant,  1 — Principal 
and  Agent,  1,  4— Solicitor,  3. 

COMPANY. 

1.  Electric   Light   Company— Nuisance- 

Vibration  —  Injuncticai  —  Damages: 
Hopkin  V.  Hamilton  Electric  Light 
and  Cataract  Power  Co.,  486;  4  O. 
L.  R.  258. 

2.  Hiring  of  Manager— By-law— Contract 

—Seal — Director  as  Manager— Share- 
holders: Birney  v.  Toronto  Milk  Co., 
736. 

3.  Mining  Company  —  Directors — Power 

to  &11  Lands— Irregularity— Share- 
hcUders— Directors  —  Qualification- 
Injunction  Restraining  Sale:  Ritchie 
V.  Vermilion  Mining  Co.,  624;  4  O. 
L.  R.  588. 

4.  Shares  —  Lien  on  —  Amount  Due  to 

Company:  Walkerton  Binder  Twine 
Co.  y.  Higgins,  403. 

5.  Share»— Subscription  —  Agreement  — 

Prospectus^Delay  in  Carrying  out 
Objects  of  Company — ^Repudiation— 
Jnacment- Estoppel— Res  Judicata: 
Patterson  t.  Turner,  82;  3  O.  L.  R. 
373. 


6.  Shares— Subscription  —  Misrepresen- 

tation— Agent— Settlement  of  Action 
— ^Threats:  "McCallam  v.  Sun  Sav- 
ings and  Loan  Co.,  226. 

7.  Shares  —  Subscription  —  Preference 

Shares — Validity  of  —  Contract  by 
Deed — Issue  and  Allotment — Neces- 
sity for  —  Calls  —  Resolutions  and 
Letters^— SuflSciency  of:  Nelson  Coke 
and  Gas  Co.  v.  Pellatt,  5d5;  4  O.  L. 
R.  481. 

8.  Voluntary  Winding-up  —  Distribution 

of  Surplus'  Assets  —  Shareholders — 
Ordinary  and  Preferred  —  Shares — 
Fully  and  Partly  Paid — By-laws  and 
Resolutions  —  Profits:  Morrow  v. 
Peterborough  Water  Co.,  512;  4  O. 
L.  R.  324. 

0.  Winding-up — Claim  against  Assets- 
Breach  of  Contract— Damages:  Re 
Publishers'  Syndicate,  72d. 

10.  Winding-up— Contributory  —  Shares 
—Allotment:  Re  Publishers'  Syndi- 
cate, Hart's  Case,  508. 

11.  Winding-up— Contributory  —  Shares 
—Condition— Allotment— Notice:  Re 
Publishers*  Syndicate,  Mallory's 
Case,  142 ;  3  O.  L.  R.  552. 

12.  Winding-up  —  Contributory  —  Sub- 
scription for  Shares— HiXtrinsic  Evi- 
dence —  Placing  Shares  —  Commis- 
sion— Payment  for  Shares — Contract 
— Consideration  —  Transfer  of  As- 
sets: Re  Co-operative  Cycle  and 
Motor  Co.,  778. 

13.  Winding-up— Jurisdiction  of  Master 
in  Ordinary  —  Valuing  Securities- 
Liquidator:  Re  Brampton  Gas  Co., 
643;  4  O.  L.  R.  509. 

14.  Winding-up— Terms  of  Order— Exe- 
cution Creditor— Priorities:  Re  Pres- 
cott  Elevator  Co.,  161. 

See  Appeal  to  Court  of  Appeal,  15 — 
Arbitration  and  Award,  3 — ^Assess- 
ment and  Taxes,  12,  16,  17— Build- 
ing Society — Constitutional  Law,  1 
—  Conversion,  1  —  Estoppel,  3  — 
Fraud  and  Misrepresentation,  2,  3 
—  Municipal  Corporations,  14  — 
—Particulars,  3— Parties,  11— Part- 
nership, 5— Principal  and  Agent,  2 
— Specific  Performance,  9. 

CONDITIONAL    SALE. 
See  Sale  of  Goods,  2,  3. 

CONSOLIDATION  OF  ACTIONS. 
See  Action,  1 — Solicitor,  4. 


15  CONSPIRACY— CONTRACT. 

CONSPIRACY. 

See  Criminal  Law,  8— Pleading,  10. 
CONSTABLE. 
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9.  Building  Contract— Material  Supplied 
not  Covered  by  Contract— Damages 
—Arbitrator-Bias  —  Lien :  Pigpott 
V.  Toronto  Rubber  Shoe  Mfg.  Co., 
541. 


See    Costs,    13— Malicious   Arrest    and 
Prosecution.  1. 

CONSTITUTIONAL   LAW. 

1.  Incorporation   of  Companies— Domin- 

ion Objects— Interference  with  Prop- 
erty and  Civil  Rights  in  Province 
'  —Telephone  —  Poles  and  Wires  — 
Streets  —  Municipal  Corporationsr- 
Consent— Statutes:  City  of  Toronto 

7^«^"^^S^^Pj^°^®  Co-  o^  Canada, 
192;  3  O.  L.  R.  4(j6. 

2.  Powers  of  Provincial   Legislature  — 

Act  to  Prevent  Profanation  of  Lord's 
Day— -Work  —  Necessity  —  Convey- 
ing Travellers:  Re  Lord's  Day  Act 
of  Ontario,  312. 

See  Municipal  Corporations,  8. 

CONTEMPT  OF  COURT. 
See  Criminal  Law,  3. 

CONTRACT. 

1.  Board  and  Lodging— Bequest  in  Lieu 

of  Payment— Lapse:  Larose  v.  Ot- 
tawa Trust  and  Deposit  Co.,  210, 
oU9. 

2.  Breach— Damages— Time— Essence   of 

TT^^JF-  McRae  v.  S.  J.  Wilson 
Co.,  380. 

3.  Breach— Non-payment    of    Note — Re- 

fusal to  Perform— Rescission:  Gra- 
ham V.  Bourque,  138,  358. 

4.  Breach— Subsequent  Letter— Satisfac- 

tion —  Waiver— Evidence:  Heal  v. 
Spramotor  Co.,  175,  466. 


10.  Condition  —  Non-performance  —  De- 
livery of  Deed  in  Escrow— Optiou— 
Trust:  Harris  v.  Bank  of  British 
North  America,  76,  285. 

11.  Construction— Evidence  to  Aid— Re- 
formation after  Breach:  Pritchard 
V.  Fick,  815. 

12.  Construction— Removal  of  Timber 

Injunction  —  Refusal  —  Appeal  — 
Merits— Affirmance :  Murphy  v.  Lake 
^rie  and  Detroit  River  R.  W.  Co., 

13.  Correspondence  —  Proposal— Accept- 

ance—"  Final  Arrangements:"   Bas- 

1^-  Delivery  of  Timber— Correspondence 
—Evidence — Non-completion  of  Con- 
tract:   McGibbon  v.  Charlton,  828. 

15.  Division  of  Profits  —  Partnership  — 
Question  of  Fact  — Onus  — Appeal: 
roo*  ^^"•tage  Lumber  Co.  v.  Kendall. 

DiSo. 

16.  Fraud  in  Reducing  to  Writing— For- 

«f^«T"^^rJ,^  Agreement  -  Sale  of 
fetandmg  Timber— Interest  in  Land 
—Execution  by  Wife— Construction 
5'  Contract:    Lasjinski  v.  Campbell, 

^^'  ^^"^isJi^ng  and  Erecting  Monument 
—Dispute  as  to  Design  —  Perform- 
ance of  Work— Assignment  of  Con- 
tract—Action by  Assignees— Appeal 
-^Reversal  of  Judgment  on  Ques- 
t^ns  of  Fact:    Lewis  v.  Dempster, 


5.  Broker— Profits  on  Stock  Transactions 

—Evidence   of  Agreement— Security    18.  Novation— Consideration  —  Collateral 


—Redemption:  Sherlock  v.  Wallace, 
54. 

6.  Building  Contract— Balance— Counter- 

claim— Evidence:  Breakenridge  v. 
Mason,  529. 

7.  Building  Contract  —  Breach— Dismis- 

sal of  Contractor  —  Architect's  No- 
tice of  —  Time — Sunday:  Anderson 
V.  Chandler,  417. 


Promise  —  Oral  Evidence  to  Alter 
Writing- Costs:  Webb  v.  Ottawa 
Car  Co.,  90. 

19.  Printing  of  Reports— Assignment  by 
Printers  of  Claim  for  Payment-^ 
S.ubsequent  Assignment  for  Credi- 
tors—Sale of  Claim  by  Assignee- 
Rights  of  Vendee— Judgment— Set- 
off: Langley  v.  Law  Society  of  Up- 
per Canada,  718. 

8.  Building  Contract  —  Breach  —  Negli-    20.  Unforeseen  Accident— Breach— Dam- 
flrent  Work  —  Resnonaibilitv:  Hn^ar  ages  —  Electric  Lighting:     Ottawa 

Electric  Co.  v.  -City  of  Ottawa,  508. 


building  Contract  —  Breach  —  Negli- 
gent Work  —  Responsibility:  Hagar 
V.  Hagar,  78. 
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CONTRACT  O*'  HIRING— COSTS. 
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See  Appeal  to  Court  of  Appeal,  19 — 
Arbitration  and  Award,  2f,  3--Bill8 
of  Exchange  and  Promissory  Notes 
— Bills  of  Sale  and  Chattel  Mortga- 
ges—Company— Deed,  7  —  Division 
Canrts,  5  —  Guaranty— Indemnity- 
Infant,  2 — Insurance — Landlord  and 
Tenant — Master  and  Servant— Me- 
chanics' Liens — Municipal  Corpora- 
tions, 2,  13,  14,  24— Partnership — 
Patent  for  Invention,  1 — Pleading, 
4— Principal  and  Agent  —  Railways 
—  Sale  of  Goods — Ship  —  Specific 
Performance — Writ  of  Summonjs, 
2.  3. 

CONTRACT  OF  HIRING. 
See  Master  and  Servant,  1-4. 
CONTRIBUTION. 
See  Sale  of  Goods,  7. 

CONVERSION. 

1.  President  of  Company — Detention  of 

Books— Terms  of  Giving  up:  Strath- 
roy  Petroleum  Co»  v.  Lindsay,  356. 

2.  Trespass — Trees — Damages  :  Parent  v*. 

Cook,  366. 

See  Pleading,  7. 

CONVICTION. 

See  Costs,  6  —  Criminal  Law  —  Fraud 
j^nd  Misrepresentation,  1— Munici- 
pal Corporations,  5,  9. 

COPYRIGHT. 

1.  Book— Infringement— 5  &  6  Vict.  ch. 
45  (Imp.)  —  Injunction — Damages: 
Oman  v.  Copp-Clark  Co.,  542. 

Ji  Book— Infringement  —  Importation  of 
Foreign  Reprints— Title— License  — 
Gustcuns— Notice:  Black  v.  Imperial 
Book  Co.,  743. 

3  Newspaper  Printed  in  United  States- 
Copyright  in  England— Application 
of  Imperial  Statutes—"  First  Publi- 
cation:" Grossman  v.  Canada  Cycle 
Co.,  846. 

4.  Works  of  Fine  Art— Imperial  Acts- 
Colonies:  Graves  v.  Gorrie,  259:  3 
O.  L.  R.  697. 

CORRUPT    PRACTICES. 
See  Parliamentary  Elections,  7,  8. 

COSTS. 

1.  Added  Defendants — Unnecessary  Par- 
ties: Gurney.  v.  Tilden,  207. 


2.  Appeal  on  Merits  where  only  Costs 

Involved:    Holmes  v.  Town  of  God- 
erich,  814. 

3.  Appeal  to  Court  of  Appeal— Parties- 

Added  Plaintiff:  Murray  v.  Wurtele. 
353. 

4.  Arbitration  under  Railway  Act— Tax- 

ation by  Judge:  Re  Parks  and  Lake 
Erie  and  Detroit  River  R.  W.  Co., 
Re  McAlpine  and  Lake  Erie  and 
Detroit  River  R.  W.  Co.,  484. 

5.  Partition  Proceedings— Taxed  Costs— 

Special  Circumstances:  McLaughlin 
V.  McLaughlin,  378,  424. 


V 

6.  Quashing  Conviction  —  Criminal  Matl 


7.  Receiver-Partnership  —  Advance  by 

Partners-Priority:  Merritt  v.  Nls^ 
sen,  45b. 

8.  Right  of  Party  to  Costs  against  Op- 

posite Party— No  Liability  to  Solici- 
tor-Corporation Scdicitor  Paid  by 
Salary— Change  in  By-law  of  Cor- 
poration: Ottawa  Gas  Co.  v  City 
of  Ottawa,  647,  697;  4  O.  L.  R.  656. 

9.  Scale    of   —   Jurisdiction    of   County 

Court  —  Ascertainment  of  Amount 
Claimed:  Minerva  Mfg.  Co.  v. 
Roche,  530,  722. 

10.  Security  for— Petition  by  Parents  for 
Custody  of  Infant— Petitioners  out 
of  Jurisdiction  —  Respondents  Ad- 
mitting Rights  of  Petitioners:  Re 
Pinkney,  694,  715. 

11.  Security  foi>— Plaintiff  out  of  Juris- 
diction—Property within  Jurisdic- 
tion— Shares  in  Mining  Compaay  — 
Evidence  of  Value:  Howiand  v. 
Patterson,  653. 

12.  Security  for— Praecipe  Order — Ap- 
plication for  Increased  Amount  — 
Election— Costs:  Standard  Trading 
Co.  v.  Seybold,  724,  753. 

13.  Security  for— Public  Officer  — Police 
Constable:  Lewis  v.  Dalby,  3  O.  L. 
R.  301. 

14.  Security  for— Residence  of  Plaintiff 
out  of  Ontario  —  Ordinary  Resid- 
ence: Nesbit  V.  Galna,  218;  3  O.  L. 
R.  429. 

15.  Taxation— Apportionment  —  Issues 
in  Slander  Action— Set-off:  Davis  v. 
Hord,  418,  471;  4  O.  L.  R.  466. 
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16.  Taxation— Evidence — Brief  of,  Used 
by  Opposite  Counsel:  Pennington  v. 
Hoi^singer,  507. 

17.  Third  Party— Indemnity— Extent  of 
Liability  —  Court  of  Appeal  —  Time 
for  DTsposing  of  Costs—Several  Ap- 
peals: Gaby  v.  City  of  Toronto, 
711. 

18.  Trial  —  Motion  for  Judgment:  La- 
chance  V.  Lachance,  518. 

See  Appeal  ta  Court  of  Appeal,  18— 
Arbitration  and  Award,  4,  5 — ^As- 
sessment and  Taxes,  13--Contract, 
18— Creditors'  Relief  Act— Deed,  « 
— Discovery,  1  —  District  Courts — 
Division  Courts,  7  —  Dower,  5  — 
Evidence,  1— Execution,  2,  3,  4 — 
Executors  and  Administrators,  3, 
7— Gift,  2— Interest— Judgment,  1— 
Lunatic — Mistake  —  Mortgage,  4 — 
Parties,  11— Partnership,  3— Plead- 
ing, (5  — Principal  and  Agent,  2 — 
Public  Health— Sale  of  Goods,  1— 
Solicitor — Specific  Performance,  2, 
5— Trusts  and  Trustees,  3— Water 
and  Watercourses,  4 — Will,  3,  26, 
42,  43— Work  and  Labour. 

COUNTERCLAIM. 

See  Action,  2— Contract.  6  —  District 
Courts  —  Pleadmg,  2-4  —  Sale  of 
Goods,  1,  5,  7 — Work  and  Labour. 

COUNTY  COURT  JUDGE. 
See  Assessment  and  Taxes,  2. 

COUNTY  COURTS. 

1.  Jurisdiction — Consent  —  Prohibition: 
Re  Greenwood  v.  Buster,  225. 

2  Jurisdiction  —  Subject-matter  —  Set- 
ting aside  Chattel  Mortgage — Claim 
of  Judgment  Creditor:  Re  Thoilison 
V.  Stone,  509;  4  O.  L.  R.  333,  585. 

See  Appeal  to  Divisional  Court,  1,  2— 
Costs,  9. 

COURT  OF  APPEAL. 

See  Appeal  to  Court  of  Appeal — Appeal 
to  Divisional  Court,  3— Bail— Ex- 
ecution, 2 — ^Judgment,  1,  3. 

COURT  OF  REVISION. 

See  Assessment  and  Taxes,  6. 

COURTS. 

See  Appeal  to  Court  of  Appeal— Appeal 
to  Divisional  Court— Appeal  to  Su- 
preme Court  of  Canada  —  County 
Courts— District  Courts  —  Division 
Courts— High  Caurt  of  Justice. 


COUNTERCLAIM— CRIMINAL  LAW. 

COVENANT. 
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1.  Restraint  of  Trade — Breach— Waiver 

—  Injunction  —  Damages   —   Refer- 
ence:   Berry  v.  Days,  809. 

2.  Restraint  of  Trade — Carrying  on  Busi- 

ness— Advertising  —  Breach:  John- 
ston V.  Macfarlane,  287. 

See  Bankruptcy  and  Insolvency,  7— 
Bills  of  Sale  and  Chattel  Mort- 
gages, 4— Division  Courts,  2— Ease- 
ment, 1  —  Landlord  and  Tenant- 
Mechanics'  Liens,  2— Mortgage,  1,. 
2,  5— Sale  of  Goods,  7— Vendor  and 
Purchaser,  3— Will,  24. 

CREDITORS. 

See  Bankruptcy  and  Insolvency  —  In- 
surance, 9— Partition,  3. 

CREDITORS'    RELIEF    ACT. 

Several  Executions— Sale  under  Second 
Execution— Costs  —  Advertisement: 
McGuinness  v.  McGuinness,  23;.  3 
O.  L.  R.  78. 

CRIMINAL    LAW. 

1.  Evidence— Deposition  Taken   at   Pre- 

liminary Inquiry  —  Admissibility  at 
Trial  —  Incomplete  Cross-examina- 
tion —  Waiver:  Rex  v.  Trevanne^ 
587;  4  O.  L.  R.  475. 

2.  Evidence  —   Prisoner's  testimony  — 

Cross-examination — Contradiction  — 
Previous  Conviction:  Rex  v.  Daoust,. 
344;  3  O.  L.  R.  653. 

3.  Extradition  —  Parent   Stealing   His 

Child — Foreign  Law— Divorce —  CoJ- 
lusion  —  Contempt  of  Court:  Re 
Watts.  129,  133 ;  3  O.  L.  R.  279,  368. 

4.  Gaming — Common  Betting  House — In- 

corporated Association — Race  Track: 
Rex  V.  Hanrahan,  346;  3  O.  L.  R. 
659. 

5.  Incest — Evidence  —  Destroyed  Letters 

— Inferences — Misdirection  —  Sub- 
stantial Miscarriage  —  New  Trial  — : 
Rex  V.  Godson,  250. 

6.  Incitement  to  Give  False  Evidence- 

Misdemeanour — Single  Justice  of  the 
Peace — Jurisdiction — Grand  Jury  — 
Variance — Bail — Recognizance —  Es- 
treat: Rex  V.  Cole,  117;  3  O.  L.  R. 
389. 

7.  Keeping  House  of  Ill-fame — Convic- 

tion— Evidence:   Rex  v.  Martin,  429*. 
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CROWN—DEFAMATION. 
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8.  Murder — Constructive  Offence  —  Con- 

spiracy— Charge  to  Jury — Verdict — 
MistriiU:  Rex  v.  Rice,  394;  4  O.  L. 
R.  223. 

9.  Obstruction    of    Highway— Conviction 

for  —  Weight  of  Evidence  —  New 
Trial— Direction  to  Jury— Proof  of 
Original  Survey  —  Onus:  Rex  v. 
Moyer,  780. 

10.  Summary  Conviction  —  Motion  for 
Rule  Nisi  to  Quash  —  Untenable 
Grounds  —  Like  Motions  in  Other 
Cases  —  Rule  Granted  on  Terms: 
Rex  V.  McGinnes,  812. 

11.  Summary  Conviction— Ontario  Act- 
Criminal  Code — Information  —  Time 
for  Laying:  Rex  v.  McKinnon,  199; 
3  O.  L.  R.  508. 

12.  Summary  Trial  without  Consent  of 
Prisoner  —  Conviction  —  Discharge 
from  Gaol — Second  Prosecution:  Rex 
V.  Kennedy.  31. 


13.  Theft— Juvenile  Offender  —  Magis- 
trate's Conviction  —  Place  of  Im- 
prisonment — Duration  of  Sentence — 
Discharge— Order  for  Further  De- 
tention:   Rex  V.  Hay  ward,  799. 

See  Bail— Costs,  6— Fraud  and  Misre- 
presentation, 1 — High  Court  of  Jus- 
tice, 1 — ^M-andamns. 

CROWN. 

See  Assessment  and  Taxes,  6— Way,  16. 

CUSTOMS  DUTIES. 

See  Copyright. 

DAM. 
See  Water  and  Watercourses,  2,  4. 

DAMAGES. 

See  Bailment— Bills  of  Sale  and  Chattel 
Mortgages,  3,  4— Company,  1,  9— 
Contract,  2.  9,  20— Conversioa,  2— 
Copyright— Covenant,  1  —  Defama- 
tion, 3  —  Discovery,  9  —  District 
Courts — Division  Courts,  2,  3— In- 
fant, 2,  6^Master  and  Servant,  3, 
7, 19— Municipal  Corporations,  17— 
Principal  and  Agent,  3,  4,  5— Rail- 
ways. 2,  8,  10— Sale  of  Goods,  1,  6, 
7. 9— Ship — Specific  Performance,  2, 
11— Street  Hallways,  2,  4,  5— Trade 
Mark,  4  —  Trespass,  1  —  Waste — 
Water  and  Watercourses,  4,  5 — 
Way,  3,  4 — Work  and  Labour. 

DEATH. 

See  Judgment,  3— Master  and  Servant, 
5,  6.  14. 


DECEIT. 
See  Fraud  and  Misrepresentation,  2. 
DECLARATORY  JUDGMENT. 

See   Division   Courts,   6— Pleading,   &— 
Title  to  Land,  3. 

DEDICATION. 
See  Mortgage,  6. 

DEED. 

1.  Absolute  Conveyance  of  land— Colla- 

teral Security— Redemption— Waivpr 
—Counsel— Mistake  at  Trial:  Sher- 
lock V.  Wallace,  393. 

2.  Conveyance  of  Land  —  Setting  aside — 

Undue  Influence  —  Parent  and  Child 
—Fraud— Consideration :  Vandusen 
V.  Young,  55. 

3.  Conveyance    of    Land— Undue    Influ- 

ence—Full Disclosure:  Christian  v. 
Poulin.  275. 

4.  Construction  —  Gravel  —  Subsequent 

Deposit:  Mann  v.  Grand  Trunk  R. 
W.  Co.,  230. 

5.  Delivery  —   Retention   by   Grantor- 

Possession  by  Grantee— Evidence- 
Improvements— Executor  and  Trus- 
tee—Breach of  Trust:  Humphries 
V.  Aggett,  33. 

6.  Reformation-r-Mistake:     Girardot     v. 

Curry,   21. 

*<.  Reformation  —  Mortgage  —  Non-con- 
formity with  Contract  for- Mistake: 
Richardson  v.  West,  670. 

• 

8.  Security— Conveyance  of  Lands— Cut- 

ting down  to  Mortgage  —  Improvi- 
dence —  Fraud:  Holness  v.  Russell, 
655. 

9.  Setting    aside — Improvidence — Family 

Settlement  —  Costs:  Lockhart  v. 
Lockhart,  819. 

See  Company,  7  —  Contract,  10  —  Es- 
toppel, 1 — Fraudulent  Conveyance — 
Specific  Performance,  8— Vendor  and 
Purchaser,  3,  5. 

DEFAMATION. 

1.  Dictated  Letter — Proof  of  Publication 
— Privilege:  Peterbaugh  v.  Gold 
Medal  Co.,  250. 

2  Occasion  Privileged — blaster  and  Ser- 
vant: Gildner  v.  Busso,  1(57:  3  O.  L. 
R.  561. 
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DEPOSIT— DISMISSAL  OF  ACTION. 
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3.  Occasion  Privileged — Proof  of  Malice 

—Social  or  Moral  Duty—Functions 
of  Judge  and  Jury— Excessive  Dam- 
ages: Clunis  V.  Sloan,  27. 

4.  Onus — Words  not  Defamatory  per  se 

— Innuendo:  Lossing  v.  Wriggles- 
worth,  460. 

5.  Pleading — ^Defence  —  Fair   Comment — 

Embarrassing  Pleading— Particulars : 
Crow's  Nest  Pass  Co.  v.  Bell,  679; 
4  O.  L.  R.  660. 

6.  Pleading  —  Defence'  —  Stating  Facts 

and  Circumstances  without  Justify- 
ing—  Embarrassment:  Caldwell  v. 
Buchanan,  682. 

7.  Pleading— Statement  of  Claim  —  Set- 

ting out  Whole  Newspaper  Article — 
Parts  not  Referring  to  Plaintiff- 
Innuendo:  Hay  V.  Bingham,  822. 

8.  Post-card— Words  of  Doubtful  Signi- 

fication—Innuendo— Sense  in  which 
Words  Understood:  Major  v.  Mc- 
Gregor, 839. 

9.  Verdict   for    Defendant   notwithstand- 

ing Proof  of  Defamatory  Words — 
New  Trial  —  Aggravation  of  Dam- 
ages— Evidence — -Pleading:  Milligan 
V.  Jamieson,  4  O.  L.  R.  650. 

See  Costs,  15 — Discavery,  9 — Injunction, 
2— Jury  Notice,  1. 

DEPOSIT. 

See  Parliamentary  Elections,  2. 

DETINUE. 
See  Conversicai. 

DEVOLUTION  OF  ESTATES  ACT. 

See  Attachment  of  Debts,  2— Dower,  1 
—Title  to  Land,  3. 

DIRECTORS. 

See  Company. 

DISABILITY  INSURANCE. 
See  Insurance,  2. 

DISCONTINUANCE. 

See  Action,  2. 

DISCOVERY. 

1.  AflBdavit  of  documents— Materiality  of 
Documents — Examination  of  Parties 
— Scope  of — Consequential  Discovery 
— Discretian  —  Contents  of  Docu- 
ments —  Recollection  —  Costs  of 
Lengthy  Examination:  Evans  v. 
Jaffray,  29.  158;  3  O.  L.  R.  327. 


2.  Affidavit  of  Documents — Possession- 

Admissions  on  Examination  for  Dis- 
covery —  Re-examination  after  Ex- 
amination Closed:  Standard  Trad- 
ing Ca  V.  Seybold,  650. 

3.  E;camination   of   Officer   of   Corpora- 

tion—Railway— Engine-driver:  Mor- 
rison V.  Grand  Trunk  R.  W.  Co., 
180,  263,  329,  758;  4  O.  L.  R.  43. 

4.  Examination    of '  Officers    of    Bank- 

Local  manag'er — Teller:  Bartlett  v. 
Canadian  Bank  of  Commerce,  68, 
1G2. 

5.  Examination   of   Parties — Attendance 

—  Refusal  to  answer  questions  — 
Subpoena:  Cooke  v.  Wilson,  3  O.  L. 
R.  299. 

6.  Examination  of  Parties — Amendment: 

McKenzie  v.  McLaughlin,  80. 

7.  Examination   af   Parties — Default   of 

Attendance — Motion  to  iiismiss  Ac- 
tion—Proof of  Default— Affidavit  of 
Solicitor  —  Cross-examination — Ex 
Parte  Certificate  of  Examiner  : 
Johnston  v.  Ryckman,  720. 

8.  Examination    af    Parties — Production 

of  Documents — Patent  Action — For- 
feiture— Non-performance  of  Condi- 
tion on  which  Patent  Granted — Af- 
fidavit: Parramore  v.  Boston  Mfg. 
Co..  716;  4  O.  L.  R..627. 

9.  Examination    of    Parties — Relevancy 

of  Questions  —  Defamation — Privi- 
lege— Mitigation  of  Damages:  Mc- 
Kenzie  v.  McLaughlin,  58. 

10.  Production  —  Correspondence  after 
Action  Begun — Information  for  De- 
fence— Privilege  —  Examination  for 
Discovery — Undertaking  "to  Produce : 
Shoe  Ca  v.  Wilkinson,  591. 

11.  Production— Privilege  —  Information 

and  Documents  Obtained  before  Ac- 
tion :  London  Life  Ins.  Co.  v.  Mol- 
sons  Bank,  457. 

12.  Production — Privilege  —  Letters  — 
Solicitor  and  Client— Affidavit— Re- 
quirements of :  Clergue  v.  McKay. 
178.  241;  3  O.  L.  R.  478;  Piatt  v. 
Buck,  4  O.  L.  R.  421. 

See  Appeal  ta  Court  of  Appeal,  11  — 
Building  Society— Infant,  8  — Par- 
ticulars-Pleading, 9. 

DISMISSAL  OF  ACTION. 

See  Action,  3. 
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DISTRESS— DURESS. 
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DISTRESS. 

See  Assesfement  and  Taxes,  5  —  Land- 
lord and  Tenant.  3. 

DISTRIBUTION  OF  ESTATES. 

See  Executors  and  Administrators.  5^ 
Insurance,  15- Will,  9,  14.  16/  23, 
28. 

DISTRICT  COURTS. 

Jurisdiction — Counterclaim  —  Work  and 
Labour — Amount  —  Deterioration  — 
Damages — Setoff — Costb:  Breese  v. 
Clark,  825. 

DITCHES. 
See  Municipal  Corporations,  17. 

DITCHES  AND  WATERCOURSES 

ACT. 

See  Water  and  Watercourses,  3. 

DIVISION  COURTS. 

1  Jurisdiction  —  Ascertainment  of 
amount — Promissory  notes  — Breach 
of  undertaking:  McCormick  Har- 
vesting Machine  Co.  v.  Warnica,  3 
O.  L.  R.  427. 

2.  Jurisdiction  —  Lease  —  Covenant  to 

leave  in  repair — Breach — Damages — 
Prohibition  —  Transfer  to  High 
Court:  Re  Powell  v.  Dancyger,  63. 

3.  Jurisdiction — Splitting  Cause  of  Action 

—  Mortgage  —  Interest  post  Diem — 
Damages  R^  Phillips  v.  Hanna, 
245;  3  O.  L.  R.  558. 

4.  Jurisdiction — Whole  cause  of  action- 

Prohibition:  Re  Doolittle  v.  Electri- 
cal Maintenance  and  Construction 
Co.,  202;  3  O.  L.  H.  460. 

5.  Jurisdiction  —  Territory  —  Action  on 

two  promissory  notes — "  Contract " 
— Prohibition  —  Omission  to  record 
evidence:  Union  Bank  of  Canada  v. 
Cunningham,   432. 

6.  Jurisdiction — Action    for    Declaration 

of  Right  to  Rank  on  luHolvent  Es- 
tate —  Prohibition :  Re  Bergman  v. 
Armstrong,  199;  4  O.  L.  R.  717. 

7.  Jurisdiction — ^Amount  Involved  —  Ac- 

tion for  Tort— -Prohibition— Costs  of 
Motion  for:  Re  Brandon  v.  Gal- 
loway, 677. 

b.  Jurisdiction— Attachment  of  Debts  — 
Wages  of  Debtor — Married  Man  — 
Proof  of  Being — Error  in  Ruling  as 
to  Evidence — Prohibition  :  Re  Rochon 
V.  Wellington,  805. 


See  Attachment  of  Debts — Bankruptcy 
and  Insolvency,  4  —  Parent  and 
Child — Res  Judicata — Specific  Per- 
formance, 2. 

DIVISIONAL   COURTS. 

See  Appeal  to  Court  of  Appeal,  17— 
Appeal  to  Divisional  Court— Appeal 
to  High  Court — High  Court  of  Jus- 
tice—Will. 32. 

DIVORCE. 
See  Criminal  Law,  3. 

DOCUMENTS. 
See  Discovery. 

DOMICIL. 
See   Lunatic. 

DONATIO  MORTIS  CAUSA. 
See  Gift,  1,  2. 

DOWER. 

1.  Assignment   by    Infant   Devisee — Exe- 

cutor— Devolution  of  Estates  Act — 
Lease  by  Husband:  Allan  v.  Rever, 
459;  4  0.  L.  R.  309. 

2.  Election — Distributive  Share  of  Estate : 

Re  Pettit,  464;  4  O.  L.  R.  506. 

3.  Equity  of  Redemption — Conveyance  by 

Husband    to    Defeat:    Fitzgerald  v. 
Fitzgerald,  17. 

4.  Fraud  of  Mortgagor— Assignment  — 

Mistake  —  Subrogation  —  Merger: 
Anderson  v.  Elgie,  550,  638. 

5.  Reference  —  Report  —  Judgment  — 

Costs — Sale  of  Land  :  Lachance  v. 
Lachance,  778. 

See  Execution,  1  —  Vendor  and  Pur- 
chaser, 5— Will,  10. 

DRAINAGE. 
See  Municipal  Coorporations,  17,  18. 

DRAINAGE  REFEREE. 
See  Referees. 

DRAINS. 

See  Water  and  Watercourses. 

DURESS. 
See  Company,  6. 
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EASEMENT— EXECUTION. 
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EASEMENT. 

1.  Dominant  and  Servient  Tenements  — 

Covenant  by  Original  Grantor — Dis- 
charge of  Snow  and  Water:  Hall  v. 
Alexander,  2(M;  3  O.  L.  R.  482. 

2.  Right  of  Way — Repairs — ^Dominant  and 

Servient  Tenements — Water  —  Right 
to  Flow  of — ^Injunction :  Burrell  v. 
Lott,  181. 

See  Water  and  Watercourses,  1 — Way, 
14,  15. 

ELECTION.. 

See  Costs,  12— Dower,  2 — Execution,  1 
—Parties,  4— Pleading,  9  —  Vendor 
and  Purchaser,  5— Will,  10. 

ELECTIONS. 

See  Municipal  Elections  -r-  Parliamen- 
tary Elections. 

ELECTRIC  COMPANIES. 

See  Assessment  and  Taxes — Company — 
Municipal  Corporations,  12,  15  — 
Street  Railways. 

EQUITY  OF  REDEMPTION. 

See  Dower,  3 — Execution,  1. 

ESTATE. 

See  Insurance,  12— Will,  11,  17,  18. 

ESTOPPEL. 

1.  By  Deed — Mines  and  Minerals — ^Reser- 

vation in  Deed :  Dodge  v.  Smith,  46 ; 
3  O.  L.  R.  305. 

2.  Fraud  —  Patent  for  Mining  Land  — 

Registration  —  Mortgage  —  Notice : 
Barr  v.  Bird,  30. 

3.  Rent — Claim  for,  by  President  of  Com- 

pany—  Annual  Statement:  Lindsay 
V.  Strathroy  Petroleum  Co.,  355. 

See  Assessment  and  Taxes,  7— Bills  of 
Exchange  and  Promissory  Notes,  8 
—  Company,  5  —  Insurance,  .5,  7  — 
Mechanics*  Liens,  6— Res  Judicata 
— SchQolb,  5. 

ESTREAT. 

See  Criminal  Law,  6. 

EVIDENCE. 

1.  Admissibility — Production  of  Book  — 
Refusal  of  Trial  Judge  to  Allow — 
Substantial  Wrong  —  New  Trial  — 
Costs:  Matthews  v.  Moody,  47. 


2.  Corroboration — Action  against  Admin- 

istrator -7-  Interest  —  Cestui  que 
Trust:  Batzold  v.  Upper,  381;  4  O. 
L.  K.  11(5. 

3.  Corroboration  —  Action  against  Execu- 
.  tors — Promissory  Note  —  Comparison 

of  Signature:  Thompson  v.  Thomp- 
son, 431;  4  O.  L.  R.  442. 

4.  Corroboration  —  Claim  against  Estate 

of  Deceased  Person — Statute  of  Limi- 
tations: Wilson  V.  Howe,  272. 

5.  Corroboration  —  Partition  of  Land  — 

Proof  of  Identity:  Fuller  v.  Grant, 
452. 

6.  Parol  Evidence  to   Establish   Trust — 

Admission  of:  Hull  v.  Allen,  151, 
782. 

See  Appeal  to  Court  of  Appeal,  2 — 
Arbitration  and  Award,  5— Bills  of 
Exchange  and  Promissory  Notes,  G 
— Building  Society— Company,  12 — 
Contract,  11,  14,  18— Criminal  Law, 
1,  2,  5,  6,  7,  9— Deed,  5— Defama- 
tion, 1,  3.  4 — Discovery — Division 
Courts,  5 — Executors  and  Adminis- 
trators, 1,  9— Gift,  1,  2, 3,  4— Insur- 
ance, 1,  2 — Malicious  Arrest  and 
Prosecution,  2 — Master  and  Ser- 
vant, 14,  16— Medical  Practitioner — 
Mortgage,  5  —  Municipal  Elections, 
1,  6,  7 — Parliamentary  Elections, 
11 — Particulars — Patent  for  Inven- 
tion, 2,  3— Seduction — Specific  Per- 
formance. 2 — Street  Railways,  2 — 
Vendor  and  Purchaser,  1,  2 — Will, 
1,  2,  37,  41. 

EXAMINATION  OF  PARTIES. 
See  Discovery— Judgment  Debtor. 

EXCHEQUER  COURT. 

See  Industrial  Design — Patent  for  In- 
vention, 4. 

EXECUTION. 

1.  Equity  of  Redemption — Dower — Elec- 

tion —  Right  to  Estate  in  Land  — 
Assign  —  Tenant  in  Common :  Cana- 
dian Bank  of  Commerce  v.  Rolston. 
351 ;  4  O.  L.  R.  106. 

2.  For  Costs  of  Application  for  Leave  to 

Appeal  —  Court  of  Appeal  —  Power 
over  Costs — High  Court  —  Issue  of 
Execution  out  of:  People's  Building 
and  Loan  Assn.  v.  Stanley,  469,  572 ; 
4  O.  L.  R.  247,  377. 
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3.  Judge's   Order  for  Costs  —  Direction 

for  Set-oflf  —  Service  of  Allocatur — 
Issue  of  Execution  —  Production  of 
Original  Order  or  Office  Copy:  Peo- 
ple's Building  and  Loan  Assn.  v. 
Stanley.  692;  4  O.  L.  R.  644. 

4.  Sale  of  Land  under— Assignment  for 

Benefit  of  Creditors  —  Priorities  — 
Costs:  Elliott  y.  Hamilton,  705;  4 
O.  L.  B.  585. 

See  Appeal  to  Court  of  Appeal,  12— 
Attachment  of  Goods — Bills  of  Sale 
and  Chattel  Mortgages,  2  —  Chose 
in  Action — Company,  14 — Creditors' 
Relief  Act — .Judgment  Debtor,  4 — 
Landlord  and  Tenant,  11  — Liquor 
License  Act,  1— Trade  Mark,  3. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Action  by  Executors  for  Debt  Due  to 

Testator  —  Onus  —  Corroboration: 
Thompson  v.  Coulter,  205. 

2.  Administration  of  Estate — Payment  of 

Voluntary  Debts  —  Bond — Consider- 
ation— Assignment  of  Securities  — 
Value:  Re  Summers,  523. 

3.  Bill  of  Costs  —  Service  to  Testator — 

Proceeding  for  Taxation  —  Applica- 
tion by  Residuary  Legatee — ^Assets — 
Indemnity :  Foley  v.  Trusts  and 
Guarantee  Co.,  526. 

4.  Conipensatiou  of  Executor — Negligence 

— Breaches  of  Trust :  McClenagphan  v. 
Perkins,  191,  752. 

5.  Distribution  of  Estate  —  Will — Annui- 

ties —  Setting  apart  Securities  —  Re- 
demption of  Annuity— Consent — Rule 
938  —  Jurisdiction  under  —  Trusts : 
Re  Mclntyre,  Mclntyre  v.  London 
and  Western  Trusts  Co.,  56;  3  O. 
L.  R.  212. 

6.  Maintenance — Infant — Custody  —  Ad- 

vice: Re  Cornell,  56. 

7.  Removal   of  Executor  —  Insolvency  — 

Misconduct — ^Administration  Order — 
Undertaking  —  Costs :  Godbold  v. 
Godbold,  233,  357. 

8.  Surrogate  Courts — Grant  of  Adminis- 

tration —  Nominee  of  Next  of  Kin  — 
Hevocation :  Carr  v.  O'Rourke,  331 ; 
3  O.  L.  R.  632. 

^.  Trust — Breaches  of  —  Negligence  — 
Claim  by  Executor  against  Estate — 
—Corroboration  —  Payment  in  Life- 
time of  Testator — Admission — Com- 
pensation— Devise  in  Lieu  of — Con- 
Htruction  of  Will:  McClenaghan  v. 
Perkins,  191.  752. 


See  Adm'inistration  Order— Administra- 
tor ad  Litem  —  Attachment  of 
Debts,  2— Deed,  5  —  Dower,  1— 
Evidence,  2,  3,  4— Gift,  2— Infant, 
1— Insurance,  18  —  Mistake — Mort- 
gage, 2,  3— Partition,  1— Pleading, 
1— Trusts  and  Trustees  —  Vendor 
and  Purchaser,  5— Will,  8,  12,  16, 
17,  24,  28,  30,  35,  36,  40. 

EXEMPTIONS. 

See  Assessment  and  Taxes,  3,  9,  10— 
Landlord  and  Tenant,  1. 

EXPERTS. 
See  Judgment,  5. 

EXPROPRIATION. 
See  Municipal  Corporations,  22. 

EXTRADITION. 
See  Bail— Criminal  Law,  3. 

FACTORIES  ACT. 

See  Master  and  Servant. 

FACTORY. 

See  Fixtures— Master  and  Servant,  15, 
16— Municipal  Corporations,  1. 

FAIR  COMMENT. 

See  Defamation,  5. 

FALSE  EVIDENCE. 

See  Criminal  Law,  6. 

FAMILY  ARRANGEMENTS. 

See  Deed,  9. 

FATAL  ACCIDENTS  ACT. 

See  Master  and  Servant. 

FENCES. 

See  Way,  17. 

FIRE  INSURANCE. 

See  Insurance,  2-8. 

FIXTURES. 

1.  Shop  Fittings—Gas  Fittings— Vendor 

and  Purchaser:    Stack  v.  T.  Eaton 
Co.,  511;  4  O.  L.  R.  385. 

2.  Machinery  in   Factory  —   Rights   of 

Mortgagee— Intention:    Schicdell    v. 
Burrows,  793. 
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FORECLOSURE. 
See  Trusts  and  Trustees,  2, 

FOREIGN  COMMITTEE. 
See  Lunatic. 

FOREIGN  COMPANY. 

See  Insurance.  11,  19— Partnership,  5— 
Specific  Performance,  9  — Writ  ot 
Summons,  5. 

FOREIGN  JUDGMENT. 

See  Judgment,  4. 

FOREIGN  LAW. 

See  Criminal  Law,  3. 

FOREIGN  PATENT. 

See  Patent  for  Invention,  2. 

FOREIGNER. 

See  Arrest— Co_n tract,  16. 

FORFEITURE. 

See  Discovery,  8— Landlord  and  Ten- 
ant, 9— Mechanics'  Liens,  3. 

FORGERY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  8. 

FRAUD  AND   MISREPRESENTA- 
TION. 

1.  Conviction    for  — Fruit   Marks   Act- 

Possession  of  Fruit  for  Sale— Pack- 
ages—*'  Faced  or  Shewn  Surface:" 
Rex  V.  James,  520;  4  O.  L.  R.  537. 

2.  Sale  of   Shares— Action   for   Deceit- 

Cause  of  Purchase:  Clark  v.  Gray, 
370. 

3.  Sale  of  Shares  —  Fraud  of  Agent- 

Notice  to  Company — Right  to  Re- 
cover Money  Paid:  Stokes  v.  Caa- 
tinental  Life  Ins.  Co.,  640. 

See  Arrest— Company,  6— Contract,  16 
—Deed,  2,  8 — Dower,  4— Estoppel, 
2— Landlord  and  Tenant,  11— Mort- 
gage, 9— Specific  Performance,  1 — 
Trade  Mark,  4— Will,  42. 

FRAUDULENT  CONVEYANCE. 

1.  Creditor— Right  ot  to  Attack— Mort- 
gagee— Simple  Contract  Creditor: 
Thomas  v.  Calder,  26. 


2.  Husband    and    Wife— Intent— Consid- 

eration: McDonald  r.  Hennessy,  559. 

3.  Injunction — Receiver — Money  in  Cus- 

todia  Legis:  Bank  of  Ottawa  v.  Mc- 
Leod,  565. 

FREE  LIBRARY. 
See  Municipal  Corporations,  11. 

FRIENDLY  SOCIETY. 

See  Insurance,  14. 

FRUIT  MARKS    ACT. 
See  Fraud  and  Misrepresentation,   1. 

FURTHER  DIRECTIONS. 
See  Bankruptcy  and  Insolvency,  5. 

GAMING. 
See  Criminal  Law,  4. 

GARNISHEE. 
See  Attachment  of  Debts. 

GAS  COMPANY. 

See  Assessment  and  Taxes.  17— Way,  7. 

GIFT. 

1.  Donatio  Mortis  Causa  —  Bank   De- 

posit in  Names  of  Donor  and  Donee 
—Survivorship— Evidence:  St.  Jean 
V.  Dams,  790. 

2.  Donatio      Mortis'    Causa— -Solicitor- 

Lack  of  iQdependeiit  Advice— Ac- 
tion against  Administrator  —  Want 
of  Corroboration — Burden  of  Proof 
—Costs:  Davis  v.  Walker,  3,  745. 

3.  Parent  and  Child— Bounty  or  Bargain 

— Undue  influence  —  Mental  compe- 
tence: Thorndyke  v.  Thorndyke,  11. 

4.  Parent  and  Child—Business  Relation- 

ship —  Undue  Influence  —  Onus: 
Fisher  v.  Fisher,  442. 

See  Will. 

GOODWILL. 
See  Liquor  License  Act,  1. 

GRAND  JURY. 
See  Criminal  Law,  6. 
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GUARANTY. 

1.  Consideration — Novation — Statute    of 

Frauds :  Bailey  v.  Gillies,  325 ;  4  O. 
L.  R.  182. 

2.  Written       Statement    —    Mercantile 

Agency  —  Creditor  not  Priyy  to  — 
Statute  of  Frauds— Sale  of  Goods: 
Harris  y.  Stevens,  109. 

See  Principal  and  Agent,  5— Solicitor, 
2— Work  and  Labour. 

HIGH  COURT  OF  JUSTICE. 

1.  Application  for  Mandamus  to  Justice 

of  the  Peace  —  Forum  —  Civil  Pro- 
ceeding —  Single  Judge  —  Divisional 
Court:  Re  Glenn,  Rex  v.  Meehan, 
136;  3  O.  L.  R.  361. 

2.  Divisional  Court  —  Composition  of  — 

Two  or  three  Judges:  Minns  v. 
Village  of  Omemee,   90. 

See  Appeal  to  High  Court— Appeal  to 
Judge  of  High  Court— Division 
Courts,  2— Execution,  2 — Mechan- 
ics' Liens,  1. 

HIRE  RECEIPT. 
See  Sale  of  Goods.  2. 

HUSBAND   AND   WIFE. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3  —  Bankruptcy  and  Insol- 
vency, 2— Dowei^Fraudulent  Con- 
veyance, 2— Infant,  4— Insurance, 
14— Pleading,  3. 

IMPRISONMENT. 
See  Judgment  Debtor. 

IMPROVEMENTS. 

See  Deed,  5 — ^Specific  Performance,  5— 
Title  to  Land,  3. 

INCEST. 

See  Criminal  Law,  5. 

INDEMNITY. 

Contract — Construction  of  Works  for 
Municipal  Corporation— Liability  for 
Injuries  to  Persons— Provisions  of 
Contract— Agreement  with  Another 
Contractor  —  Want  of  Privity  — 
Coats  of  Defending  Action— Third 
Party:  Gaby  v.  City  of  Toronto,  60(J. 

See  Costs,  17— Executors  and  Admini- 
strators, 3— Infant,  2,  7. 


INDUSTRIAL  DESIGN. 

Infringement  —  Imitation  —  Injunction 
— Jurisdiction  of  Exchequer  Court:: 
Findlay  v.  Ottawa  Furnace  and 
Foundry  Co.,  323 ;  7  Ex.  C.  R.  340. 

INFANT. 

1.  Advancement  on  Account  of  Legacy — 

Executor:  Re  Currie,  9.     ' 

2.  Contract  —  Indemnity  —  Voidable     or 

void — ^Ratification  —  Damages  —  In- 
terest: Beam  v.  Beatty,  Bunting  v. 
Beattjr,  54,  616  r  3  O.  L.  R.  345,  4  C 
L.  R.  554. 

3.  Custody   of — Father  or   Mother:    Re 

Smith,  55. 

4.  Custody  of— Father  or  Mother  — Ac- 

tion for  Alimany — Access  by  Father: 
Re  Gibson,  58. 

5.  Custody  of— Parent — Other  Relatives- 

—Evidence:  Re  Gillem,  37. 

6.  Lease  by — Repudiation  —  Partition  — 

— ^Amendment — Parties  —  Damages : 
Munro  v.  Toronto  R.  W.  Co..  25. 
316;  4  O.  L.  R.  36. 

7.  Liability  to  Indemnity— Next  Friend- 

Improvident  Litigation  —  Ratifica- 
tion:   Macnee  v.  Rose,  173. 

8.  Party   to   Action— Right  of  Opposite 

Party  to  Examine  for  Discovery — 
Discretion  of  Examiner:  Flett  v. 
Coulter,  775;  4  O.  L.  R.  714. 

See  Costs,  10 — Dower,  1 — Executors 
and  Administrators.  6— Insurance,. 
10,  15— Master  and  Servant,  8,  9 — 
Negligence,  1,  4 — Parent  and  Child' 
—Will,  38. 

INFORMATION. 

See  Criminal  Law,  8 — Mandamus. 

INJUNCTION. 

1.  Interim  Injunction — C(unpletion  of  El- 

evator— ^Delivery  of  Possession  — 
Rights  of  Parties:  Jamieson  v.  Mac- 
Kenzie,  Mann,  &  Co.,  555. 

2.  Repetition  of.  Slander— Public  Enter- 

tainment —  Pretended  Supernatural 
Revelations — Imputation  of  Murder 
— Pending  Inquest:  Quirk  v.  Dud- 
ley,  637;  4  O.  L.  R.  532. 

3.  Undertaking   to   speed   Trial— Breachi 

of:  Clarry  v.  Brodie,  387. 
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See  Company,  1,  3— Contract,  12— 
Copyright  —  Covenant,  1  —  Ease- 
ment, 2— Fraudulent  Conveyance, 
3— Industrial  Design — Liquor  Li- 
•  cense  Act,  2 — Municipal  Corpora- 
tions, 10,  13,  14,  15— Parties,  11— 
Pleading,  4 — Schools,  5  —  Street 
Railways,  5— Tenant  for  Life — 
Timber  and  Trees,  2— Trade  Mark, 
2,  3,  4— Waste— Water  and  Water- 
courses, 5 — Way,  13,  17. 

INQUEST. 

See  Injunction,  2. 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency — Execu- 
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tors  and  Administrators,  7. 

INSPECTOR     OF     PRISONS     AND 
PUBLIC  CHARITIES. 

See  Lunatic,  3. 

INSURANCE. 

1.  Accident — **  Accidental  "  death —  Onus 

— Finding  of  jury — Notice  and  parti- 
culars of  death — Waiver:  Fowlie  v. 
Ocean  Accident  and  Guarantee  Co.. 
252 ;  4  O.  L.  R.  146. 

2.  Disability— Benevolent  Society — Certi- 

ficate—Proof of  Age— Waiver — Sur- 
render— Domestic  forum  —  By-laws : 

Doidge  v.  Dominion  Council  of  Royal 
Templars  of  Temperance,  485;  4  O. 

L.  R.  423. 

3.  Fire— Application— Diagram  of  Build- 

ings— Omission  from — ^Agent :  Ball  v. 
Farmers'  Central  Mutual  Fire  Ins. 
Co.,  lt>8, 

4.  Fire — Notice  to  Company  Terminating 

Contract — Registered  Letter — Wrong 
Address:  Skiliings  v.  Royal  Ins.  Co., 
411 ;  4  O.  L.  R.  123. 

5.  Fire — Proofs   of  Loss — Delay — Condi- 

tions of  Policy  —  Estoppel — Owner- 
ship of  Property:  Baker  v.  Royal 
Ins.  Co.,  294. 

"6.  Fire — Renewal  Premiums — Non-pay- 
ment— Non-existenco  of  Contract — 
Delivery  of  Receipt  —  Meaning  of: 
Doherty  v.  Millers*  and  Manufac- 
turers* Ins.  Co.,  457;  4  O.  L.  R.  303. 

7.  Fire — Conditions— Prior  Insurance  — 
Subsequent  Insurance— Substituted 
In&urance  —  Assent  —  Estoppel  — 
Findings  of  Jury:  Mutchmor  v.  Wa- 
terloo Mutual  Fire  Ins.  Co.,  667;  4 
O.  L.  R.  606. 


8.  Fire — Contract — Authority   of   Agent: 

Walkerville  Match  Co.  v.  Scottish 
Union  and  National  Ins.  Co.,  647. 

9.  Life — Assignment   of   Policy  —  Insur- 

able Interest — Creditor:  DecKer  v. 
Clifif,  354.  419. 

10.  Life — Certificate — Change  of  Beno- 
ficiary— Will — Infant  Children  of 
Deceased:  Re  Snyder,  461;  4  O.  L. 
R.  320. 

11.  Life — Insolvent   Foreign   Company — 

Deposit  —  Surplus  —  Interest :  Re 
Covenant  Mutual  Life  Assn.  of 
Illinois,  392. 

12.  Life— Preferred     Beneficiary— Will- 

Trust — Estate :  Re  Duncombe.  153  : 
3  O.  L.  R.  510. 

13.  Life— Action  on  Policy— Condition  as 
to  Arbitration — Public  Policy — Ap- 
plication to  Stay  Proceedings  : 
Nolan  V.  Ocean  Accident  and  Guar- 
antee Corporation.  777. 

14.  Life — Disposition  of  Proceeds  of 
Policy— Friendly  Society— <Jlaimants 
—Two  Wives  both  Living— "  De- 
pendent"  —  Judgment  ex  ^quo  et 
Bono:  Crosby  v.  Ball,  545;  4  O.  L. 
R.  496. 

15.  Life — Infant  en  Ventre  Sa  M^re — 
Period  of  Distribution — Trustee  Re- 
lief Act:  Re  Lethbridge,  553. 

16.  Life — Mutual  Benefit  Society  —  Con- 
tract Uberrlmae  Fidei — Untrue  Re- 
presentations in  Application  — 
Agency:  Ryan  v.  Catholic  Order 
of  Foresters,  547. 

17.  Life— Policy  in  Favour  of  Mother — 
Advance  by  Mother  on  Faith  of — 
Subsequent  Marriage  of  Insured — 
Apportionment  in  Favour  of  Wife — 
Claim  by  Mother  as  Beneficiary  for 
Value:  Re  Excelsior  Life  Ins.  Co. 
and  De  Geer,  702,  771. 

18.  Life— Policy  on  Life  of  one  Person 
for  Benefit  of  Another — Assignment 
— Death  of  Assured — Claim  by  Ad- 
ministrator: Bain  v.  Copp,  706,  784, 
804. 

19.  Life  —  Validity  of  Policy  — Lien 
against  Transferred  Policy — ^Accept- 
ance of  Premium — Evidence  of  Con- 
tract—Foreign Companies — License 
to  da  Business  in  Canada:  Spooner 
V.  Mutual  Reserve  Fund  Life  As- 
sociation, 566,  583. 
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See  Arbitration  and  Award,  2— Benefit 
Society— Principal  and  Agent,  3— 
Writ  of  Summons,  1. 

INTEREST. 

1.  Charging    Accounting    Party    with— 

Further  Directions— Costs:  Barle  v. 
Burland,  527. 

2.  Claim  for  Price  of  Goods  Sold— In- 

terest not  claimed  in  Writ  of  Sum- 
mons —  Report  —  Appeal— Items- 
Costs:  Kelly  V.  Smith,  732. 

See  Assessment  and  Taxes,  13— Bills  of 
Sale  and  Chattel  Mortgages,  4— Di- 
vision Courts,  3— Evidence,  2— In- 
fant, 2 — Insurance,  11  —  Landlord 
and  Tenant,  1,  4— Mortgage,  2,  7— 
Partnership,  2— Will,  40. 

INTERPLEADER. 

See  Particulars. 

INTOXICATING  LIQUORS. 

See  Liquor  License  Act — Municipal  Cor- 
porations, 6. 

INVENTION. 
See  Patent  for  Invention. 

IN  V  ESTMENT. 
See  Solicitor,  2. 

JUDGMENT. 

1.  Certificate   of  —  Court   of     Appeal  — 

Power  to  Amend  after  Issue — Mis- 
take —  Costs:  Whipple  v.  Ontario 
Box  Co.,  30. 

2.  Consent — Sale  of  Railway — Petitiooi  to 

Open  lip — Conflicting  Claims  to  Re 


(5.  Summary  Judgment  —  Payment  mto 
Court — Payment  Qut  without  Preju- 
dice:- Dominion  Paving  and  Con- 
tracting Co.  V.  Magann,  226. 

7.  Summary  Judgment— Rule  603— Lia- 
bility of  Defendants- Finding  of 
Fact  on  Correspondence,  Affidavits, 
and  Depositions:  Globe  Printing  Co. 
V.  Sutherland,  589. 

See  Appearance — ^Assessment  and  Taxes, 
2  —  Company,  5— Contract,  19  — 
Costs.  18— Dower,  5— Lunatic,  3— 
Railways,  I — Specific  Performance, 
13. 

JLi/GMENT  DEBTOR. 

1.  Examination — ^Insufficient  Answers  — 

Further  Examination:  Ivey  v.  Mof- 
fat, 519. 

2.  Examination    —    Making    away    with 

Property— Committal :  Hunt  v.  Rob- 
ins, 80. 

3.  Examination  of  —  Unsatisf actorjr  An- 

swers —  Preference  —  Committal : 
iiepburn  v.   Vanhorne,  506. 

4.  Transferee  of  —  Examination  —  Third 

Mortgagee — "Exigible  under  Execu- 
tion"— Receiver :     Canadian    Mining 
etc.,  Co.  V.  Wheeler,  103 ;  3  O.  L.  R. 
210. 
See  Appeal  to  Divisional  Court,  1. 

JURY. 

Special  Jury— Notice  of  Striking— Time 
— Holiday:  Holman  v.  Times  Print- 
ing Co.,  7. 

See  Criminal  Law,  7,  9— Defamation, 
3— Insurance,  1,  7— Halicious  Ar- 
rest and  Prosecution,  4 — Master 
and  Servant,  7,  9,  10,  ^3,  18— Neg- 
ligence,   2— Street   Railways,    4,    7. 


present    Railway    Company  —  Issue 
Directed:    Toronto    General    Trusts  • 
Corporation   v.   Central   Ontario   R. 
W.  Co.,  713. 

3.  Death   of   Plaintiff   after   Hearing  — 

Court  of  Appeal — Certificate — Date 
—  Amendment  —  Administrator  ad 
litem:  Gunn  v.  Harper,  366;  3  O. 
L.  R.  693. 

4.  Foreign  Judgment — Action  an — Plead- 

ing—Defence on  Merits:  Anderson 
Produce  Co.  v.  Nesbitt,  818. 

5.  Reference  by  Consent  to  Experts — 

Miaanderstanding  of  Counsel  as  to 
Purpose  of  Reference— Opening  up 
Judgment:  Beaudry  v.  Gallien,  793. 


JURY  NOTICE. 

1.  Necessitv  for— Actian  for  liibel:  Put- 
erbaugh  v.  Gold  Medal  Mfg.  Co.,  3 
O.  L.  R.  259. 

2  Striking  out  —  Jurisdiction  of  Judge 
in  Chambers:  People's  Building  and 
Loan  Assn.  v.  Stanley.  399:  4  O.  L. 
R.  90 ;  Shantz  v.  Town  of  Berlin,  4 
O.  L.  R.  730. 

See  Action,  1. 

JUSTICE  OF  THE  PEACE. 

See  Criminal  Law,  5 — High  Court  of 
Justice,  1  —  Malicious  Arrest  and 
Prosecution,  1. 


39 


LACHES— LIQUOR  LICENSE  ACT. 


40 


LACHES. 

See  Appeal  to  Court  of  Appeal,  1 — In- 
surance, 5 — Specific  Performance, 
1,  6,  7— Trade  Mark,  4. 

LANDLORD  AND  TENANT. 

1.  Aereement  for  I^ase  —  Covenants  — 

Taxes  —  Local  Improvement  Rates — 
Re-entry  —  Repair  —  Interest  —  Ex- 
emptions :  Re  Canadian  Pacific  R. 
•  W.  Co.  and  City  of  Toronto,  385; 
4  O.  L.  R.  134. 

2.  Agreement   for   Lease  —   Incomploto 

Contract— Nature  of  Tenancy— Pos- 
session:   Grant  v.  McPherson,  240. 

3.  Excessive  Distress  —  Irregularities — 

Waiver  —  Sale  for  Full  Value — ^Ac- 
count of  Proceeds:  Pich6  v.  Mont- 
gomery, 3^. 

4.  Lease — Purchase  of  Buildings  by  Les- 

sor at  End  of  Term  —  Arbitration- 
Valuation  —  Interest  —  Possession: 
Toronto  General  Trusts  Corporation 
V.  White,  198,  760;  3  O.  L.  R.  519. 

5.  Lease — Renewal— Arbitration  or  Valu- 

ation— Irregularities —  Acquiescence 
— Waiver :  Gray  v.  McMath,  445. 

6.  Lease  —  Renewal  —  Covenant —  Con- 

struction of  —  Increased  Rent  — 
Average  for  Renewal  Terra:  Re 
Geddes  and  Cochrane,  15;  3  O.  L. 
R.  75. 

i 

7.  Overholding  Tenants  Act  —  Order  for 

possession  —  Review  —  Evidence  — 
Breach  of  Covenant  in  Lease — No- 
tice Specifying:  Re  Snure  and  Da- 
vis, 379;  4  O.  L.  R.  82. 

8.  Overholding    Tenants    Act— Right    to 

Terminate  Lease — Notice  to  Quit- 
Difficult  Questions  of  Law — Refusal 
of  Certiorari:  Re  Clark  and  Kellett, 
577. 

9.  Relief  against  Forfeiture  of  Lease — * 

Insolvency — Mistake  in  Telegram  : 
Smith  V.  Wade,  549. 

10.  Renewal  of  Lease  —  Arbitration — 
Lessee — Naming  Arbitrator  under 
Protest — Sole  Arbitrator:  Farley  v. 
Sanson,   738. 

11.  Rescission  of  Lease — Action  for  - 
Fraud  —  Improvidence  —  Execution 
— Sunday:  Duprat  v.  Daniel,  501. 

See  Assessment  and  Taxes,  7 — Attach- 
ment of  Debts,   2 — ^Division   Courts, 
2 — Infant,  6 — Limitation  of  Actions 
— Mechanics*      Liens,     2  —  Specific 
Performance,  10. 


LEASE. 

See  Assessment  and  Taxes^  7— Division 
Courts,  2 — Infant,  6 — Landlord  anct 
Tenant  —  Mechanics*  Liens,  2  — - 
Specific  Performance^  10,  11. 

LEAVE  TO  APPEAL. 

See  Appeal  to  Court  of  Appeal,  3-11 — 
Appeal  to  Supreme  Court  of  Can- 
adEi,  1 — Execution,  2. 

LEGACY. 

See  Infant,  1— Will. 

LEGISLATURE. 
See  Constitutional  Law. 

LIBEL. 

See  Defamation. 

LICENSE. 

See  Copyright — Insurance,  19 — Liquoi^ 
License  Act— Partnership,  5— Pa- 
tent for  Invention,  1. 

LIEN. 

See  Assessment  and  Taxes,  13— Com- 
pany, 4 — Contract,  9 — Insurance.  1^ 
—  Mechanics*  Liens — Solicitor,  1  — 
Timber  and  Trees,  2— Trusts  and 
Trustees,  2. 

LIFE  INSURANCE. 

See  Insurance,  9-19. 

.  LIMITATION  OF  ACTIONS. 

1.  Land— Real  Property  Limitation  Act — 

Son  in  Possession  of  Father's  Land 
—  Assessment  as  Tenant  —  Tenancy 
at  Will— Settlement  in  Ignorance  of 
Rights:  McCowan  v.  Armstrong,  28; 
3  O.  L.  R.  100. 

2.  Promissory  Notes— Commencement  of 

Statute — Absence  of  Defendant  from 
Province— Return :  Moore  v.  Balch,. 
824. 

Sej  Evidence,  4 — Medical  Practitioner — 
Mortgage,  8— Specific  Perform  fnc?,. 
5— Title  to  Land,  2,  3— Way,  5,  14 
—Will,  40. 

LIQUOR  LICENSE  ACT. 

1.  License  and  Goodwill— Will — Devise — 
Renewal  of  License — Interest  of  De- 
visee— Execution  against:  Taylor  v. 
Macfarlane,  283 ;  4  O.  L,  R.  feO. 
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2.  Transfer  of  License  to  new  Premises 

— Notice — Report  of  Inspector — In- 
junction :  Stephens  v.  O'Connor,  241. 

LIS  PENDENS. 

Vacating — Application  of  Plaintiff:  Mc- 
Gillivray  v.  Williams,  510;  4  O.  L. 
R.  454. 

LIVERY   STABLE  KEEPER. 
See  Municipal  Corporations,  5. 

LOCAL  IMPROVEMENTS. 

See  Assessment  and  Taxes,  1,  4,  5,  6— 
Landlord  and  Tenant,  1. 

LOCAL  OPTION. 
See  Municipal  Corporations.  6. 

LORD'S  DAY  ACT. 
See  Constitutional  Law,  2. 

LUNATIC. 

1.  Domicil  —  Residence  Abroad — Monev 
in  Bank  in  Ontario — Right  of 
Foreign  Committee  to  —  Change  of 
Domicil — Private  International  Law 
— Costs :  Falls  v.  Bank  of  Montreal. 
538. 

"2.  Funds  in  Hands  of  Committee— Pay- 
ment into  Court — Reference — Report 
of  Master — Revision  of  Costs:  Re 
Norris,  Re  Drope,  817. 

3.  Plaintiff      Becoming      Insane      after 

Judgment — Propc^sed  Appeal — Ap- 
pointment of  Next  Friend — Inspec- 
tor of  Prisons  and  Public  Charities: 
Holness  v.  Russell,  774. 

MAINTENANCE. 

See  Executors  and  Administrators,  6 — 
Will,  29. 

MALICIOUS  ARREST  AND  PROSE- 
CUTION. 

1.  Constable— Good  Faith  —  Warrant — 

Notice  of  Action  —  Fine — Municipal 
Corporation  —  Resolution  —  Ultra 
Vires — Members  of  Council — Justice 
of  the  Peace:  Gaul  v.  Township  of 
ElHce,  119 ;  3  O.  L.  R.  438. 

2.  Evidence— Record   of  Acquittal— Fiat 

of  Attorney-General — Mandamus  — 
Clerk  of  the  Peace:  Rex  v.  Scully 
452;  4  O.  L.  R.  394. 


3.  Reasonable    and    Probable    Cause  — 

Bank— Customer  —  Warehouse  Re- 
ceipts —  Nonsuit:  Pearen  v.  Mer- 
chants Bank  of  Canada,  277. 

4.  Reasonable    and    Probable    Cawse  — 

Functions  of  Judge  and  Jury — Trial: 
Peters  v.  Whyte,  26. 

MALPRACTICE. 

See  Medital  Practitioner. 

MANDAMUS. 

Police  Magistrate  —  Jurisdiction — Infor- 
mation— Criminal  Offence  —  Muni- 
cipal Election— Offence  at:  Re  Rex 
V.  Mehan,  248;  3  O.  L.  R.  567. 

See  High  Court  of  Justice,  1 — Malicious 
Arrest  and  Prosecution,  2  —  Public 
Health — Schools,  4. 

MASTER  AND  SERVANT. 

1.  Contract  of  Hiring— Rescission — Con- 

tinuance in  Employment — Abandon- 
ment— Part  Payment  of  Commis- 
sion: Banfield  v.  Hamilton  Brass 
Co.,  293. 

2.  Contract  of  Servant  not  to  Engage  in 

Particular  Business — Wrongful  Dis- 
missal of  Servant— Subsequent  En- 
gaging in  same  Business:  Ryerson  v. 
Murdock,  466. 

3.  Dismissal     of     Servant  —  Subsequent 

Employment — Damages  :  Laishley 
V.  Gould  Bicycle  Co.,  566;  4  O.  L. 
R.  350. 

4.  Dismissal  of  Servant— Wrongful  Dis- 

missal—Contract 0/  Hiring  —  Con- 
struction— Statute  of  Frauds :  Glenn 
v.  Rudd,  116 ;  3  O.  L.  R.  422. 

5.  Injury   to    Servant    Causing    Death- 

Negligence  of  Master — Mine — Defec- 
tive Machinery — Contributory  Negli- 
gence—r-Fatal  Accidents  Act — Death 
of  Widow  of  Servant 'after  Action: 
Adams  v.  Culligan,  Howe  v.  Culli- 
gan,  38. 

6.  Injury  to  Servant  —  Death  —  Mine  — 

Negligence — Onus  —  Waiver  —  Dis- 
obedience of  Servant:  Anderson  v. 
Mikado  Gold  Mining  Co.,  276;  3  O. 
L.  R.  581. 

7.  Injury  to  servant- Dangerous  Machin- 

ery —  Precautions  —  Negligence  of 
Fellow    Workmen — ^Jury — Damages : 
Myers  v.  Sault  Ste.  Marie  Pulp  and 
Paper  Co.,  280;  3  O.  L.  R.  600. 
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8.  Injury    to    Servant— Infant — Machin- 

ery— Negligence  of  li'oreman:  Hol- 
man  v.  Times  Printing  Co.,  338,  756. 

9.  Injury  to  Servant— Moving  Machinery 

— Guard — Factories  Act — Negligence 
—  Infant  —  Jury :  Moore  v.  J.  D. 
Moore  Co.,  290 ;  4  O.  L.  R.  167. 

10.  Injury  ta  Servant — Negligence  of 
Foreman — Jury:  Bowman  v.  Im- 
perial Cotton  Co.,  450. 

11.  Injury  to  Servapt — Negligence  of 
Master — Dangerous  Employment — 
Volunteer:  Blanquist  v.  Hogan,  15. 

12.  Injury  to  Servant  —  Negligence  of 
Master  —  Foreman  —  Secretary  of 
Company— Knawledge  —  Evidence: 
Wilson  V.  Botsford-Jenks  Co.,  101. 

13.  Injury  to  Servant  —  Negligence  of 
Master— Question  for  Jury  —  Res 
Ipsa  Loquitur:  Brotherson' v.  Corry, 
o4. 

14.  Injury  to  Servant  —  Death  —  Work- 
men's Compensation  Act— Notice  of 
Injury — ^Excuse  for  Want  of  —  Evid- 
ence —  Statement  of  Deceased  — 
Negligence— Cause  of  Injury— Jury: 
Armstrong  v.  Canada  AtlanUc  R. 
W.  Co.,  612;  4  O.  L.  R.  5U0. 

15.  Injury  to  Servant— Factory — Eleva- 
^^  xT"  P«fwt8— Safeguards  —Signals 
—  Negligence  —  Findings  of  Jury  : 
Leeder  v.  Toronto  Biscuit  Co.,  687. 

16.  Injury  to  Servant — Factory — Negli- 
gence—Findings of  Jury— Finding  of 
Judge— Consput— Notes  of  Evidence: 
Walton  V.  Welland  Vale  Mfg.  Co., 

17.  Injury  to  Servant— Workmen's  Com- 
pensation Act— Negligence  of  Fore- 
man of  Works— Questions  for  Jury 
—New  Trial— Small  Verdict:  Aillo 
V.  Fauquier,  Gallio  v.  Fauquier,  833. 

18.  Injury  to  Servant— Workmen's  Com- 
pensation Act — ^Railway  Contractors 
— Sub-contractors— Question  of  Lia- 
bility—Ruling of  Trial  Judge — Ques- 

.    tions   for  Jury— New   Trial:   Bertu- 
dato  V.  Fauquier,  802. 

19.  Liability  of  Master  for  Act  of  Ser- 
vant— Trespass  to  Persan — Owner  of 
House — Unnecessary  Force  —  Solici- 
tor— ^Damages:  Burke  v.  Burke,  127, 
419. 

See  Defamation,  2 — Negligence,  1. 


MASTER  IN  ORDINARY. 

See  Appeal  to  High  Court— Company,. 
13. 

MECHANICS'  LIENS. 

1.  Action  Begun  by  Statement  of  Claim — 
Service  of,  out  of  Ontario — Statutes 
and  Rules — Powers  of  High  Court : 
Pennington  v.  Morley,  246;  3  O.  L. 
R.  614. 


2.  " 


Owner  "  —  Lease  —  Covenant  by 
Lessee  to  Erect  Buildings:  Webb  v. 
Gage,  327. 

3.  Plant  Supplied  by  Contractor— Forfei- 

ture to  Owner— Lien  not  Attaching: 
Birkett  v.   Brewder.   62. 

4.  Registered   Owner— Contract  with  — 

Transfer  of  Property  after  Registra- 
tion of  Lien — Previous  Agreement — 
Notice — Parties:  1^'raser  v.  GriflSths^ 
141. 

5.  Work  Done  upon  Houses  of   Several 

Owners — Interest  of  Each — ^Propor- 
tionate Amount — Appeal  from  Judg- 
ment of  Master :  Booth  v.  Booth,  49 ; 
3  O.  L.  R.  294. 

6.  Work  and   Labour — Defect  in  Build- 

ing —  Assent  —  Estoppel :  Holtby  v^ 
French,  821. 

MEDICAL  HEALTH  OFFICER. 
See  Public  Health. 

MEDICAL  PRACTITIONER. 

Malpractice  —  Limitation  of  Actions  — 
Want  of  Care  —  Onus:  Town  v. 
Archer,  391 ;  4  O.  L.  R.  383. 

MERCANTILE  AGENCY. 
See   Guaranty,   2. 

MERGER. 

See  Dower,  4. 

MINES  AND   MINERALS. 

See  Company,  3— Estoppel  1,  2" — Master 
and  Servant,  5,  6— Specific  Per- 
formance, 9. 

MISREPRESENTATIONS. 
See  Fraud  and  Misrepresentation. 

MISTAKE. 

Money  overpaid  on  Mortgage — Ignorance- 
of  Facts — Executor— Costs:  McDer- 
mott  V.  Hickling,  19,  768. 

See  Deed,  1,  6,  7— Dower,  4— Judgment^. 
1— Landlord  and  Tenant,  9 — Muni- 
cipal Elections,  2 — Pleading,  8. 
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MONEY. 
See  Fraudulent  Conveyance,  3. 

MONEY  IN  COURT. 

See    Lunatic,  2  —  Parliamentary    Elec- 
tions, t>.  « 

MORTGAGE. 

1.  Action  on  Covenant — Defence  of  Pay- 

ment —  Promissory  Notes:    Pegg  v. 
Hamilton,  418,  633. 

2.  Action  on  Covenant— Interest— Board 

in  Lieu  of— Settlement — Administra- 
tor: Rockett  V.  Rockett,  309. 

:i.  Action  to  Enforce  by  Sale— Parties- 
Mortgagees  —  Separate  Advances  — 
Mortgagor — Administrator :  Fox  v. 
Klein,  172. 

4.  Costs  of  Mortgagee  —  Unnecessary 
Proceedings—Tender — ^Waiver:  Mid- 
dleton  V.  Scott,  536,  632;  4  O.  L. 
R,  459. 

J.  Covenant — Release — Right  of  Way- 
Action  on  by  Mortgagee  after  Re- 
lease— Further  Evidence:  Re  Thu- 
resson,  McKenzie  v.   Thuresson,  4; 

3  O.  L.  R.  271. 

0.  Covenant — ^Release  of  Part  of  Land 
— Right  of  Way — Dedication  —  Ad- 
joining Owners:  Re  Thuresson,  Mc- 
Kenzie V.  Thuresson,  437. 

7.  Default  of  Payment  of  Interest— Pos- 
session: Cot6  V.  Meloche,  802. 

.**.  Mortgagee  in  Possession — Statute  of 
Limitations— Payment  by  Rents  and 
Profits — Account — Reference:  Cham- 
bers V.  McCombs,  689. 

0.  Pretenied  Sale  under  Power — Fraud 
— Purchasers  for  Value  without 
Natice — Knowledge  of  Agent — Inter- 
est to  Conceal  —  Redemption— Oom- 
Iieasation:  Smith  v.  Hunt,  598,  798; 

4  O.  L.  R.  653. 

See  Bankruptcy  and  Insolvency,  2  — 
Building  Society— Deed,  7,  8— Di- 
vision Courts,  3— Dower,  4— Estop- 
pel, 2 — Fixtures— Fraudulent  Con- 
veyance—  Judgment  Debtor,  4— 
Mistake  —  Partition,  3  —  Pleading, 
10— Tenant '  for  Life— Will,  5,  8, 
24,  35,  36. 

MUNICIPAL  CORPORATIONS. 

I  Bonus  —  Factory  —  Removal  of — By- 
law— Intention  to  Remove:  Re  Vil- 
lage of  Markham  and  Town  of  Aur- 
ora, 289;  3  O.  L,  R.  609. 


2.  By-law — Contract  for  Lighting  — Re- 
duction of  Price— Execution  of  Con- 
tract—  Part  Performance — ^Tax  By- 
law :  Citizens  Telephone  and  Electric 
Light  Co.  V.  Town  of  Rat  Portage. 
42 ;  Town  of  Rat  Portage  v.  Citizens 
Electric  Co.  of  Rat  Portage,  44. 

3  By-law — Fireworks — Discretion  as  to 
Enforcement— Injury  to  Person  — 
Nonfeasance :  Brown  v.  City  of  Ham- 
ilton, 271 ;  4  O.  L  R.  249. 

4.  By-law  —  Invalidity  of  —  Payment  of 

Money  upder  — Recovery  from  Cor- 
poration :  (^ushen  v.  City  of  Hamil- 
ton, 441;  4  O.  L.  R.  265. 

5.  By-law — Livery    stable    keeper — Dam- 

age to  Vehicle— Refusal  of  Hirer  to 
pay  for — Conviction — Fine :  Brothers. 
V.  Alford,  31. 

6.  By-law — Intoxicating    Liquors— Local 

Option— Posting  in  Public  Places- 
Directions  to  Voters  —  Omissions  — 
Curative  Clause  of  Statute — Motion 
to  Quash — Status  of  Elector  to  Op- 
pose :  Re  Salter  and  Township  of 
Beckwith,  260;  4  O.  L.  R.  51. 

7.  By-law — Ordinary    Current    Expendi- 

ture— Bcxrrowing  Money  to  Use  as 
Security  for  Appeal  in  Previous  Ac- 
tion—Appeal for  Costs— Status  of 
Plaintiff:  Holmes  v.  Town  of  God- 
erich,  367,  814. 

8.  By-law — Prevention  of  Fires — Storing 

Combustible  Material  —  Statutes  — 
Construction — Ejusdem  Generis  Rule 
— Constitutional  Law  —  Provincial. 
Legislation — Dominion  Legislation- 
Petroleum  Inspection  Act :  Rex  v. 
McGregor,  358 ;  4  O.  L.  R.  198. 

9.  By-law — Transient       traders — Convic- 

tion— Oertiornri — Rijrht  taken  awav 
by  Statute:  Rex  v.  St.  Pierre,  365; 
4  O.  L.  R.  76. 

10.  By-law— Vehicles  standing  on  High- 
way —  Agreement  with  Railway 
Companies — Injunction  —  Qnashin^r 
By-law— Public  Interest:  Cana  liau* 
Pacific  R.  \V.  Co.  v.  City  of  Toronto, 
255. 

11.  By-law— Aid  to  Free  Library — Ne- 
cessity for  Submission  to  Popular 
Vote  —  Special  Rate  —  Construction 
of  Statute:  Hunt  v.  Tpwn  of  Palm- 
erston,   791. 

12.  By-law — Diversion  of  Road — Interest 
of  Individuals — Contrary  to  Public 
Interest:  Re  Pelot  and  Township  of 
Dover,  792. 
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13.  Contract  —  Specificatioas  —  Injunc- 
tioa:  Allon  v.  City  of  Toronto,  518. 

14.  Contracts  with  Electric  Light  Com- 
panies— Use  of  Streets  —  Foles  and 
Wires— Proximity — Rival  Companies 
— Injunction :  Ottawa  Electric  Co. 
V.  Consumers'  Electric  Co.,  154. 

15.  Conncil — Power  to  Su'bmit  Questions 
to  Electors  —  Proposed  Expenditure 
for  Sanitarium — Injunction:  King  v. 
City  of  Toronto,  843. 

16.  Council — Resolution  of— /Trimming  of 

Trees  in  Streets — Towns  and  Vil- 
lages—Powers of  Council — Neces- 
sity for  By-law:  Re  Allen  and  Town 
of  Napanee,  634;  4  O.  L.  R.  582. 

17.  Ditch — Canstruction  of  —  Absence  of 
By-law— Flooding  Lands  —  Liiability 
for  Damages:  Lawrence  v.  Town  of 
Owen  Sound,  559. 

18.  Drainage— Flooding  Private  Lands- 
Culvert  —  Increase  in  Rapidity  of 
Flow  of  Water— Cause  of  Action  : 
Swayzie  v.  Township  of  Montague, 
742.. 

19.  Highway— Laying  Gas  Pipes  under — 
Permission  of  Council — Resolution — 
By-law :  Bowerman  v.  Town  of  Am- 
herstburg,  16. 

20.  Highway — Raising  Level  of — Injury 
to  Adjoining  Land — ^Backing  Water 
on — Culvert — Inappreciable  Injury  : 
Turner  v.  Township  of  York,  723. 

21.  Liability  for  Acts  of  Treasurer — 
Power  to  Pledge  Credit — Advertising 
Tax  Sale:  Canadian  Bank  of  Com- 
merce V.  Town  of  Toronto  Junction, 
74 ;  3  O.  L.  R.  309. 

22.  Purchase  of  Electric  Light  Plant— 
CoQipulsory  Expropriation:  Iroquois 
Klectric  Light  Co.  v.  Village  of  Iro- 
quois, 306. 

1 

23.  Railway  Embankment — Damages  to 
adjacent  Property — Water — Liability 
of  Corporation:  Slinn  v.  City  of  Ot- 
tawa, 269. 

:24.  Undertaking  to  Repair  and  Maintain. 
Bridge — Contract  with  Ratepayers — 
Enforcement  —  Remedy  by  Indict- 
ment: Thompson  v.  Township  of 
Yarmouth,  556. 

•  See  Arbitration  and  Award,  4 — Assess- 
ment and  Taxes  —  Constitutional 
Law,  1 — Costs,  8— Indemnity— Ma- 
licious Arrest  and  Prosecution,  1 — 


Negligence,  1— Parties.  7,  10— Rail- 
ways, 4,  8— Schools,  1,  2  —  Street 
Railways,  5— Survey — Timber  and 
Trees.  1— Way,  1-12,  16.  17. 

^       MUNICIPAL  ELECTIONS. 

1.  Contested  Election  —  Cross-examin- 

ation on  Affidavits — Discretion:  Rex 
ex  rel.   Ross  v.   Taylor,  265. 

2.  Contested  Election — Notice  of  Motion 

— Mistake   in   Return   Day — Amend- 
ment: Rex   ex  rel.  Roberts  v.  Pons- 
ford,  223,  286;  3  O.  L.  R.  410. 

3.  Contested  Election  —  Irregularities'  — 

Saving  Clause:  Rex  ex  rel.  Ross  v. 
Taylor,  582. 

4.  Contested  Election  —  Irregularities  at 

Polls  —  Aldermen  of  City  —  Election 
by  General  Vote  —  Vaters  Voting 
more  than  Once — Affecting  Result: 
Rex  ex  rel.  Roberts  v.  Ponsford,  590, 
645. 

5.  Contested  Election  —  Order  Quashing 

Quo  Warranto  Proceedings — Right 
of  Appeal — Power  to  Make  Ur<ier: 
Rex  ex  rel.  McFarlane  v.  Coulter, 
636;  4  O.  "L.  R.  520. 

6.  Tampering  with  Ballots — Evidence  of 

Voters  as  to  Voting  —  Affidavits  — 
Supplementary     Oral    Testimony  — 
Cross-examination  —  Discretion — Ir- 
regularities:  Rex   ex   rel.    Ivisou    v 
Irwin,  371;  4  O.  L.  R.  192. 

7.  Voter  Voting  more  than  Once — Majoi'- 

ity — Presumption  —  Proof :  Rex  ex 
rel.  Tolmie  v.  Campbell,  268;  4 
O.  L.  R.  25. 

See  2^iandamus. 

MURDER. 

See  Criminal  Law,  8— Injunction,  2. 

NEGLIGENCE. 

1.  Injury  to  Person— Municipal  Corpora- 

tion— Work  on  Roads — Pathmaster 
— Relationship  of  Master  and  Ser- 
vant-Infant: Bock  V.  Township  of 
Wilmot,  415. 

2.  Injury  to  Person — Unsafe  Premises- 

Unheard  of  Nature  of  Accident  — 
Findings'  of  Jury:  Fallis  v.  Gart- 
shore-Thompson  Pipe  Foundry  Co., 
348;  4  O.  L.  R.  176. 

3.  Injury  to  Volunteer — Machinery — De- 

fects— Duty — Delegation  :  Pimperton 
v.  McKenzie,  335. 
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4.  Playing  Dangerous  Game  on  High- 
way —  Infant  —  Contributory  Negli- 
gence: Cobum  T.  Hardwick,  733. 

See  Bailment — Contract,  8 — Executors 
and'  Administrators,  4,  &— Master 
and  Servant,  5-18---Principal  and 
Agent,  3— Railways,  3,  5-»— Street 
Railways— Way,  1-12. 

NEW  TRIAL. 

Absence  of  Material  Witness  —  Taking 
Chances  at  Trial:  Maclellan  v.  Ho- 
Tey,  707. 

See  Appeal  to  Divisional  Court,  2 — 
Bills  of  Exchange  and  Promissory 
Notes,  6— Criminal  Law.  5.  9— Evi- 
dence, 1 — Master  and  Servant,  17, 
18— Street  Railways,  2. 

NEXT   FRIEND. 
See  Infant,  7— Lunatic,  3. 

NEWSPAPER. 

See  Copyright— Defamation,  7. 

NONSUIT. 
See  Malicious  Arrest  and  Prosecution,  3. 

NOTICE. 

See  Bills  of  Exchange  and  Promissory 
Notes,  8 — Company.  11— Fraud  and 
Misrepresentation,  3 — Mortgage,  9. 

NOTICE  OF  ACTION. 

See  Malicious  Arrest  and  Prosecution,  3 , 

NOTICE  OF  INJURY. 

See  Master  and  Servant,  14. 

NOTICE  OF  MOTION. 

See  Municipal  Elections,  2. 

NOTICE  TO  QUIT. 

See  Landlord  and  Tenant,  8. 

NOVATION. 

See  Contract,  18— Guaranty,  1. 

NUISANCE. 

See  Company,  1. 

OBSTRUCTION  OF  HIGHWAY. 
See  Criminal  Law,  9. 


OFFICIAL  REFEREE. 
See  Referees. 

I 

ORDER    IN   COUNCIL. 
See  Survey. 

OVERHOLDING  TENANTS  ACT. 
See  Landlord  and  Tenaat,  7,  8. 

OWNER. 
See  Mechanics'  Liens. 

PARENT  AND  CHILD. 

Liability  of  Parent  for  Child's  Tort— lur- 
f ant — Knowledge  —  Division  Courts- 
Act  :  McCann  v.  Slater,  132. 

See  Bills  of  Sale  and  Chattel  Mortgages.. 
2— Costs,  10— Criminal  Law,  3— 
Deed,  2— Gift,  3,  4— Infant,  3-5. 

PARLIAMENTARY*  ELECTIONS. 

1.  Controverted      Election       Petition  — 

Clerical  Error^^ervice — Formal  Ob- 
jection —  Amendment:  Re  Centre 
Bruce  Provincial  Election,  Stewart 
V.  Clark,  503:  4  O.  L.  R.  263. 

2.  Controverted  Election  Petition  —  De- 

posit— Rival  Claimants — Issue  :  Re 
North  Waterloo  Election,  86. 

3.  Controverted      Election       Petition  — 

Status  of  Petitioner — Statement — 
SuflBciency — Defeated  Candidate:  Re 
Stourmont  Provincial  Election,  Mc- 
Laughlin V.  McCart,  504. 

4.  Controverted      Election^     Petition  — 

Affidavit  of  Bona  Fides— Commis- 
sioner— ^Agent  for  Solicitor:  Re  Len- 
nox Provincial  Election,  Perry  v. 
Carscallen,  730;  4  O.  L.  R.  647. 

5.  Controverted       Election      Petition  — 

Misdescription  of  Electoral  District: 
Re  Lincoln  Provincial  Election,  Mcr 
Kinnon  v.  Jessop,  564;  4  O.  L.  R. 
456. 

6.  Controverted       Election       Petition  — 

Deposit  —  Payment  Out  —  Petition 
Abandoned  before  Service — Grounds 
of  Abandonment— Affidavits  Deny- 
ing Collusion:  Re  West  Wellington 
Provincial  Election,  Patterson  v. 
Tucker,  629. 

7.  Corrupt    Practices— Bribery    by    Re- 

spondent— Bribery  by  Agents— Evi- 
dence— Hiring  Vehicles  —  Payment 
for  Vehicles  on  Polling  Day  :  Re 
Lennox  Provincial  Election,  Perry 
V.  Carscallen,  810. 


ol 


PARTICULARS  -PARTIES. 


52 


S.  CcuTupt  Practices — Hiring  Vehicles — 
Statutory  Declarations  of  Proposed 
Witnesses — Saving?  Clause — '*  Trifl- 
ing Extent  "  —  Personal  Charges 
against  Respondent  —  Disagreement 
of  Judges:  Re  South  Oxford  Provin- 
cial Election.  795. 

^.  Recount  of  Votes— Ballots — Crosses- 
Name  of  Candidate — Words — Inten- 
tion :  lie  North  Grey  Provincial  Elec- 
tion, Boyd  V.  McKay,  474;  4  O.  L. 
R.  286. 

10.  Recount  of  Votes — Ballots— Irregular 
-Marking— Initials  of  D.  R.  O.:  Re 
Muskoka  Provincial  Election,  Ma- 
haflpy  V.  Bridgland,  487;  4  O.  L.  R. 
253. 

11.  Recount  of  Votes — Ballots — Marks — 
Crosses  —  Writing  —  Evidence :  Re 
Hal  ton  Provincial  Election,  Nixon 
V.  Barber,  501;  4  O.  L.  R.  345. 

12.  Recount  af  Votes— Ballots  not  Ob- 
jected to  before  D.  R.  O.— Form  of 
Ballots — Crosses — Circular  Marks — 
Words  —  Initials— Indefinite  Marks: 
Re  Lennox  Provincial  Election, 
Carscallen  v.  Madole,  472;  4  O.  L. 
R.  378. 

13.  Recount  of  Vatos — Ballots — Numbers 
of  Candidates  torn  off:  Re  Prince 
Edward  Provincial  Election,  Wil- 
liams V.  Currie,  468;  4  O.  L.  R.  255. 

14.  Recount  of  Votes — Notice  of  Appeal 
— Solicitor — Cross-appeal — Result  of 
— Re-opening  Original  Appeal:  Re 
North  Grey  Provincial  Election,  Mc- 
Kay V.  Boyd,  483;  4  O.  L.  R.  286. 

15.  Voters'  Lists — Notice  of  Complaint — 
Statement  of  Grounds— Signing  by 
Complainant— Amendment:  Re  Car- 
leton  i'lace  Voters'  Lists,  105;  3  O. 
L.  K.  223. 

See  Pleading,  9. 

PARTICULARS. 

2,  Further  Particulars— Interpleader  Is- 
sue —  Credits  —  Settled  Account: 
Tawse  v.  Seguin,  14,  50. 

2,  Statement  of  Defence  —  Material  on 

Application  for — Issue  Joined:   Uda 
V.  Algoma  Central  K.  W.  Co.,  246; 

3.  Statement    of    Claim— Action    to    Set 

aside  Resolution  of  Shareholders  of 
Company — Allegation  of  Non-com- 
pliance with  Ccanpauies  Acts — Sub- 
mission to  Court:  Maclean  v.  Wood, 
703. 


4.  Statement  of  Claim— Trade  Mark — 
Infringement:  Morrison  v.  Mitchell, 
709. 

See    Defamation,    5— Discovery,    10  — 
Pleading,  10.. 


PARTIES. 

1.  Action  Brought  in  Name  of  "  C.   & 

Co."  —  Sole  Plaintiff  —  Rules  of 
Court:   Cummings  v.  Ryan,  149. 

2.  Adding  Parties— Joinder  of  Causes  of 

Action— Relief  over  —  Third  Party: 
Langley  v.  Law  Society  of  Upper 
Canada,  143 ;  3  O.  L.  R.  245. 

3.  Adding    Plaintiffs— Consent— Verifica- 

tion by  Affidavit  —  Identity  of 
Names:    Webling  v.  Fick,  203. 

4.  Adding    Plaintiffs  —  Distinct    Causes 

of  Action  —  Election  to  Proceed 
with  One:  Plummer  v.  Sholdice,  789. 

6.  Representation  of  Classes— Appoint- 
ment of  Solicitor— Rule  200:  Ward 
v.  Benson,  24;  3  O.  L.  R.  199. 

6.  Striking  out — Improper  Joinder — ^Mat- 

ter of  Substance:  Morang  v.  Rose,  3 
O.  L.  R.  354. 

7.  Summary  Applicatiaa  to  Quash  Muni- 

cipal By-law — Countermand — Motion 
to  Add  or  Substitute  New  Appli- 
cant: Re  Ritz  and  Village  of  New 
Hamburg,  574,  690;  4  O.  L.  R.  639. 

a  Third  Party— Notice — Time— Enlarg- 
ing: Parent  v.  Cook,  3  O.  L.  R.  350. 

9.  Third    Party— Settlement    of   Action: 

Wheeler  v.  Town  of  Cornwall,  4  O. 
L.  R.  120. 

10.  Third  Party — ^Action  to  Set  aside 
Tax  Sale — Claim  by  Purchaser  to 
Relief  over  against  Municipality  : 
Farmers'  Loan  and  Savings  Ca  v. 
Hickey,  695. 

11.  Unincorporated  Voluntary  Associa- 
tion—Motion to  Strike  Out  Name — 
Injunction  —  Trial  —  Pleading  — 
Costs:  Metallic  Roofing  Co.  v.  Local 
Union  No.  30,  Amalgamated  Sheet 
Metal  Workers'  International  Assn.; 
573,  644. 

See  Action,  1— Appeal  to  Court  of  Ap- 
peal, 9,  13— Costs,  1,  3,  17— Discov- 
ery— Indemnity — Infant,  6,  8— Me- 
chanics* Liens,  4 — Mortgage^  3 — 
Parliamentary  Elections,  3— Plead- 
ing, 3— Will,  1— Writ  of  Summons", 
4. 


o3 


PARTITION— PLEADING. 


54 


PARTITION. 

1.  Right  to — Executor — Devisees :  Re  As- 

selstine,   178. 

2.  Sale—Oral     Agreement  —  Statute     of 

Frauds  —  Part  Performance  —  Ac- 
quiescence— arbitration  or  Valuation 
— Notice:  Joyce  v.  Joyce,  479. 

3.  Tenant  by  the  Curtesy— Mortgagees- 

Judgment  Creditor  of  Owner  of  In- 
terest: Bank  of  Hamilton  y.  Hurd, 
456. 

4.  Tenants  in  Common — Expensive  Pro- 

ceedings— Leave  to  Proceed  with 
Former  Action — Terms:  Mathews  v. 
Mathews,  844. 

See  Costs,  5— Evidence,  5— Infaat,  6. 

PARTNERSHIP. 

1.  Authority   of   Partner  —  Bill   of   Ex- 

change— Notice:  Bank  of  Ottawa  v. 
Lewis,  71. 

2.  Contract— Interest — Liability  of  Part- 

ner —  Holding  out:  Deering  v. 
Beatty,  363. 

3.  Co-partner  —  Offer  to   Sell   Share   to 

—Acceptance — Specific  Performance 
—  Improvidence  —  Security — Costs: 
Pilgrim  v.  Cummer,  531. 

4.  Judgment  —  Settlement— Accounting  : 

West  V.  Benjamin,  212. 

5.  Practice — Appearance  as  for — Foreign 

Corporation  Carrying  on  Business 
without  License  :  Duthrie  v.  Mc- 
Dearmott,  776. 

See  Attachment  of  Goods — Chose  in  Ac- 
tion—Contract, 15— Costs,  7— Ship. 
2. 

PATENT  FOR  INVENTION. 

1.  Contract  —  License  —  Alteration    in 

Article — Consideration :  M  acLaugh- 
lin  V.  Lake  Erie  and  Detroit  River 
R.  W.  Co.,  266,  428;  3  O.  L.  R.  706. 

2.  Infringement — Foreign  patent — Appli- 

cation for  Canadian  Patent— Time- 
Evidence  :  Milner  v.  Kay,  200. 

3.  Infringement — Novelty  —  Onus:    Lang 

V.  l£:Allister,  455. 

4.  Infringement — ^Action  for  —  Motion  to 

Stay— Proposal  to  Proceed  in  Ex- 
chequer Court  to  Avoid  Patent : 
Parramore  v.  Boston  Mfg.  Co.,  643, 
4  O.  L.  B.  627. 

See  Discovery,  8— Pleading,  4. 


PATHMASTER. 

See  Negligence,  1. 

PAYMENT. 

See  Bankruptcy  and  Insolvency,  6 — 
Company,  12 — Mortgage,  1,  18 — 
Municipal  Corporations,  4 — Sale  of 
Goods,  7,  10.      - 

PAYMENT  INTO  COURT. 

See  Attachment  of  Debts — Judgment,  3 
—Lunatic.  2— Pleading,  8. 

PAYMENT  OUT  OF  COURT. 

See  Parliamentary  Elections,  C. 

PENALTY. 
See  Pleading,  9. 

PENSION. 

See  Benefit  Society. 

PERPETUITY. 
See  Will,  21. 

PLEADING. 

1.  Counterclaim  by  Executor  for  Estate 

— Claim  to  Arrears  of  Annuity  — 
Release— Striking  out  Counterclaim: 
Hume^v.  Hume,  156,  187. 

2.  Counterclaim — Striking  out  —  Defend- 

ants to  Counterclaim  out  of  Jurisdic- 
tion—Foreign Trade  Mark,  Subject 
of  Counterclaim  —  Hardship— Injus- 
tice: Dunlop  Pneumatic  Tire  Co  v. 
Ryckman,  699,  820. 

3.  Counterclaim— Striking    out  —  Parties 

—Action  by  Execution  Creditor  of 
Husband  to  Declare  Wife  Trustee 
for  Husband— Counterclaim  by  Hus- 
band for  Debt  Assigned  to  him :  En- 
nis  V.  Reade,  652. 

4.  Counterclaim — Striking    out  —  Patent 

for  Invention— Trade  Mark  —  Con- 
tract for  Rigbt  to— Breach  of— In- 
junction: McAvity  V.  Morrison,  552, 
632. 

5.  Statement      of      Claim  —  Declaratory 

Judgment  —  Statements  of  Reasons* 
for  Seeking  Relief— Embarrassment 
— Pleading  to  Claim— Waiver:  Har- 
ris V.  Harris,  684,  734. 

6.  Statement    of     Claim  —  Delivery     of 

Amended  Pleading — ^Time — Leave — 
Consent— Order  Validating— Terms — 
Stay  of  Proceedings— Payment  of 
Costs:  Anthony  v.  Blain,  841. 
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7.  Statement     ojf     Claim  —  Alternative 

Claim — Sale  or  Conversion  —  Doubt- 
ful Facts:  Leader  v.  Siddall,  337. 

8.  Statement  of   Claim  —  Amendment  — 

Diligence  in  Moving  —  Mistake  — 
Money  paid  into  Court:  Chevalier  v. 
Ross,  12,  115 ;  3  O.  L.  K.  219. 

9.  Statement  of  Claim  —  Amendment  — 

Election— Penalty  —  Writ  of  Sum- 
mons— Discovery  —  Dominion  Elec- 
tions Act:  Rose  v.  Croden,  170;  3 
O.  L.   H.  383. 

10.  Statement  of  Claim  —  Particulars- 
Mortgage — Sale  under  Power — Con- 
spiracy— Account:  Huffman  v.  Hull, 
242. 

11.  Statement  of  Defc'nce  —  Leave  to 
Amend — Adding  Defence — Attaching 
Order:    Gearing  v.   McGee,  213. 

See  Defamation,  5,  6,  7— Judgment,  4— 
Particulars— Railways,  10— Sale  of 
Goods,  1,  5,  7,  8— Specific  Per- 
formance, 2,  9— Title  to  Land,  3— 
Trade  Mark.  5. 

PLEDGE. 

Bailment  of  Animal — Pasturage — Subse- 
quent Advances  —  Distinction  be- 
tween Pledge  and  Chattel  Mortgage: 
Kelly  v.  Pollock,  735. 

POLICE  MAGISTRATE. 
See  Mandamus. 

POWER  OF   ATTORNEY. 

See  Bankruptcy  and  Insolvency,  6. 

PRACTICE. 

See  Action  —  Administration  Order  — 
Administrator  ad  Litem — Appeal  to 
Court  of  Appeal  —  Appeal  to 
Divisional  Court  —  Appeal  to  High 
Court  —  Appeal  to  Supreme  Court 
of  Canada  —  Appearance — Arbitra- 
tion and  Award,  1  —  Arrest  — 
Bail  —  Building  Society  —  Certio- 
rari —  Company,  14  —  Costs  — 
County  Courts— -Courts — Creditors* 
Relief  Act  —  Discovery  —  Division 
Courts — Evidence — Execution,  2 — 
Executors  and  Administrators,  7 — 
Infant — Injunction  —  Judgment  — 
Judgment  Debtor — Jury — Jury  No- 
tice— L«is  Pendens — Lunatic  —  Me- 
chanics' Liens,  1  —  Mortgage,  4  — 
Municipal  Elections,  1,  2,  5,  0 — 
Parliamentary  Elections,  i-6,  14 — 
Particulars'  —  Parties — Pleading- 
Referees  —  Settled  Estates  Act  — 
Solicitor,  1 — Venue — Writ  of  Sum- 
mons. 


PREFERENCE. 
See  Bankruptcy  and  Insolvency. 

PRESCRIPTION. 

See  Limitation  of  Actions — Water  and 
Watercourses,  5— Way,  14. 

PRESSURE. 

See  Bankruptcy  and  Insolvency. 

PRESUMPTION. 

See  Bankruptcy  and  Insolvency — Muni- 
cipal Elections,  7. 

PRINCIPAL  AND  AGENT. 

1.  Commission    on    Sale    of    Land — Re- 

opening  Negotiations  —  Agent's  Ad- 
vertising Expenses:  Thompson  t. 
King,  119. 

2.  Company— Liability    of — Holding    out 

of  Person  as  General  Manager — 
Costs:  Davis  v.  Rideau  Lake  Navi- 
gation Co.,  229. 

3.  Contract    of    Agent— Negligent    Per- 

formance —  Fire  Insurance  —  Dam- 
ages: Baxter  v.  Jones,  554;  -i  O.  L. 
R.  541. 

> 

4.  Purcha&e  of  Goods  by  Agent — Com- 

mission— Damages:  Henry  v.  Ward, 
(552. 

5.  Undisclosed     Principal  —  Action      by 

Agent — Breach  of  Contract — Con- 
struction of  Roof — Guarantee — Re- 
presentation as  to  Ownership — Ad- 
dition of  Principal  as  Party — Re- 
covery— Damages:  Abbott  v.  Atlan- 
tic Refining  Co.,  701;  4  O.  L.  R.  701. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3,  4  —  Company,  6— Insur- 
ance, 3,  16— Master  and  Servant,  1 
— Solicitor,  3  —  Specific  Perform- 
ance, 1,  3— Writ  of  Summons^  1. 

PRINCIPAL  AND  SURETY. 

See  Guaranty. 

PRIVATE    INTERNATIONAL    LAW. 

See  Lunatic. 

PRIVILEGE. 

See  Defamation,  1,  2,  3— Discovery. 

PRODUCTION  OF  DOCUMENTS. 

See  Discovery. 
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PROHIBITION. 
See  County  Courts,  1 — ^Division  Courts. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Promissory 
Notes — Contract,  8. 

PROVINCIAL  LEGISLATURES. 
See  Constitutional  Law. 

PUBLIC    HEALTH. 

Contagious  Disease — Services  of  Physi- 
cian—Remuneration—Action to  Re- 
cover— Board  of  Health — ^Medical 
Health  Officer  —  Liability — Manda- 
mus—Costs: Bibby  v.  Davis,  189. 

PUBLIC   SCHOOLS. 
See  Schools. 

PUBLICATION. 
See  Defamation,  1. 

RAILWAYS. 

1.  Bonds— Collateral    Security — Injury  — 

Judgment  —  Reference :  Knicker- 
bocker Trust  Co.  of  New  York  v. 
Brockville,  Westport,  and  Sault 
Ste.  Marie  R.  W.  Co.,  311. 

2.  Carriage  of  Goo(?8  —  Ncm-delivery  — 

Place — Refusal  to  Accept— End  of 
Transitus  —  Bailees  —  Damages: 
tVankel  v.  Grand  Trunk  R.  W.  Co.. 
254,  339,  396. 

S.  Carriage  of  Goods— Misdelivery — New 
Con  tract— Breach— Negligence :  Arm- 
strong V.  Michigan  Central  R.  W. 
Co.,  714. 

4.  Highwav  Crossing — Compensation  to 
Municipality— Private  Ownership — 
Construction — **At  or  near  "  City  — 
Power  to  take  through  County :  Mon- 
treal and  Ottawa  R.  W.  Co.  v.  City 
of  Ottawa,  349;  4  O.  L.  R.  56: 
Canada  Atlantic  R.  W.  Co.  v.  City  of 
Ottawa,  377 ;  4  O.  L,  R.  75. 

?>.  Injury  to  Passenger — Alighting  from 
Moving  Oar  —  Contributory  Neglig- 
ence: Keith  V.  Ottawa  and  New 
York  R.  W.  Co.,  104,  749;  3  O.  L. 
R.  265. 

<).  Injury  to  Person  Crossing  Tracks- 
Negligence  —  Proximate  Cause  — 
Right  to  Lay  Tracks:  Bonnville  v. 
•Grand  Tninlt  R.  W.  Co..  304, 


7.  Injury  to  Person   Crossing  Tracks- 

Negligence  —  Contributory  Negli- 
gence— Findings  of  Jury:  Lennox  v. 
Grand  Trunk  R.  W.  Co.,  771. 

8.  Injury  to  Person— Negligence  of  Ser- 

vants —  Crossing  —  Non-repair  of 
Highway — Municipal  Corporation- 
Damages — Loss  of  Consortium:  Hod- 
den V.  Township  of  Yarmouth,  557. 

9.  Passenger — Special  Contract  —  Condi- 

tions— Failure  to  Perform— Ejection 
from  Train:  Taylor  v.  Grand  Trunk 
R.  W.  Co.,  447;  4  O.  L.  R.  357. 

10.  Pleadings— Amendment  —  Damages — 
Removal  of  Workshops — Statutes  — 
Town  of  Whitby  v.  Grand  Trunk  R. 
W.  Co.,  292 ;  3  O.  L.  R.  536. 

See  Arbitration  and  Award,  1,  4 — Costs, 
4  —  Discovery,  3 — Judgment,  2  — 
Municipal  Corporations,  10,  16 — 
Street    Railways— Way,    14,    17. 

RATES. 

See  Assessment  and  Taxes. 

RATIFICATION. 

See  Bills  of  Exchange  and  Promissory 
Notes,  8— Infant,  2,  7— Ship,  2. 

REAL    PROPERTY    LIMITATION 

ACT. 

See  Limitation  of  Actions. 

RECEIPT. 
See  Insurance,  6. 

RECEIVER. 

See  Costs,  7 — Fraudulent  Conveyance, 
3— Judgment  Debtor,  4. 

RECORD   OF   ACQUITTAL. 
See  Malicious  Arrest  and  Prosecution,  2. 

RECOUNT. 

See  Parliamentary  Elections,  9-14. 
REDEMPTION. 

See  Assessment  and  Taxes,  13 — Deed, 
1, — Mortgage,  9. 

REFEREES. 

i 

Drainage  Referee — Official  Referee — Arbi- 
tration Act :  McCIure  v.  Township  of 
Brooke,  Bryre  v.  Townshin  of 
Brooke,  274,  324,  835;  4  O.  L.  It.  07. 

See  Sale  of  Goods,  1. 
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REFERENCE. 

Stay  of,  pending  Appeal  from  Judg- 
ment Directing  Reference:  Monro  v. 
Toronto  R."W.  Ca.  813. 

/ 
See  Covenant,  1 — Dower,  5 — Judgment, 
5— Lunatic,    2— Mortgage,    8— Rail- 
ways, 1 — Specific  Performance,  13 
—Street  Railways,  5— Will,  26. 

REFORMATION. 
See  Contract,  11— Deed,  6,  7. 
REGISTRY  LAWS. 
See  Estoppel,  2. 

RELEASE. 
See  Mortgage,  5,  6 — Pleading,  1. 

RELIEF  OVER. 
See  Parties,  10— Way,  7. 
REPORT. 

See  Appeal  to  Divisional  Court,  4— 
Dower,  5— Interest,  2 — Lunatic,  2 
—Will,  26. 

RES  JUDICATA. 

Division  Court  Action — Settlement  be- 
fore Trial— No  Bar  to  Subsequent 
Action:  Williams  v.  Cook,  133. 

See  Company,  5— Schools,  5— Will,  32— 
Writ  of  Summons,  5. 

RESCISSION   OF   LEASE. 

See  Landlord  and  Tenant,  11. 

RESIDENCE. 

See  Lunatic. 

RESTRAINT  OF  TRADE. 
See  Covenant. 

RESTRAINT  ON  ALIENATION. 
See  Will,  31,  32. 

REVENUE. 

Succession  Duty  —  Provisions  of  Will  — 
Future  Estates— Future  Enjoyment 
— Duty  not  Presently  Payable:  At- 
torney-Genornl  v.  Toronto  General 
Trusts  Corporation,  807. 

See   Copyright— Will,  35. 

REVERSION. 
See  Waste. 


REVOCATION. 
See  Executors  and  Administrators,  8 — 

RIGHT   OF   WAY. 
See  Easement,  2 — ^lilortgage,  5,  6.      ^ 

RIVERS  AND   STREAMS. 
See  Water  and  Watercourses. 

RULE  NISL 
See  Criminal  Law,  10. 

RULES  OF  COURT. 
See  Mechanics'  Liens,  1 — Parties,  1 
SALE  OF  GOODS. 

1.  Action  for  Price  —  Counterclaim  for 

Damages— Report  of  Referee — ^Vary- 
ing  on  Ajppeal— Further  Directions — 
Costs:  Centaur  Cycle  Co.  v.  Hill, 
229. 

2.  Conditional    Sale — Hire    Receipt — Re- 

moval of  Goods:  Sharkey  v.  Wil- 
liams, 135,  419. 

3.  Conditional  Sale — Name  of  Vendor- 

Option  to  Purchase:  Mason  v.  Lind- 
say, 561,  583;  4  O.  L.  R.  365. 

4.  Contract — Breach  —  Warranty  —  De- 

fect: Williams  v.  Cook,  133. 

5.  Counterclaim  —  Onus:    Rat    Portage 

Lumber  Co.  v.  Kendall,  197. 

6.  Entire  Contract — Property  not   Pass- 

ing— Action  for  Price  —  Deduction 
for  Defects  —  Damages:  Crompton 
and  Knowles  Loom  Works  v.-  Hoff- 
man, 717. 

7.  Payment  for  —  Covenant — Action  on 

— Counterclaim  for  Non-delivery  of 
Part — Nominal  Damages:  Delahey 
V.  Reid,  522. 

8.  Property  not  Passing — ^Breach  of  War- 

ranty —  Counterclaim  —  Pleading : 
Marks  v.  Waterous  Engine  Works 
Co.,  148. 

9.  Refusal   of   Vendor  to   Deliver   until 

Payment  —  Breach  of  Contract  — 
Damages  —  Reference:  Phelps  v. 
McLachlin,  806. 

10.  Unascertained  Goods  —  Contract  — 
Anpropriatian — Passing  of  Property 
—  Acceptance  and  Part  Payment: 
Southampton  Lumber  Co.  v.  Austin, 

•548. 
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11.  Warranty — Breach  —  Remedy — Con- 
tribution: Ferguson  y.  Arkell,  190. 

See    Guaranty,    2— Interest,    2— Plead- 
ing, 7. 

SALE  OF  LAND. 

See  Company,  3 — Dower,  5— Execution, 
47- Partition,  2  —  Principal  and 
Agent,  1 — Specific  Performance — 
Timber  and  Trees,  2— Vendor  and 
Purchaser. 

SCALE  OF  COSTS. 
See  Costs,  7. 

SCHOOLS. 

1.  Public  Schools  —  Expenditure  —  An- 

nual Estimates — Powers  and  Duties 
of  Municipal  Council  and  School 
Board:  Re  Toronto  Public  School 
Bo^rd  and  City  of  Toronto,  443; 
4  O.  L.  R.  468. 

2.  Public  Schools— Model  School— Town 

Separate  from  County — Liability  of 
County:  Toronto  Junction  Public 
School  Board  y.  County  of  York, 
216;  3  O.  L.  R.  416. 

3.  Public  School  Sections— Alteration  of 

Boundaries — Reference  —  Award — 
Union  instead  of  Alteration:  Re 
Southwold  School  Sections,  32;  3 
O.  L.  R.  81. 

4.  Public  School  Site — Change  of — Meet- 

ing of  Ratepayers— Arbitration— In- 
yalid  Award — Mandamus:  Re  Cart- 
wright  School  Trustees  and  Town- 
ship of  Cartwright,  387,  477;  4  O. 
L.  R.  272,  278. 

5.  Public  School  Site — Change  of— Trus- 

tees —  Adoption  by  Ratepayers' 
Meeting  —  Resolution  —  Minutes  — 
Eyidence  dehors  —  Inspector — ^Arbi- 
tration— Award  —  Injunction  —  Es- 
toppel— Res  Judicata— Reyertiog  to 
Former  Site  after  Change — ^Resolu- 
tion of  Ratepayers  —  Poll— Qualifi- 
cation of  Voters — Scrutiny:  Mc- 
Lean y.  Robertson,  578. 

SEAL. 
See  Company,  2. 

SECURITY  FOR  COSTS. 

See  Appeal  to  Court  of  Appeal,  1,  10, 
18-Costs,  10-14. 


SEDUCTION. 

Eyidence — ^Action  Brought  for  Daugh- 
ter's Benefit— Judge's  Charge — Cred- 
ibility of  Witnesses — Rejection  of 
Eyidence — Miscarriage:  Grainger  y. 
Hamilton,  819. 

SERVICE  OP  PAPERS. 

See  Execution,  3 — Mechanics*  Liens,  1 
— Parliamentary   Elections,   1— Writ 
of  Summons. 

SERVITUDE. 
See  Easement. 

SESSIONS. 
See   Certiorari. 

SET-OFF. 

See  Appeal  to  Court  of  Appeal,  18 — 
Contract,  19— Costs,  15  —  District 
Courts— Execution,  3  —  Work  and 
Labour. 

SETTLED    ESTATES   ACT. 

Leaye  to  Petition  under— Status  of  Ap- 
plicants:   Re  Asselstine,  178. 

SETTLEMENT    OF    ACTION. 

See  Parties,  9-rRes  Judicata  —  Solici- 
tor, 1. 

SHARES. 

See  Building  Society  —  Company,  4-8, 
10-12— Contract,  5  —  Fraud  and 
Misrepresentation,  2,  3  —  Particu- 
lars, 3. 

SHERIFF. 
See  Chose  in  Action — Trade  Mark,  3. 

SHIP. 

1.  Charterparty  —  Breach  —  Time  — 

**  Load,"  Meaning  of — Measure  ot 
Damages:  Midland  Nayigntion  Co. 
y.  Dominion  Eleyator  Co.,  593. 

2.  Contract  to  Sell — Co-owners — Partner- 

ship-^Authority  of  One  Co-ownor 
to  Bind  the  Other  —  Ratification  — 
Specific  Performance  —  Damngos: 
Bentley  y.  Murphy,  273,  72(5,  845. 

SLANDER. 

See  Defamation- Injunction,  2. 


L 


'€3 


SOLICITOR— STREET  RAILWAYS. 


64 


SOLICITOR. 

1.  Costs— Collusive  Settlement  of  Action 

—Notice  of  Lien:  McCauley  v.  But- 
ler, 72,  343. 

2.  Investment   of   Money  —  Liability    to 

35< 


Client— Guaranty:     Lewis   v.    Ellis, 


-S.  Right  to  Cconmission  on  Sale— Disclo- 
sure of  Agency:  McCullough  v.  Hull, 
451. 

4.  Solicitor's  Costs— Consolidation  of  Ac- 

tions:   Re  Wickett,  554. 

See  Costs,  8— Discovery,  7,  12— Gift.  1, 
2— Master  and  Servant,  19— Par- 
liamentarv  Elections,  4,  14r— Par- 
ties, 5— Specific  Performance,  2— 
Trusts  and  Trustees,  1,  3. 

SPECIFIC  PERFORMANCE. 

1.  Agent — Fraud  —  Amendment — Delay : 

Aitcheson  v.  McKelvey,  51,  355. 

2.  Contract  for  Sale  of  Land— Alteration 

of  Written  Offer — Onus — Damages — 
Pleading — Division  Court  —  Cflaim 
within  Jurisdiction  of— Costs— Soli- 
citor: Prittie  v.  L.aughton,  185. 

3.  Contract  for  Sale  of  Land  —  Corre- 

spondence —  Statute  of  Frauds  — 
Agent:    White  v.  Malcolm,  302. 

A,  Contract   for   Sale  of   Land— Posses- 
sion:   AbbQtt  V.  Gustin,  482. 

5.  Contract  for   Sale  of   Land— Posses- 

sion— Waiver  —  Improvements — Ac- 
count—Title by  Possession  — Costs: 
Rankin  v.  Sterling,  243 ;  3  O.  L.  R. 
t54<5. 

6.  Contract  for  Sale  of  Land— Shortage 

— Statement  of  Vendar  —  Laches: 
Reilly  v.  McDonald,  196. 

7.  Contract  for  Sale  of  Land— Time— Es- 

sence ot — Delay — Waiver:  Long  v. 
Eby,  420. 

8.  Contract  for  Sale  of  Land  —  Verbal 

Contract  —  Possession  —  Part  Pay- 
ment—Conveyance: McLaughlin ,  V. 
Mayhew,  308. 

*9.  Contract  to  Incorporate  Company  — 
Sale  of  Mining  Land— Foreign  In- 
corporation —  Pleading  —  Amend- 
ment:   Clark  V.  Walsh,  228. 

10.  Lease — Possession  —  Verbal  Agree- 
ment for  Purchafiie — ^Acts  Referable 
to  Agreement:  Howard  v.  Quigley, 
96. 


11.  Lease— Undertaking  to  Build— Non- 
performance in  Lifetime  of  Lessor 
—Devise  to  Lessee— Damages:  Re 
Murray,  576;  4  O.  L.  R  418. 

12.  Part  Performance  of  Contract  for 
Sale  of  Land  —  Evidence  of  Acts 
Constituting:  Bodwell  v.  McNiven. 
841. 

13.  Timber  Limits— Contract  for  Sale  of 
—Correspondence  —  Completed  Con- 
tract —  Statute  of  Frauds  —  Mis- 
understanding—Title —  Judgment  — 
Reference:  Benton  v.  Playfair,  599. 

See  Partnership,  3— Ship— Street  Rail- 
ways, 6. 

STATEMENT  OF  CLAIM. 

See  Mechanics'  Liens,  1— Pleading,  5-10 
—Trade  Mark,  5. 

STATEMENT  OF  DEFENCE. 
See  Pleading,  11. 

STATUTE  OF  FRAUDS. 

See  Guaranty,  1.  2 — Master  and  Ser- 
vant, 4— Partition^2— Specific  Per- 
formance, 3.  13— Will,  31. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

See  Appeal  to  Court  of  Appeal,  6,  7,  8— 
Arbitration  and  Award,  3-— Assess- 
ment and  Taxes,  2,  5,  16— Consti- 
tutional Law  —  Copyright — Mech- 
anics* Liens,  1 — Municipal  Corpor- 
ations, 8,  9,  11— Railways,  10— 
Street  Railways,  5  — Timber  and 
Trees,  1— Trusts  and  Trustees,  1— 
Will,  33. 

STAY  OF  PROCEEDINGS. 

See  Action,  1— Appeal  to  Court  of  Ap- 
peal, 20— Insurance,  13  —  Patent 
for  Invention,  4— Pleading.  6. 

STREAMS. 

See  Water  and  Watercourses. 

STREET  RAILWAYS. 

1.  Injury  to  Passenger— Scope  of  Con- 
ductor's Authority:  Dawdy  v.  Ham- 
ilton, Grimsby,  and  Beamsville 
Electric  R.  W.  Co.,  364,  781. 
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2.  Injury  to  Person — Negligence — Acci- 
dent —  Evidence  —  Misdirection  — 
Damages — New  trial:  Witty  v.  Lon- 
don Street  R.  W.  Co.,  288. 

S.  Injury  to  Person  —  Negligence — Colli- 
sion —  Contributory  Negligence  — 
Proximate  Cause:  O'Hearn  v.  Town 
of  Port  Arthur,  373 ;  4  O.  L.  R.  209. 

4.  Injury  to  Person  —  Negligence — Duty 
— Jury — ^Damages  —  Keuuction  of  r 
Ford  V.  Metropolitan  R.  W.  Co., 
318 ;  4  O.  L.  R.  29. 

o.  Municipality — Agreement  with  —  Spe- 
cific Performance  —  Bond — Injunc- 
tion— Reference  a&'  to  Damages — 
Transportation  of  Freight— Resolu- 
tion of  Council— Statutes:  City  of 
Ottawa  V.  Ottawa  Electric  R.  W. 
Co.,  830. 

See  asses.sment  and  Taxes,  12,  1(5 — 
Way.  12. 

SUBPCENA. 
See  Discovery,  5. 

SUBROGATION. 
See  Dower,  4— Tenant  for  Lif<k 

SUCCESSION  DUTY. 
See  Revenue. 

SUMMARY    CONVICTION. 
See  Criminal  Law. 

SUMMARY  JUDGMENT. 
See  Judgment.  6,  7. 

SUMMARY  TRIAL. 
See  Criminal  Law. 

SUNDAY. 

See  ConstitutionaJ  Law,  2— Contract,  7 
—Landlord  and  Tenant,  11. 

SUF?REME  COURT  OF  CANADA. 

See  Appeal  to  Supreme  Court  of  Can- 
ada. 

SURGEON. 

See  Medical  Practitioner. 

SURROGATE  COURTS. 

See  Appeal  to  Court  of  Appeal.  17— 
Appeal  to  Divisional  Court,  3 — Ex- 
ecutors and  Administrators,  8. 


SURVEY, 

Village  Lots  —  Authorization— Statutory^ 
Requirements  —  Order  in  Council  — 
Resolutions  of  Municipal  Council — 
By-law  —  Cost  of  Survey  —  Assess- 
ment for:  Sutton  v.  Village  of  Port 
Carling,  07;  3  O.  L.  R.  445. 

See  Criminal  Law,  9— Way,  16. 

SURVIVORSHIP. 

See  Gift,  1. 

TAX  SALE. 

See  Assessment  and  Taxes,  11,  13.  14,.. 
15 — Municipal  Corporations;  21. 

TAXATION  OF  COSTS. 

See  Costs,  15,  16 — Executors  and  Ad- 
ministrators, 3. 

TAX  SALE. 

See  Assessment  and  Taxes,  13,  14,  15* 
— Parties,  10. 

TAXES. 

See  Assessment  and  Taxes. 

TELEPHONE. 

See  Constitutional  Law,  1. 

TENANT  BY  THE  CURTESY. 

See  Partition,  3— Title  to  Land,  3. 
TENANT  FOR  LIFE. 

Waste  —  Cutting  Timber  —  Remainder- 
man— Injunction  —  Mortgage — Sub- 
rogation :  Whitesell  v.  Reece,  516. 

TENANTS  IN  COMMON. 

See  Execution,  1 — Partition,  4. 

TENDER. 

See  Mortgage,  4. 

THEFT. 

See  Criminal  Law,  13. 

THIRD    PARTIES. 

See  Indemnity— Parties,  2,  8,  9,  10. 

TIMBER  AND  TREES. 

1.  Growing  Trees  —  Highway  —  "  Left 
Standing" — Municipal  Corporation- 
Statutes:  Wolff  v..  Kehoe,  78. 
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J2.  Sale  of  Standing  Timber— Interest  in 
Laud— Vendor's  Lien  —  Injunction: 
Ford  V.  Hodgson.  1*21:  3  O.  L.  R. 
526. 

See  Contract,  12,  14,  10— Conversion,  2 
—  Muuicii^al  Corporations,  IG  — 
Specific    INjrfornumce,    13— Tenaut 
far  1^1  fe — Trespass,  1 — Waste. 

TIME. 

•See  Appeal  to  Court  of  Appeal,  1 — Ap- 
peal to  Supreme  Court  of  Canada, 
3  —  Assessment  and  Taxes,  1  — 
Bankruptcy  and  Insolvency,  3.  4 — 
Contract,  2,  7— Costs,  17— ('riminal 
Law,  11 — Jury  —  Malicious  Arrest 
and  Prosecution,  1  —  Parties,  8 — 
Patent  for  Invention,  2— IMeading,,  li 
— Ship,  1 — Specific  Performance,  7. 

TITLE    TO    LAND. 

1.  Registered     Title  —   Appurtenances: 

Greisman  v.  Fine,  471). 

2.  Registered  Title — Real  Property  Lim- 

itation Act :  Central  Canada  L.  &  S. 
Co.  V.  I'orter,  482. 

3.  Statute  of  Limitations — D:'cla ration- 

Pleading — Possession  —  Tenancy  by 
the  Curtesy— Devolution  of  Estates^ 
Act  —  Improvements  :  Chevalier  v. 
Trepannier,  847. 

See  Vendor  and  Purchaser,  4. 

TOLLS. 
See  Water  and  Watercourses,  4. 

TORT. 
See  Division  Courts,  7. 

TRADE  MARK. 

1.  Infringement— Trade  ITnion — User  by 

Non-members:  Robinson  v.  McLeod. 
83. 

2.  Proper  Subject  of — Words  of  Descrip- 

tion—Right by  User— Injunction  — 
Abandonment :  (iillett  v.  I^umsden. 
488:  4  O.  L.  R.  3(X). 

-B,  Purchaser  from  Sheriff  under  Execu- 
tion —  Right  to  Restrain  Infringe- 
ment: CJegg  V.  Bnssett,  3  O.  L.  K. 
263. 

4.  Registratian  —  Descriptive  Letters  — 

Secondary  Meaning— Proof  of  Ac- 
quisition of  —  Fraud — Deception- 
Infringement  —  Delay  and  Acqui- 
escence— Injunction — Damages  —  In- 
quiry: Provident  Chemical  Works  v. 
Canada  ChemicAl  Mfg.  Co.,  618;  4 
O.  L.  R.  545. 


5.  Statement  of  Claim  —  Particulars- 
Infringement:  Morrison  v.  Mit- 
chell, 838. 

See  Industrial  Design— Particulars,  4— 
Pleading,  2,  4. 

TRADE  NAME. 

Infringement  —  "Caledonia  Water "  — 
Geographical  Designation:  Grand 
Hotel  Co.  of  Caledonia  Springs  v. 
Wilson,  Grand  Hotel  Co.  of  Cale- 
donia Springs  V.  Tune,  785. 

TRADE  UNION. 

Sec  Trade  Mark,  1. 

TRANSIENT  TRADERS. 

See  Municipal  Corporations,  9. 

TREES. 

See  Timber  and  Trees. 

TRESPASS. 

1.  Entry  on  Land  —  Cutting  Timber- 

Measure  of  Damages  —  Distinction 
between  Trespass  and  Trover: 
Union  Bank  of  Canada  v.  Rideau 
Lumber  Co.,  7(J4;  4  O.  L.  R.  721. 

2.  To  Land  —  Boundaries  —  Mid»lle  of 

Stream:    Wason  v.   Douglas,  552. 

See  Conversion,  2 — Master  and  Servant. 
13 — Vendor  and  Purchaser,  1. 

TRIAL. 

See  Costs,  18— Criminal  Law— Deed.  1 
— Evidence.  1 — Injunction,  3 — Jury 
— Jury  Notice  —  Malicious  Arrest 
and  Prosecution,  2-4 — New  Trial- 
Parties,  11— Street  Railways,  2.  4 
—Venue, 

TROVER. 

See  Conversion — Trespass,  1. 

TRUSTEE   RELIEF   ACT. 
See  Insurance,  15. 

TRUSTS  AND  TRUSTEES. 

1.  Liability  for  Default  of  Co-trustee— 

Active  Trustee — Request  of  Testator 
— Solicitor — Technical  Breach— Ex- 
cuse— fcjtatute:  Uover  v.  Denne,  21>7; 
3  O.  L.  R.  (»G4. 

2.  Lien  —  Abortive  Sale  —  Foreclosure — 

Purchase  by  Trustee:  Hutton  v. 
Justin,  04. 
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3.  Remuneration    of    Trustee— Quantum 

of  Allowance  —  Capital— Income  — 
Solicitor-trustee  —  l*rofit  Costs :  Re 
Williams,  534;  4  O.  I-.  U.  501. 

4.  Klffht     <\f     Biueficiary     to     Enforce 

Trust:    Morse  v.  Morse,  5(K). 

S(H'  Assessment  and  Taxes,  3,  9,  10— 
Bankruptcy  and  Insolvency,  <  — 
Bills    of    Sale    and    Chattel    Mort- 

•  eages,  3— Building  Society— Church 
-Contract.  10-Deid,  5— Evidence, 
2  6  —  Executors  and  Admmistra- 
Tors— Insurance,  12— IMeading,  3— 
Schools,  r>-Will,  12,  14,  21,  44. 


I'NDKKTAKING. 

S^r*  Action,  3 — Division  Courts,  l—Ex- 
ecutors  and  Administrators.  7 — In- 
junction, 3  —  Municipal  Corpora- 
tions, 24  —  Spccitic  Performance, 
11. 

UNDUE  INFLUENCE. 
>NM.  Deed,  2.  3— Gift,  3,  4-Will.  2,  41. 

VACATION. 
Se»>  Appeal    to   Divisional   Court,   5. 
VALUATION. 

Spo  Landlord  and  Tenant.  4,  5— Parti- 
tion, 2. 

VEHICLES. 
Sp<»  Municipal  Corporations,  5,  10. 
VENDOR  AND   PURCHASER. 

1.  Action    far    Purchase    Money— Eviil- 

pnce— Trespass   to   Goods:    (Jrear   v. 
Mayhew.  529. 

2.  Ai-tion    for    Purchase    Money— Evid- 

t.nce — Weight    of   —    Corroboration: 
Murray  v.  Empire  L.  &  S.  Co.,  310. 

3.  Delirerv    of    Conveyance  —  Covenant 

for  Possession— Enforcement:     Ham 
V.  Pillar,  259. 

4.  Doubtful      Title— Forcing     on      Pur- 

i-haser:  Re  Campbell  and  Horwood, 
139. 

5.  Sale    of    Land    Devised    by    Will — 

Charge  of  Debts— Powers  of  Exicu- 
roi.^_]>4.vi^ees  —  Widow— Dower  - 
Parties  to  Conveyance  —  Election! 
He  Bradbum  and  Turner,  152:  3  O. 
L.  R.  351. 


See  Fixtures  —  Specific  Perfarmance  — 
Timber  and  Trees,  2. 

VENUE. 

1.  Agreement  as  to  before  Action :  Dul- 

mage  v.  White,  4  O.  L.  R.  121. 

2.  Change  of— Speedy  Trial  —  Postpone- 

ment of  Sittings— Second  Applica- 
tion by  Plaintiffs  for  Change: 
Whelihan  v.  Hunter,  788. 

VOTERS'  LISTS. 

See  Parliamentary  Elections,  10. 

WAGES. 

See  Division  Courts,  o. 

WAIVER. 

See  Contract,  2.  4r-CQvenant,  1— Crim- 
inal Law,  1— Deed,  1— Insurance, 
1,  2 — Landlord  and  Tenant,  3,  5— 
Master  and  Servant,  6— Mortgage, 
4 — Pleading,  5 — Specific  Perform- 
ance, 5,  7. 

WAREHOUSEMAN. 

See  Bailment. 

WAREHOUSE  RECEIPTS. 

See  Malicious  Arrest  and  Prosecution, 3. 

WARRANTY. 

See    Principjil    and    Agjnt,    5 — Sale    of 
Goods,  4,  8,  11. 

WASTE. 

Cutting  Timber— Injury  to  Ri^version— 
Injunction  —  Damages:  Ryan  v. 
Ryan,  824. 

See  Tenant  for   Life. 

WATER  AND  WATERCOURSES. 

1.  Change  in  Course  of  Stream  —  Ac- 
cretion-Reliction—Easement  —  Pos- 
sessorv  Title:  Massey-llarris  Co.  v. 
Elliott,  65. 

2.  Dam— Diversion  of  Waters— Riparian 
Proprietor — Order  of  Judge— Notic: 
McCready  v.  Gananoquc  Water 
Power  Co.,  438. 

3.  Ditches  and  Watercourses  Act— Con- 
structian  of  Ditch  —  Deepening - 
Jurisdiction  of  Engineer:  Lamphier 
V.  Stafford,  329. 
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WAY- WILL. 


5.  Obstruction    of    Streata-PrPRcrinttAn 
■?.^^*'*"''y.  Inj»n<rtion  -Saws" 


T^^f^-^     Corporation:     Uoek    v 
lownship  of  Brooke,  568. 

lidin^      *  Approach  to  Bridge-VW- 
^YovKiliT^"'  ^^'nm^rs  v.  County 


WAY. 

1.  ^"^'on-repair-Injury  to  Person-Doath 

Caused  by -Municipal  CorDoration     19    t>  •     .      « 


.n;'"*^"''-I?,J»'y    to    Person  -  Ice 
?',1^^'^T-^"'''<''P«'  Oorporation- 

^'  ^o^"r''"/"Tl°JH"7  tQ  Person-Know- 
ra,f«„  n  Municipal  Corporation  - 
t^ausa  Causans  —  Findings  of  Trial 
Judge -Appeal  -  Bxces^re  Da"n- 

4.  Non-repair—Injury  to  Person-Know- 
ledge  of  Municipal  Corporauinl 
Negigenco- Damages:  McGar?  v. 
R    280!"    ^''^^'*^"'  ^3'  439:  4  O.  L. 

^'  ^m/^of 'T/ni- '-^  t^  Person-Liabi- 
Ti^^^*-  Municipal  Corporation  — 
Nonfeasance  -  Limitation  of  \c- 
tuHis:    Minns  v.  Village  of  Omemee, 


6.  Non-repair—Injuiy  to  Person-Muni- 
cipal Corporation  -  Carriagewav  - 
Footway-Finding  of  Facf- Inter- 

nf'l?''^  •??  ^PP^«^-     BcHing  V    City 
of  Hamilton,  124;  3  O.  L.  R.  3I8 

^"  ^cba?^C^';:;n°^^^  *?.  Porson-Muni- 
tJ?iw7?^P^'""^*o^— C^as  Companv— 
Relief  Over:  Mclntyre  ^^  Town  of 
Lmdsay,  492;  4  O.  L    R   448   "^^ 


ers,  533  ^*^'^*    ^-    T'"^- 

16.  Public  Highway  between  Township, 
—  Kxisteneo  and  Ucation  of  - 
I  „**n  ^''''.T  I^«<— Records  ^?  Crowi^ 

lownship  Of  East  HawkesCv,  cw! 

^^"    w*)fv    ^i'''^«n<^"^-Ot.struction-Rail- 

tTon-Bv^nw  ~  ;'^^!""<^iP«»l  Corpora- 
iion— Bj-iaw  —  Injunction  —  Juris- 
diction: Township  of  Gloucester  V 
Canada  Atlantic  k  W.  Co?^  '4s^: 
o  ^.  U  K.  80,  4  O.  L.  R.  202. 

See  Arbitration  and  Award    4— 4«oco 

Law'  ?^Ta-s.  ^nt^^Zual 
i^aw,  1 — Criminal    Law    Q       i3\«^ 

njent,  2-Mortgage,  5   G-M^nfe 
Corporations,  10,  12,  14    iq   ^l"*' 


^'  ^^wair^T'/n;:^^'"'^  ^^,  Person-Side- 
nn.of-  ^*^^il'^^  ^^  Municipal  Cor- 
poration: Madill  V.  Town4in  nf 
Caledon,  299;  3  O.  L.  R   555  ^     ^^ 


WILL. 

--Proof  of  Copy-Evidence  of  Revo- 
don  t?7^F^  "l^?---^^  ^'^  ^^^^^  tor  p^^^^ 
dente  Lite:  Stewnrt  v.  Walker,  489. 

^'  ^Probate  ^'w^V^t  ""  ^PP^i^ation  for 
probate  — Withdrawal  of  Caveat  — 
Burden     of     Proof  -  Testa mentarv 
Capacity  -  Undue  Influenc?  ToAh 
more  V.  Abbott.  231.  -^orth- 

3.  Action  to  Set  aside-<:osts-Separate 
Def(.nee:    Slaven  v.  Slaven,  410 


WILL. 
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4.  Construction— Absolute  Interest — Gift 
—Intestacy:  Re  Chapman,  434;  4 
0.  L.  R.  130. 

o.  Construction— Bequest  —  **  Chattels  " 
—Mortgage:  Re  McMillan,  471;  4 
0.  L.  R.  415. 

<.  Construction  —  Bequest  for  Life  to 
Widow— Use  in  Specie  of  Furniture 
—Income:  Valleau  v.  Valleau,  65. 

7.  Construction — ^Bequest  of  Interest  on 
Payments  by  Devisees — Sale  in  Life- 
timB  of  Testator  of  Land  Devised — 
Failure  of  Bequest:  Hefifernan  ▼. 
McNab,  165. 

^.  Construction— Conversion —  Mortgage 
—  Intestacy  —  Residuary  Legatee  — 
Executors:   Re  Moore,   50. 

%  Construction  —  Distribution  of  Estate 
"  Heirs  *'—"  Next  in  Heirship"  — 
Period  of  Ascertainment:  Re  Gard-* 
ner,  157;  3  O.  L.  R.  343. 

10.  Construction  »-  Election  —  Dower  — 
Annuitant  —  Lapse  —  Intestacy  — 
"Balance:"  Re  Newborn,  Toronto 
General  Trusts  Corporation  v.  New- 
born, 122. 

11.  Construction— Estate  Tail:  Re  Mc- 
Allister, 230. 

12.  Construction  —  Bxecutors^-Power  to 
Sell— Real  Estate  Undisposed  of— 
Intestacv— Trust:  Re  Campbell  and 
HorwoQd,  139,  396. 

13.  Construction  —  Executory  Devise  — 
Period  of  Vesting— Majority— Death 
of  Life  Tenant— Double  Event  : 
Evans  v.  Evans,  t59,  233. 

14.  Construction  —  Legacies  —  Period  of 
Vesting  —  Distribution  —  Realty  and 
Personalty  —  Sale  —  Direction  to 
Trustees:  Smith  v.  Mason,  478. 

15.  Construction  —  Legacy  —  Interest  — 
Accumulation  —  Limitation  —  Con- 
dition—"  A  jrainst:"  White  V.  Mc- 
Lagan,  69. 

16.  Construction  —  Legacy  —  Period  of 
Vesting  —  Direction  to  Distribute 
Estate— Discretion  of  Executors:  Re 
Burch,  436. 

1«.  Construction — Legacy — Support  and 
Maintenance  —  Absolute  Gift— Life 
Interest  —  Discretion  of  Executors: 
Re  Evans,  92;  3  O.  L.  R.  401. 

^8.  Construction— Life  Estate:  Re  Pad- 
«et  and  Curren,  427. 


19.  Construction  —  Alternative  Disposi- 
tion—Death of  Testator  and  Wife 
**  at  the  Same  Time  "  —  Lapse  of 
Sixteen  Days  between  Deaths — In- 
testacy: Henning  v.  Maclean,  657; 
4  O.  D.  R.  666. 

20.  Construction  —  Annuities  —  Setting 
apart  Fund  for — Deficiency  of  In- 
come —  Encroaching  on  Principal  — 
Rights  of  Residuary  Legatees:  Re 
McKenzie,  739;  4  O.  L.  R.  707. 

21.  Construction — Bequest  for  Use  of 
Church— Trust  —  Mixed  Fund— Per- 
petuity: Re  Johnston,  Chambers  v. 
Johnston,  806. 

22.  Construction  —  Conflicting  Bequests 
of  Personalty  —  Reconciling  —  Ejus- 
dem  Generis  Rule — Residuary  Be- 
quest: Re  Pink,  772;  4  O.  L.  R.  718. 

23.  Construction— Distribution  of  Estate 
— Income — Corpus:   Re   Butler,  82l>, 

34.  Construction  —  Executors  —  Mort- 
gage—Covenant for  Payment— Pos- 
session: HaTght  V.  Dangerfield,  551. 

25.  Construction— Fund  for  Payment  of 
Debts,  etc.— Specific  Legacies:  Re 
Page,  849. 

26.  Construction— Gift— Intention  to  In- 

clude Choses  in  Action— Reference 
— Appeal  from  Report  —  Looking  at 
Original  Will— Ojsts :  Thorne  v.  Par- 
sons, 608;  4  O.  L.  R.  682. 

27.  Construction— Legacies  —  Conditions 
—  Defeasance  —  Payment  before 
Period  Mentioned  in  Will:  Re  Shoro, 
586. 

28.  Construction—*'  Personal  Represen- 
tatives " — Executors  or  Next  of  Kin 
—Part  Intestacy— Rights  of  Widow 
—Advertisement  for  Creditors:  Re 
Daubeny,  773. 

29.  Construction— Provision  for  Mainte- 
nance of  Person— Alternative  Pro- 
vision: Leduc  V.  Booth,  800. 

29  (a).  Construction  —  Devise  to  Wife 
Subject  to  Condition  of  Making  a 
Will  in  Favour  of  Children:  In  re 
Turner,  4  O.  L.  R.  578. 

30.  Death  without  Issue— Executory  De- 
vise— Power  of  Sale — Executors  — 
Representatives  of:  Re  Fitzsimmons. 
220. 


40 


WINDING-UP— WRIT  OF  SUMMONS. 
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ox.Devise— Description  of  Land— Statute 
of  Frauds— Identifying  Land  —  Re- 
straint on  Alienation — Invalidity — 
Repugnancy:  Re  Corbett  and  liar- 
tin.  744. 

32.  Devise-^Restraiut  on  Alienation  — 
Validity' — Case  Stated — Reference  to 
Divisional  Court— Res  Judicata:  Re 
Phelan,  741. 

33.  Devise  in  Trust  far  Church  after  Ex- 

piry of  Life  Estates — Time  of  Mak- 
ing Will— Statutes:  Re  Naylor,  809. 

34.  Direction  to  Pay  Debts  out  of  Estate 
— Specific  Devise  of  Personalty  — 
Residuary  Devise  or  ^loney  ana 
Securities:  Re  Anderson,  217. 

35.  Executors — Legacy  Duty — Discretion 
—  Residue  —  Crediting  I^egacy  (vii 
Mortgage — Predecease  of  I^egatee  — 
Lapse:  Re  Holland,  73;  3  O.  L.  R. 
400. 

30.  Executors— Power  to  Mortgage  or 
Sell  Laud— Directions  of  Will:  Re 
Crawford,  470;  4  O.  L.  R.  313."" 

37.  I-.egacy  —  Ademption  —  Evidence  : 
Tuckett-Lawry  v.  Lamoureaux,  2i)r>; 
3  O.  L.  R.  577. 

38.  liCgacy — Infant  —  Payment  at  Ma- 
jority— Interest:  Re  Perrin,  2(H). 

39.  Legacv— Mixed  Fund — IntiT.'st— Ma- 
jority: Re  Scadding.  467,  (iS3;  4  C). 
L.  R.  032. 

40.  Legacy— Charge  on  l^and- Interest- 
Legatee  also  Administrator  with 
Will  Annexed— Statute  of  Limita- 
tions: Re  Yates,  630;  4  O.  L.  R.  580 

41.  Testamentary  Capacity — Undue  In- 
liuencL — Onus:  Piu'dy  v.  Purdy,  449. 

42.  Testamentary  Capacity— Unsustained 

Charges  of  Fraud— Costs:  Taylor  v. 
Delaney,  409. 

43.  Testamentary  Capacity— Senile  De- 
mentia—Insane Delusions— Compre- 
hension of  Terms  of  Will— Attack  on 
Will  by  Person  Accepting  Benefit— 
Costs :  McGarrigle  v.  Simpson,  085. 

44.  Trusted -=- Advances  —  Division  of 
Estate  —  Discretion  :  Hospital  for 
Sick  Children  v.  Chute,  321;  3  O.  L. 
R.  590. 


See  Contract,  1— Dower,  1,  2— Execu- 
tors and  Administrators— Infant  1 
—Insurance,  10,  12— Liquor  License 
Act,  1— Partition,  1— Revenue — 
Vendor  and   I*urchaser,  5. 

WIXDIXG-UP. 

See  Company,  8-14. 

WITNESSES. 

See  New  Trial— Seduction. 

WORK  AND  LABOUR. 

Agent— Joint  Liability— Guaranty— Dam- 
ages for  Unskilful  Work— Set-off  <*r 
Counterclaim  —  Costs  :  Kelso  v. 
Thompson,  170. 

See  Contract,  17— District  Courts — Me- 
chanics' Liens. 

'WORKMEN'S   COMPENSATION- 
ACT. 

See  Master  and  Servant. 

WRIT  OF   SUMMONS. 

i 

1.  Service     on     Insurance     Company  — 

Power  of  Aliorney— Removal  of  Of- 
fice   from    Province:    Armstron/Lj     v. 
Lancashire  Fire  Ins.  Co.,  3  O.  I^.   li 
305. 

2.  Service  out  of  Jurisdiction— Contrn or 

—Breach  >\ithin  Ontario— Traveller- 
Lovell  V.  Coles.  3  O.   L.  R.  201. 

• 

3.  Service  out  of  Jurisdiction — Contract 

—  Place  of  Performance  —  Qut'beo 
Law— Discretion :  Phillips  v.  Ma- 
lone,  200;  3  O.  L.  R.  492. 

4.  Service  out  of  Jurisdiction— Order   for 

I-iCave  to  Issue  Writ — Fixing  Tiiiu* 
for  Appearance  —  Parties  —  Se|>ji- 
rate  Causes  of  Action  —  Joinder  of  : 
Jcmes  V.  Bissouette,  13:  3  O.   L.    li 

5.  Service    out   of   Jurisdiction- FortMirii 

Company— Transfer  of  Assets  in  On- 
tario to  Ontario  Company — Action  ti> 
Set  aside — Conditional  Appearance 
— Res  Judicata:  Mackay  v.  Colonial 
Investment  and  Loan  Co.,  5(59,  51»2 
646;  4  O.  L.  R.  571. 

See    Bills   of    Sale    and    Chattel    :^rort- 
gages,  4r— Interest,  2— Pleading,  O. 


The  Ontario  Weekly  Reporter 


•. .-  * 


In  order  to  meet  a  want  long  felt  by  the  legal  profession, 
it  is  proposed  to  issue  weekly  reports  of  cases  decided  in  Ontario. 
The  aim  is  to  give  early  in  eewh  week  all  the  decisions  of  the 
previous  week  in  a  cheap  form.  There  is  no  intention  of  interfer- 
ing with  or  attempting  to  occupy  the  field  of  the  Ontario  Law 
Reports ;  the  intention  rather  is  to  ad()pt  as  a  pattern  the  London 
Times  Law  Reports,  giving  at  discretion  a  long  or  short  note  of 
every  case,  with  head-lines  but  not  always  head-notes. 

A  semi-annual  digest  will  also  be  issued. 

Under  the  above  title  "  The  Ontario  Weekly  Reporter " 
(O.  W.  R.)  there  will  be  issued  commencing  on  17th  January,  1902, 
a  weekly  record  of  all  cases  of  use  or  interest  to  barristers  and 
solicitors,  who  are  invited  to  co-operate  with  the  editor  by  promptly 
calling  attention  to  cases  decided  out  of  Toronto  so  that  important 
decisions  at  nisi  prius  and  weekly  sittings  may  be  reported  with- 
out any  delay. 

The  price  per  annum  of  the  reports,  including  digest,  will 
be  the  .nominal  sum  of  $2.50. 

The  subscription  list  will  not  be  confined  to  Ontario  ;  it  is 
thought  that  lawyers  all  over  Canada  will  be  glad  to  have  these 
early  reports,  and  that  not  lawyers  only,  but  business  men  as  well, 
will  see  that  it  is  to  their  advantage  to  become  subscribers. 

THOS.  T.  ROLPH,  Barrister,  etc. 

32  Adelaide  St.  East,  ■  •  -  TORONTO. 

BOITOm 

ONTARIO  WEEKLY   REPORTER 
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Please    supply with copies  of   the 

Ontario  Weekly  Reporter  commencing  with  the 

number,  and  continue  the  same  weekly  for months, 

for  which  I  enclose Dollars. 


$ Address.... 


T  SmatBamoN  $2.60,  payable  in  advanoe. 
SiPABATi  Copies,  5b. 


THE 

Ontario  Weekly  Reporter 

(I8T  TO  liTH  January,  1902,  Inclusive). 


Falconbridge,  C.J.  4th  January,  1902. 

Trial. 

DAVIS  V.  WALKER. 
Donatio  Mortis  Causa — Solicitor — Lack  of  Independent  Advice, 

A  practising  solicit6r,  who  had  done  any  legal  business 
which  deceased  had  in  her  lifetime  required  to  be  done, 
was  held  not  entitled  to  receive  a  donatio  mortis  causa 
from  deceased,  who  had  not  had  any  independent  advice  with 
regard  to  it. 

Walsh  V.  Studdart,  4  D.  &  War.  at  p.  171,  applied  and 
followed. 

Action  for  a  declaration  that  plaintiff  is  the  owner  of  cer- 
tain money  evidenced  and  represented  by  certain  bank  books, 
a  mortgage,  and  the  title  paper  to  about  20  acres  of  land, 
with  an  agreement  of  sale  of  the  same  representing  the  pur- 
chase price  thereon,  amounting  in  all  to  about  $1,500,  as  a 
donatio  mortis  causa,  and  to  have  the  same  delivered  to  him 
by  defendant,  who  was  married  to  Betsy  Ann  Walker,  de- 
ceased, late  of  the  township  of  Colchester  North,  in  the 
county  of  Essex,  and  is  the  administrator  of  her  estate. 
The  families  of  the  plaintiff  and  deceased  had  been  fast 
friends  for  over  forty  years  and  continually  visited  each 
other,  and  on  the  evening  of  2Tth  February,  1901,  deceased^ 
being  then  seriously  ill,  came  to  plaintiff^s  house  and  made 
the  gift.  The  plaintiff  is  a  barrister  and  solicitor  practising 
in  Amherstberg,  and  transacted  any  legal  business  that 
deceased  required.  ' 

The  action  was  tried  at  Sandwich. 

W.  R.  Riddell,  K.C.,  for  plaintiff. 

E.  S.  Wigle,  Windsor,  for  defendant. 

Falconbridge,  C.J. — The  rule  that  delivery  of  a 
chattel  is  essential  in  order  to  constitute  a  valid  donatio 
inoriis  causa  is  satisfied  by  an  antecedent  delivery  of  the 
cliattel  alio  intuitu  to  the  donee:  Cain  v.  Moon,  [1896]  2  Q. 
B.  283;  Richer  v.  Voyer,  L.  R.  5  P.  C.  461.     So  far  as  the 
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law  is  concerned  the  things  said  to  have  been  given  here 
were  all  valid  subjects  of  donatio  mortis  causa:  Brown  v. 
T.  G.  T.  Corp.,  32  0.  R.  319.  The  three  requirements  of 
such  a  gift  are  here  combined:  Cain  v.  Moon,  supra,  per 
Lord  Russell,  C.  J.,  at  p.  286.  There  is  sufficient  corrobora- 
tion in  law  and  in  fact  of  the  statements  of  the  plaintiff, 
whose  evidence  I  accept,  and  who  has,  in  my  opinion,  acted 
in  entire  good  faith,  but  he  is  a  solicitor  and  had  done  any 
legal  business  which  the  donor  in  her  Ifetime  had  to  do, 
and  was  therefore  her  solicitor,  and  she  acted  without  having 
any  independent  legal  advice. 

The  principle  which  I  consider  applicable  to  this  case 
appears  to  have  been  clearly  laid  down  by  Sir  E.  Sugden  in 
Walsh  V.  Studdart,  4  D.  &  War.  at  p.  171 ;  and  he  does  not 
deal  at  all  with  the  question  of  corroboration  because  he 
had  already  asked  the  question :  "  What  proof  is  there  that 
tins  conversation  ever  took  place?"  and  then  he  lays  down, 
at  p.  171,  the  principle  I  have  referred  to,  on  the  assumption 
that  it  did  take  place.  See  also  Thompson  v.  Heffeman,  4 
Dr.  &  War.  285,  as  to  the  rules  laid  down  respecting  such 
alleged  gifts  to  a  clergyman  in  attendance;  and  see  also 
Godard  v.  Carlile,  9  Price  169;  Liles  v.  Terry,  [1895]  2  Q. 
B.  679.  The  action  will  be  dismissed,  and  as  the  invalidity 
of  the  gift  extends  as  well  to  the  pieces  of  paper  as  to  the 
moneys  of  which  they  are  the  indicia,  the  plaintiff  will  be 
ordered  to  deliver  to  the  defendant  all  documents  relating 
to  the  title  to  the  property.     No  order  as  tx)  costs. 

Davis  &  Davis,  Amherstburg,  solicitors  for  plaintiff. 

Fleming,  Wigle  &  Rodd,  Windsor,  solicitors  for  defend- 
ant. 


6th  January,  1902. 
Divisional  Oourt. 

Be  THURESSON,  McKENZIE  v.  THTJRESSON. 

Mortff age— Release  of  Part  of  Land  with  Right  of  Wap— Effect  of— 
Covenant — Right  of  Mortgagee  to  Recover  upon  after  such  Re- 
lease— Further  Evidence. 

The  release  by  a  mortgagee,  without  the  request  of  the 
mortgagor,  of  lot  one,  part  of  the  mortgaged  land,  "together 
with  a  right  of  way  for  all  purposes. over  lot  A,^^  said  lot  A 
extending  along  the  rear  of  the  other  lots  covered  by  the 
mortgage,  as  well  as  lot  rne,  is  such  a  dealing  with  the  mort- 
gaged property  as  prevents  the  mortgagee  from  recovering 
under  the  covenant  for  payment  in  the  mortgage,  because 
he  cannot  restore  the  property  as  originally  mortgaged. 


Leave  was  granted  to  the  mortgagee  to  give  in  evidence 
a  release  of  the  right  of  way,  so  as  to  enable  him  to  restore 
the  property  to  the  mortgagor  as  it  was  when  mortgaged. 

An  appeal  by  S.  M.  Abercrombie,  creditor  of  the  estate 
of  Eyre  Thuresson,  deceased,  from  an  order  of  Neil  McLean, 
Official  Referee,  sitting  for  the  Master  in  Ordinary,  disal- 
lowing her  claim  under  a  covenant  contained  in  a  mortgage. 
Eyre  Thuresson  in  October,  1887,  made  the  mortgage  in 
question  to  one  Clare  to  secure  $11,000,  who  therein  agreed 
*'to  release  and  discharge  at  any  time  or  times  and  without  any 
notice  or  bonus,  any  portion  or  portions  of  the  land  having  at 
least  a  frontage  of  20  feet,  upon  payment  by  the  mortgagors, 
their  heirs,  executors  and  administrators  or  assigns,  at  the 
rate  of  $71  per  foot  frontage  for  the  portions  required  to  be 
released  or  discharged.     The  land  was  described  as  lots  1,  2, 
3  and  4,  and  block  A  on  the  north-west  comer  of  Queen  and 
Scrauren  Streets  in  the  city  of  Toronto,  '^said  lots  and 
biock  A  having  a  frontage  of  157  feet  2  inches  on  Queen 
street,  by  a  depth  of  117  feet.     The  lots  had  that  frontage 
on  the  north  side  of  Queen  street,  and  block  A  was  a  piece 
of  land  having  a  frontaj^e  of  10  feet  on  the  west  side  of 
Scrauren  Street  and  a  depth  of  157  feet  2  inches  and  ad- 
joined the  rear  or  north  limits  of  the  lots — in  reality  a  lane 
10  feet  wide  in  their  rear.     The  mortgage  was  made  pur- 
suant to  the  Short  Forms  Act.    In  December,  1888,  Thures- 
son conveyed  his  equity  of  redemption  to  one  Bryce,  who 
iTvenanted  to  indemnify  against  the  mortgage.     In  June, 
1889,  Bryce  conveyed  to  one  Hickson,  whp  gave  a  similar 
covenant  to  indemnify  his  grantor.     Hickson  died  in  Janu- 
ary, 1891,  and  in  administration  proceedings  one  McQuillan 
purchased,  and  had  conveyed  to  him,  a  portion  of  the  land 
described  as  '^  the  easterly  40  feet  from  front  to  rear  of  lot 
number  one  on  the  north  side  of  Queen  street  and  west  side 
of  Sorauren  avenue    ♦     *     *    having  a  frontage  of  40  feet 
by  a  depth  of  107  feet;  together  with  the  right  of  way  for 
all  purposes  over  lot  A  shewn  on  said  plan.*^    Lot  A  is  block 
A.     Clare   executed  a   statutory   partial   discharge    staling 
that  Hiekson^s  executors  had  satisfied  $2,200  of  the  mort- 
gage money  and  describing  the  piece  of  land  and  right  of 
way  exactly  as  described  in  the  conveyance  to  McQuillan. 
The  appellant  is  the  present  holder  of  the  mortgage  made 
by  Eyre  Thuresson,  and  seeks,  under  the  covenant  in  it,  to 
]»rove  against  his  estate  for  the  balance  remaining  unpaid 
under  the  mortgage. 

The  appeal  was  argued  on  12th  December,  1901,  before 
a  Divisional  Court,  Falconbridge,  C.J.,  and  Street,  J. 
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E.  D.  Armour,  K.C.,  and  R.  U.  McPherson,  lor  the 
appellant. 

J.  D.  Montgomery,  for  executors. 

Street,  J. — The  rule  is  that  as  soon  as  the  mortgage 
money  is  fully  paid,  it  is  the  duty  of  the  mortgagee  to 
restore  the  estate,  and  if  by  his  dealing  with  the  property, 
otherwise  than  with  the  consent  of  the  mortgagor,  he  has 
put  it  out  of  his  power  to  restore  the  estate,  he  cannot 
recover  in  an  action  upon  the  covenant:  Palmer  v.  Hendrie, 
27  Beav.  349;  Perry  v.  Barber,  13  Ves.  198;  Gowland  v. 
Garbutt,  13  Gr.  578;  Munson  v.  Hauss,  22  Gr.  279:  but  in 
such  action  the  mortgagor  may  redeem :  Kinnaird  v.  Trollcpe, 
39  Ch.  D.  636. 

Reading  the  release  clause  with  the  description,  the 
proper  construction  is  that  the  mortgagee  must  release  on 
payment  of  $71  a  foot  on  Queen  street,  the  whole  depth  of 
the  part  released  to  the  north  limit  of  block  A.  The  power  of 
sale  has  not  been  exercised  and  therefore  the  mortgagee 
must  be  ready  to  restore  on  redemption  the  land  covered  by 
the  mortgage,  except  any  portion  properly  released.  This 
she  cannot  do,  for  she  has  assented  to  the  creation  of  a  right 
of  way  over  block  A  which  cannot  be  restored  except  subject 
to  that  right.  It  is  contended  that  the  grant  of  the  right 
of  way  does  not  affect  in  reality  any  part  of  block  A  except- 
ing the  part  immediately  to  the  north  of  lot  one,  the  piece 
released,  because  there  is  no  suflficient  description  of  the 
purpose  for  which  it  is  granted,  no  ex  quo  nor  ad  qiiem.  It 
is  not  necessary  to  here  determine  the  limits  of  the  right. 
The  grant  of  it  was  made  by  persons  owning  not  only  block 
A  but  portions  of  land  adjoining  it  on  the  south,  and  the 
grant  will  be  taken  most  strongly  against  the  grantors.  The 
mortgagee  has  no  right  to  encumber  the  mortgagor's  rights 
even  by  the  creation  of  a  cloud  to  remove  which  an  expen- 
sive law  suit  may  be  necessary.  It  would  have  been  quite 
different  had  the  right  of  way  been  limited  to  the  portion 
of  block  A  immediately  north  of  the  portion  of  lot  one 
released.  It  was  in  the  granting  of  the  right  of  way  over 
the  whole  of  block  or  lot  A  that  the  mortgagee  exceeded 
his  authority.  Formerly  the  mortgagee  could  have  re- 
covered at  law  but  would  have  been  restrained  in  equity  until 
in  a  position  to  reconvey:  Perry  v.  Barber,  supra;  Munson  v. 
Hauss,  supra;  Forster  v.  Ivey,  32  0.  R.  175.  The  appellant 
asks  leave  to  put  in  a  release  of  the  offending  grant  so  far 
as  it  purports  to  give  the  right  of  way  over  any  part  of  lot  A, 
but  that  in  rear  of  the  40  feet  released,  and  the  proper  order 
to  make  is  to  dismiss  the  appeal  with  costs,  but  with  a 
declaration  that  if  within  twenty  days  from  the  date  of  the 


order  the  appellant  brings  into  the  Master's  office  evidence 
that  she  has  put  herself  in  a  position  to  restore  the  estate  so 
far  as  she  is  bound  to  do  so  under  the  tenns  of  the  mort- 
gage^ she  be  admitted  to  prove  her  clainL  The  question  of 
quantum  will  of  course  then  come  to  be  considered,  and  the 
mortgagee  will  be  charged  with  such  a  sum  as  would  have 
entitled  her  to  release  the  40  feet,  t.e.,  with  $2,840.  Against 
this  she  will  be  entitled  to  charge  any  disbursements  prop- 
erly made  by  Clare  or  herself  in  preserving  the  mortgaged 
property  and  allowable  in  such  cases. 

Falconbridge,  C.J. — I  concur.    Perry  v.  Barker,  supra, 
furnishes  abundant  authority  for  the  declaration. 

McPherson,  Clark,  Campbell  &  Jarvis,  Toronto,  solici- 
tors for  appellant* 

Montgomery,  Fleury  &  Montgomery,  Toronto,  solicitors 
for  executors. 


The  Master  at  Hamilton.  30th  December,  1901. 

Falconbridge,  C.J.  7th  January,  1902. 

HOLMAN  V.  TIMES  PRINTING  CO. 

Special  Jury— Notice  of  Striking— Time— Holiday. 

Notice  of  striking  a  special  jury  under  R.  S.  0.  ch.  61, 
sec.  117,  served  on  the  23rd  December  for  the  28th  Decem- 
ber, is  bad;  Christmas  Day  is  not  to  be  reckoned  in  the  four 
full  days  required:    Rule  343. 

Application  on  the  part  of  the  plaintiff  for  an  order 
setting  aside  service  of  a  certain  notice  served  by  def-end- 
ants'  solicitors  upon  plaintiff's  solicitor  on  23rd  December, 
1901,  purporting  to  be  in  compliance  with  the  provisions 
of  R.  S.  0.  ch.  61,  sec.  117,  and  all  proceedings  taken  there- 
under subsequent  to  said  notice,  on  the  ground  that  the 
service  of  the  said  notice  is  insufficient  and  not  a  compliance 
with  the  requirements  of  the  said  section. 

The  facts  appear  in  the  judgment  of  the  Master  at  Ham- 
ilton:— It  appears  from  the  affidavits  and  papers  filed  that 
the  defendants  on  the  23rd  day  of  December  instant  served 
a  notice  upon  the  plaintiff's  solicitors,  that  they  had  sued 
out  a  ven.  fac.  jurs,  in  this  action  for  the  purpose  of  having 
a  special  jury  struck  herein,  and  that  tlie  sheriff*  of  the 
county  of  Wentworth  had  appointed  Saturday  the  28th  day 
of  December  instant,  at  half-past  twelve  p.m.,  for  striking 
the  said  special  jury. 

Section  114  of  ch.  61,  R.  S.  0.,  enacts  that  any  plaintiff 
ot  defendant  in  any  case,  excepting  indictment  for  treason 
or  felony,  may  in  any  such  case  triable  by  a  jury  have  the 
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issues  joined  tried  by  a  special  jury  upon  suing  out  the  nece»* 
feary  jury  process  for  that  purpose,  and  procuring  puch  Jury 
to  be  struck,  etc. 

Section  116  enacts  that  every  sheriff  upon  the  receipt  of 
the  writ  shaU,  by  a  memorandum  in  writing  upon  the  writ, 
appoint  some  convenient  day  and  hour  for  striking  such 
special  jury,  the  day  and  hour  so  fixed  being  sufficiently 
distant  to  enable  the  party  suing  out  the  said  venire  to  give 
the  necessary  notice  to  the  opposite  party. 

And  sec.  117  enacts  that  the  party,  his  solicitor  or 
agent,  suing  out  the  ven.  fac.  shall  give  notice  in  writing 
to  the  opposite  party,  his  solicitor  or  agent,  that  he  has  sued 
out  a  ven.  fac,  and  of  the  day  and  hour  appointed  by  the 
sheriff  for  striking  the  same,  and  the  notice  shall  be  served 
on  the  opposite  party,  his  solicitor  or  agent,  four  full  days 
before  the  day  so  appointed,  etc. 

Eule  343  provides  that  where  a  period  of  less  than  six 
days  from  or  after  any  date  or  event  is  appointed  or  allowed 
for  doing  any  act  or  taking  any  proceeding,  holidays  as 
defined  by  Interpretation  Act  shall  not  be  reckoned  in  the 
computation  of  such  period. 

The  notice  referred  to  in  sec.  117  was  served  upon 
the  defendants*  solicitors  on  the  23rd  Decemiber  inst.,  and 
notified  them  that  the  sheriff  had  appointed  the  following 
Saturday,  the  28th  inst.,  for  the  striking  of  the  said  jury. 

The  plaintiff  urges  that  Christmas  Day,  a  legal  holiday, 
intervening  between  the  23rd  and  28th  insts.,  did  not  count, 
and  there  remained  only  three  full  days  instead  of  four  as 
required  by  the  statute,  and  I  do  not  think  there  can  be  any 
doubt  as  to  the  correctness  of  his  argument. 

The  plaintiff\s  solicitors  notified  the  sheriff  and  the 
defendants*  solicitors  that  they  would  not  attend  upon  the 
appointment,  as  the  notice  was  insufficient;  the  sheriff  pro- 
ceeded, however,  and  in  the  presence  of  the  defendants* 
solicitor  drew  a  list  of  forty  special  jurors  in  accordance 
(as  he  alleges)  with  said  Act. 

In  view  of  the  foregoing  facts,  I  find  that  the  notice 
served  upon  the  plaintiff's  solicitors  on  the  23rd  December 
inst.,  and  all  proceedings  taken  thereunder,  should  be  set 
aside,  and  that  the  costs  incidental  to  this  application  be 
costs  to  the  plaintiff  in  any  event. 

The  defendants  by  special  leave  appealed,  and  the  appeal 
was  argued  before  Falconbridge,  C.J.,  at  Hamilton. 

P.  D.  Orerar,  Hamilton,  for  defendants.  Eule  343  only 
applies  to  days  fixed  by  the  Rules,  and  does  not  extend  to  a 
period  of  time  fixed  by  an  Act  of  the  Legislature. 

D*Arcy  Tate,  Hamilton,  for  plaintiff.  Section  137  of  the 
Judicature  Act  constitutes  a  council  of  the  Judges  to  eonaider 


pjpocediire  and  the  administration  of  law  in  the  High  Court 
of  Justice,  and  sec.  129  of  that  Act  makes  the  Kules  of 
Practice  prescribed  by  the  said  council  of  the  same  force  as 
if  contained  in  an  Act  of  the  Legislature,  and  therefore  Rule 
343  governs  where  a  period  of  less  than  six  days  appointed 
or  allowed  for  doing  any  Act  or  taking  any  proceeding,  and 
holidays,  as  defined  by  the  Interpretation  Act,  must  not  be 
reckoned  in  the  computation  of  such  period.  Striking  a 
special  jury  is  an  act  or  proceeding  within  the  meaning  of 
the  Rule,  and  therefore  Christmas  Day  must  be  excluded. 
Palconbridge,  C.J.,  affirmed  the  order  of  the  Master 
and  dismissed  the  appeal  with  costs  to  the  plaintiff  in  any 
event  of  the  cause,  reserving  leave  to  defendant  to  appeal, 
if  so  advised,  to  a  Dicisional  Court. 

Carscallen  &  Cahill,  Hamilton,  solicitors  for  plaintitT. 
Grerar  &  Crerar,  Hamilton,  solicitors  for  defendants. 


Meredith,  C.J.  January  2nd,  1902. 

Chambers. 

Re  CTJRRIE. 

Infant — Will — Advancement  on  Account  of  Legacy  Payahle  at  Major- 
ity— Execntor. 

Application  on  behalf  of  an  infant  twenty  years  of  age 
for  the  approval  of  the  court  of  the  payment  to  her  by  the 
executor  of  the  will  of  Kate  Williamson,  deceased,  of  $200 
on  account  of  a  legacy  of  $1,500,  payable  to  the  infant  with 
accrued  interest  when  she  attains  majority.  It  was  shewn 
tLat  the  executor  and  offical  guardian  approved  of  the  ad- 
vance, and  that  the  infant  needed  the  money  to  pursue  her 
studies  in  elocution. 

F.  W.  Harcourt  appeared  for  all  parties. 

Meredith,  C.J. — I  make  the  order  in  this  case  on  the 
authority  of  Re  Wilson,  14  P.  E.  261,  and  I  refer  also  to  i?(J 
Ccntts,  15  P.  E.  162.  The  order  must  disclose  on  its  face 
the  consent  of  the  executor,  and  that  he  admits  that  he  has 
sufficient  funds  in  his  hands  to  meet  the  legacy  when  pay- 
able. 

McCarthy,  Osier,  Hoskin,  &  Creelman,  Toronto,  solicitor.^. 


'  January  7th,  1902. 

Divisional  Court. 

HISLOP  V.  JOSS. 

Appeal— Setting  dottn— Christmas  Vacation— Time  of— Rules  790  (1), 

S52  (e). 

The  setting  down  of  an  appeal  to  a  Divisional  Court 

n.w.H.  2. 
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under  Rule  788  (2)  is  not  "  daing  an  act  or  taking  a  proceed- 
ing in  appealing  to  a  Divisional  Court "  within  Rule  352  (e). 
Motion  to  stay  a  taxation  of  costs  as  of  an  abandoned 
motion  under  Rule  790,  or  for  an  order  confirming  iiie  set- 
ting down  of  the  appeal.  The  judgment,  at  the  trial  without 
a  jury,  was  granted  on  13th  November,  1901,  and  de- 
fendant Lyon  served  notice  of  appeal  therefrom  on  25th 
November.  The  plaintiff  served  notice*  of  appeal  on  the  16th 
December,  and  set  his  appeal  down  on  20th  December.  On 
24  th  December  the  defendant  Lyon's  appeal  not  having  been 
set  down,  the  plaintiff  obtained  under  the  following  Rule: 
'^790  (1). — Unless  otherwise  ordered,  if  a  party  who 
serves  a  notice  of  motion  does  not  set  the  motion  down,  he 
shall  be  deemed  to  have  abandoned  the  same,  and  the  op- 
posite party  shall  thereupon  be  entitled  without  an  order  to 
the  costs  of  the  miction'' —  an  appointment  for  26th  December 
to  tax  the  costs.  On  the  26th  December  the  appeal  of  de- 
fendant Lyon  was  set  down,  and  on  the  same  day  MacMahon, 
J.,  made  an  order,  with  costs  to  plaintiff  in  any  event,  stay- 
ing the  taxation  until  the  first  sittings  of  a  Divisional  Court 
to  enable  defendant  Lyon  to  apply  to  it  for  relief,  and 
accordingly  this  motion  was  made  on  7th  January,  before  a 
Divisional  Court,  Meredith,  C.J.,  and  Britton,  J. 

A.  Mills,  for  defendant  Lyon. 

T.  Hislop,  for  plaintiff. 

The  judgment  of  the  Court  was  delivered  at  the  close  of 
the  argument. 

Meredith,  C.J. — The  practice  has  been  for  a  long  time 
to  set  down  appeals  in  Christmas  vacation,  and  as  the  matter 
is  not  res  Integra,  it  is  better  not  to  disturb  a  practice  that  is 
well  settled.     Costs  throughout  should  be  in  the  action. 

Britton,  J. — I  concur. 

T.  Hislop,  Toronto,  solicitor  for  plaintiff. 
Mills,  Raney,  Anderson,  &  Hales,  Toronto,  solicitors  for 
defendant  Lyon. 


January  2nd,  1902. 
Divisional  Court. 

TRUSTEES  OF  CARLETON  PLACE  METHODIST 

CHURCH  V.  KEYES. 

Afethodist  Church— Trustees  of.  Rave  no  Right  to  Allot  Pews  unless 
for  a  Money  Consideration  or  Rent — But  map  Punish  und^r 
Criminal  Code  any  person  disturUng  the  sermce  in  the  Church 
—ift  Vict.  ch.  88  (OJ,  schedule  B.—^  Vict,  ch.  106  (D.),  schedule 
B.—8ec.  775,  Crim.  Code. 

Appeal  by  defendant  from  judgment  of  County  Court  of 
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I^nark  in  favour  of  plaintiff  in  action  in  that  Court  for  a 
declaration  of  the  right  of  the  plaintiff  Young  to  the  enjoy- 
ment of  pew  number  64  in  the  Carleton  Place  Methodist 
Church,  and  for  an  order  restraining  defendant  from  inter- 
fering with  the  plaintiff ^8  control  and  enjojnnent  of  the  said 
pew,  and  for  damages  against  defendant. 

J.  J.  Maclaren,  K.C.,  for  defendant. 

J.  A.  Allan,  Perth,  for  plaintiffs. 

The  judgment  of  the  Court  was  delivered  by  Street,  J. — 
The  church  is  vested  in  the  trustees,  plaintiffs,  by  47  Vict, 
cb.  88  (0.)  and  47  Vict.  ch.  106  (D.)  upon  the  trusts  set 
forth  in  schedule  B.  to  each  Act,  and  under  paragraphs  2 
and  7  of  the  schedule,  the  trustees  have  no  power  to  do 
as  they  have  done  here,  viz.,  allot  pews  or  seats  to  particular 
members,  unless  they  rent  to  them  for  a  money  considera- 
.  tion,  and  not  having  done  so  all  the  seats  are  free,  subject  to 
regulation  during  service  as  to  seatng,  and  to  prevent  dis- 
order and  overcrowding:  Asher  v.  Calcroft,  18  Q.  B.  D.  607: 
and  any  person  wilfully  disturbing  the  service  in  the  church 
may  be  punished  under  sec.  173  of  the  Crim.  Code.    In  this 
ease  both  the  plaintiff  Young  and  defendant  claim  exclusive 
rights  to  the  pew.     The  squabble  is  not  a  creditable  one  to 
either  of  them,  but  it  seem  to  have  been  aggravated  by  the 
uncompromising    position    taken    by    defendant.     Though 
there   is    a   general   power   in   the   officers    of   any    place 
of  public  worship  to  distribute  the  members  of  the  congre- 
gation in  a  particular  manner  at  any  particular  service  for 
the  purpose  of  preventing  disorder  during  service :  Asher  v. 
Calcroft,  supra;  Reynolds  v.  Monkton,  2  Moq.  &  R.  384:  that 
is  not  the  right  claimed  here.     The  action  must  be  dismissed 
without  costs,  and  the  appeal  allowed  with  costs. 

J.  A.  Allan,  Perth,  solicitor  for  plaintiffs. 

Lavell,  Farrell,  &  Lavell,    Smith's    Falls,    solicitors  for 
defendant. 


Falconbridge,  C.J.  January  2nd,  1902. 

Trial. 
THORNDYKE  v.  THORNDYKE. 

Gift — Parent   and   Child — Bounty  not   Bargain — Undue  Influence — 

Mental  Competence, 

Action  by  Joseph  Thorndyke,  the  executor  and  son  of 
Elizabeth  Thorndyke,  deceased,  to  have  a  discharge  of  mort- 
gage executed  by  her  in  favour  of  her  son  William,  the  de- 
fendant, set  aside  and  its  registration  vacated,  and  for  a 
declaration  that  the  mortgage  securing  $2,400  is  still  in  full 
force,  and  for  its  payment. 
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G.  H.  Watson,  K.C.,  and  R.  Ruddy,  Miilbrook,  for 
plaintiff. 

A.  B.  Aylesworth,  K.C.,  and  J.  J.  Maclennan,  fo^  de- 
fendant. 

Falconbridge,  C.J. — The  features  of  this  ease  distin- 
guish it  from  my  decision  in  the  case  of  Fisher  v.  Fisher, 
noted  in  the  Globe  and  Mail  and  Empire  newspapers  of  Feb- 
ruary 19th,  1901,  and  cases  therein  cited.  Here  there  was  no 
sign  of  coercion,  and  Mr.  White,  who  had  performed  some 
casual  legal  services  for  deceased,  though  hardly  to  be  called 
her  solicitor,  testified,  as  did  also  Miss  Good,  that  Mrs.  Thorn- 
dyke  gave  her  instructions  clearly,  and  knew  what  she  was 
doing,  and  refused  to  take  a  bond  from  the  defendant  for  her 
maintenance,  saying  that  she  could  trust  William.  The  de- 
ceased had,  in  1897,  remitted  the  interest  then  due,  and  there 
is  abundant  evidence  that  for  years  she  had  intended  to  give 
this  mortgage  to  William.  The  transaction  is  to  be  looked- 
upon  as  bounty  and  not  bargain,  and  is  one  that  deserves  to 
be  upheld.     I  dismiss  the  action,  but  without  costs. 

R.  Ruddy,  Miilbrook,  solicitor  for  plaintiff. 

Robertson  &  Maclennan,  Toronto,  solicitors  for  defend- 
ant. 


LouNT,  J.  January  3nd,  1902. 

Chambers. 

CHEVALIER  v.  ROSS. 

Amendment — Pleading — Diligenee  in  Moving — Rule  312. 

Appeal  by  plaintiff  from  order  of  local  Master  at  Corn- 
wall refusing  leave  to  plaintiff  to  amend  the  statement  of 
claim  by  increasing  the  amount  claimed  for  extras  in  para- 
graph 3  by  $79.33,  making  $199.90,  instead  of  $120.57,  and 
to  amend  the  reply  by  inserting  the  words  "does  not"  before 
the  word  *^ accepts,"  and  striking  out  the  "s"  from  that 
word. 

J.  H.  Moss,  for  the  plaintiff. 

T.  F.  Hellmuth,  for  defendants. 

LouNT,  J. — The  plaintiff  clearly  made  a  mistake  in  not 
claiming  the  larger  amount,  and  has  used  reasonable  dili- 
gence in  moving  to  amend  after  discovering  his  error,  nor 
will  defendant  be  injured  by  allowing  the  amendment.  This 
is  a  case  to  which  Rule  312  applies  with  full  force:  see 
Cropper  v.  Smith,  26  CL.  D.  at  p.  710;  Williams  v.  Leonard, 
K)  P.  R.  544,  17  P.  R.  73;  Emery  v.  Webster,  9  Ex.  242. 

I  allow  the  appeal,  but  without  interfering  with  the  dis- 
position of  costs  bv  the  Master,  and  ^ive  leave  to  plaintiff  to 
amend  as  he  may  be  advised.     The  defendant  may  withdraw 
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the  money  paid  into  Court,  and  may  also  plead  as  advised, 
and  plaintiff  may  then  reply.  Costs  of  appeal  to  be  in  tlie 
action. 

Gogo  &  Stiles,  Cornwall,  solicitors  for  plaintiff. 

Leitch,  Pringle,  &  Cameron,  Cornwall,  solicitors  for  de- 
fendant. 


January  Srd,  1902. 

Divisional  Court. 

JONES  V.  BISSONETTE. 

Writ  of  Summons — Order  for  Leave  to  Issue  for  Service  out  of  Juris- 
diction— Will  he  Granted  in  a  Proper  Case  and  will  Fix  Time 
for  Appearance— Rul^s  120, 128, 162  (g),  164— Separate  Causes  of 
Action — Joinder  of. 

Motion  by  plaintiff  for  order  permitting  issue  of  a  writ  of 
summons  for  service  out  of  the  jurisdiction.  The  plaintiff 
tarries  on  business  in  Toronto,  manufacturing  a  preparation 
for  bronchial  affections,  called  Carbo-Crea,  and  sells  a  vapor- 
izer. He  was  arrested  in  Toronto  bv  defendant  Bissonett« 
on  a  warrant  issued  in  Montreal  on  the  information  of  de- 
fendant Benedict,  charging  him  with  forging  a  testimonial 
respecting  Carbo-Crea,  hand-cuffed  in  spite  of  his  protest, 
and  taken  to  Montreal,  where  he  was  subsequently  tried  be- 
fore a  jury  and  acquitted.  The  defendant  Bissonette  is  High 
Constable  of  Montreal.  The  defendant  Benedict  is  the 
manager  of  the  firm  of  Leeming,  Miles,  &  Co.,  who  are  agents 
for  a  Vapo-Cresoline  Co.  The  defendant  Gibbons  is  the 
agent  in  Ontario  of  Leeming,  Miles,  &  Co.  The  action  is  for 
malicious  prosecution  and  false  arrest,  and  plaintiff  charges 
conspiracy  by  the  defendants  Benedict,  Miles,  and  Gibbons 
to  prevent  his  manufacturing  his  preparation,  resulting  in 
the  laying  of  the  information,  the  arrest,  the  hand-cntling, 
and  trial  in  Montreaal.  The  Master  in  Chambers  referred 
the  motion  to  a  Judge  in  Chambers,  and  upon  its  coming 
before  Boyd,  C,  he  referred  it,  on  account  of  his  decision  in 
Oligny  V.  Beauchemin,  16  P.  E.  508,  to  a  Divisional  Court. 

W.  B.  Hidden,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Street  and  Britton,  JJ.) 
was  reserved,  and  subsequently  delivered  by  Street,  J. — 
The  proper  practice  under  the  Rules  as  they  now 
stand  is  to  obtain  an  order  fixing  the  time  for 
appearance  in  a  writ  proposed  to  be  issued,  and  allow- 
ing it  to  be  served  outside  the  jurisdiction  before  the  writ 
is  issued.  Reasoning  from  the  terms  of  Rules  120,  128,  and 
164,  it  is  evident  that  before  the  writ  referred  to  can  be 
issued  it  is  necessary  to  obtain  an  order  limiting  the  time 
for  appearance,  which  order  must  also  give  leave  to  serve  the 
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writ  out  of  the  jurisdiction.  Upon  the  merits  disclosed  the 
other  defendants  are  not  responsible,  for  the  only  act  com- 
plained of  against  Bissonette  was  in  executing  the  warrant  of 
arrest,  viz.,  hand-cuffing:  Hamilton  v.  Massie,  18  0.  R.  585. 
The  plaintiff  sets  up  two  separate  causes  of  action,  and  he 
cannot  join  them  in  one  action:  Gower  v.  Couldridge,  [1898] 
1  Q.  B.  348;  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494; 
Mooney  v.  Joyce  and  Faulds  v.  Faulds,  17  P.  R.  244  and  480. 
But  the  plaintiff  is  entitled  to  an  order  as  to  the  defendants 
Benedict  and  Miles,  joining  with  them  defendant  Gibbons, 
who  is  within  the  jurisdiction,  and  who  is  charged  as  one  of 
the  persons  who  caused  the  laying  of  the  information,  and 
he  is  a  proper  party  to  the  action,  and  that  justifies  an  order 
for  the  issue  of  a  writ  and  its  service  out  of  the  jurisdiction 
under  Rule  162  (g):  Croft  v.  King,  [1893]  1  Q. 'B.  419.  If 
plaintiff  fails  in  the  action  as  to  Gibbons,  then  his  only  justi- 
fication for  having  brought  it  will  be  shown  to  have  had  no 
existence,  and  the  order  to  be  issued  should  contain  a  condi- 
tion that  in  case  the  action  be  dismissed  as  to  Gibbons  the 
plaintiff  will  consent  to  its  dismissal  as  against  the  other 
two  defendants. 

Beatty,  Blackstock,  Xesbitt,  Chadwiek,  and  Riddell,  solici- 
tors for  the  plaintiff. 

Master  in  Chambers. 

Meredith,  C.J.  January  3rd,  1902. 

Chambers. 

TAWSE  V.  SEGUIN. 
Particulars — Further   Particulars — Interpleader   Issue. 

Appeal  by  defendants  from  order*  of  Master  in  Chambers 
requirmg  them  to  furnish  to  plaintiff  particulars  which  were 
directed  to  be  furnished  by  two  previous  orders. 

The  particulars  ordered  were  in  relation  to  the  amounts 
alleged  by  the  defendants  to  have  been  advanced  to  the 
deceased. 

R.  C.  Ckite,  K.C.,  for  defendants. 

Gideon  Grant,  for  plaintiff. 

Meredith,  C.J. — Held,  that  the  particulars  furnished 
prior  lo  the  order  appealed  against  were  not  such  particu- 
lars as  the  defendants  by  the  two  previous  orders,  or  by 
either  of  them,  had  been  required  to  furnish,  and  therefore 
the  order  was  right,  but  it  should  be  varied  so  as  to  point 
out  more  exactly  what  it  is  that  the  defendants  have  not 
done  which  they  ought  to  have  done.  Costs  to  plaintiff  in 
any  event. 

Dods  &  Grant,  Toronto,  solicitors  for  plaintiff. 

Clute,  Macdonald,  Macliitosh,  &  Hay,  Toronto,  solicitors 
for  defendants. 
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Britton,  J.  January  3rd,  1902. 

Trial. 

BLANQUIST  v.  HOGAN. 

Master  and  Servant — Neffligence — Voluntarily  Continuitig  in  Danger- 
ous Employment, 

Action  tried  at  Port  Arthur,  brought  to  recover  damages 
for  negligence. 

F.  H.  Keefer,  Port  Arthur,  for  plaintiff. 
N.  W.  Rowell,  for  defendant. 
The  facts  appear  in  the  judgment. 

Britton,  J. — The  plaintiff  is  a  miner  employed  by 
defendants,  and  was  injured  by  the  premature  explosion  of 
dynamite  placed  in  a  hole  drilled  by  plaintiff.  It  was 
alleged  that  defendant  was  (1)  personally  negligent  in  not 
thawing  the  dynamite,  and  (2)  that  he  caused  drills  to  be 
made  smaller  than  those  heretofore  in  use  and  too  email  for 
the  cartridges  being  used.  The  plaintiff  had  lost  to  a  great 
extent  the  use  of  his  left  arm  and  hand.  A  nonsuit  was 
refused  at  the  close  of  the  plaintiflf^s  case.  The  jury  found 
in  answer  to  eight  questions  submitted  that  defendant  under- 
took to  thaw  the  dynamite,  that  he  was  negligent  in  not 
knowing  the  exact  size  of  the  dynamite  provided,  that  plain- 
tiff knew  the  dynamite  was  partly  frozen  and  dangerous,  and 
he  knew  the  dangerous  character  of  the  work,  and  volun- 
tarily undertook  it,  but  could  not  by  the  exercise  of  reason- 
able care  have  avoided  the  accident,  and  in  answer  to  the 
fifth  question  that  the  smaller  drills  as  used  were  sufficient 
for  the  use  of  one  inch  sticks  of  dynamite. 

I  do  not  think  that  there  was  any  evidence  of  negligence 
of  defendant  to  go  to  the  ju^s^  The  plaintiff  knew  his  dan- 
ger, had  the  means  of  avoiding  it,  but  voluntarily  continued: 
Woodley  v.  Metropolitan  D.  R.  W.  Co.,  2  Ex.  D.  384;  Thrus- 
irel  V.  Handyside,  20  Q.  B.  D,  359.  The  second  branch  of 
the  case  is  disposed  of  by  the  answer  to  the  fifth  question. 
There  is  no  evidence  of  use  of  any  other  than  one  inch  sticks, 
and  the  drills  used  were  one  and  five-sixteenth  inch  bit.  I 
dismiss  the  arction,  but  do  not  give  costs  because  the  plain- 
tiff did  not  ask  for  them. 

Prank  H.  Keefer,  Port  Arthur,  solicitor  for  plaintiff. 

W.  F.  Langworthy,  Port  Arthur,  solicitor  for  defendant. 


January  6th,  1902. 

Divisional  Court. 

RE  GEDDES  AND  COCHRANE. 

Landlord  and  Tenant— Renewal  of  Lease — Covenant— Construct  ion  of 

— Increased  Rent — Average  for  Renewal  Term. 

Motion  by  the  landlord  for  the  opinion  of  the  Court  upon 
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a  special  case  stated  under  the  Arbitration  Act,  K.  S.  0.  ch. 
62,  sec.  9,  as  to  the  construction  of  a  renewal  clause  in  a 
lease  for  21  years  from  January  1st,  1880,  at  a  rent  of  $106 
for  first  year,  $130  for  the  next  four  years,  $145  for  next 
five  years,  and  $178  for  next  11  years.  The  renewal  was  to 
be  at  an  increased  rent  to  be  settled  by  arbitration,  "  payable 
in  like  manner  and  under  and  subject  to  the  like  covenants, 
provisions,  and  agreements  as  are  contained  in  these  pres- 
ents/^ 

H.  D.  Gamble,  for  the  landlord. 

John  MacGregor,  for  tenant. 

The  Court  held  that  the  arbitrators  are  bound  to  award 

The  Court  (Falconbridge,  C.J.,  Street  and  Britton, 
J  J.)  held,  approving  In  re  Geddes  and  Garde,  32  0.  R.  262> 
that  the  arbitrators  are  bound  to  award  an  increased 
rent,  which  may  be  a  nominal  increase,  if  they  think 
proper,  but  it  must  be  based  not  on  the  amount  of  rent 
for  the  last  eleven  years,  but  on  the  rent  reserved  for  the 
whole  term.  That  the  arbitrators  might  make  the  increase 
either  upon  each  year's  rent  or  upon  the  average  of  the  whole 
21  years,  but  so  that  in  the  result  the  average  annual  rent 
is  greater  for  the  future  term  than  for  the  past.  No  order 
as  to  the  costs  was  made  because  upon  the  case  submitted 
the  Court  had  nothing  to  do  with  costs. 

C.  &  H.  D.  Gamble,  Toronto,  solicitors  for  landlord. 

John  MacGregor,  Toronto,  solicitor  for  tenant. 


Falconbridge,  C.J.  January  6th,  1902. 

Trial. 
BOWERMAN  v.  TOWN  OF  AMHERSTBURG. 

Municipal  Corporation — Power  to  Permit  Laying  of  Gas  Pipes  under 
Streets — Private  as  well  as  Public  Purpose  of  their  Use  does 
not  Affect— By-Law— Valid  if  Signed  by  Presiding  Officer 
Appointed  by  the  Council  in  Absence  of  Mayor,  under  R.  S,  0. 
ch.  223,  sec.  272— R.  S.  0.  ch.  223,  sec.  566  (3)  a^  amended  by 
62  Vict.  (0.)  ch.  23,  article  (a  8)— I  Edw.  VII.  ch.  26,  sec.  2//. 

Action  tried  at  Sandwich,  brought  by  plaintiff  on  behalf 
of  himself  and  other  ratepayers,  and  the  Attorney-G-eneral 
for  Ontario,  to  have  declared  invalid  a  resolution  of  the 
council  of  the  corporation,  subsequently  confirmed  by 
by-law,  allowing  defendant  Fraser  to  lay  metal  pipes  under 
the  surface  of  certain  streets  for  the  purpose  of  conveying 
acetylene  gas  to  his  neighbours,  to  restrain  defendants  from 
laying  the  pipes,  and  for  a  mandamus  to  defendant  Fraser 
to  restore  the  streets  to  their  former  state  of  repair. 
A.  H.  Clarke,  Windsor,  for  plaintiff. 
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D.  R.  Davis,  Amherstburg,  and  F.  H.  A.  Davis,  Amherst- 
burg,  for  corporation. 

J.  H.  Rodd,  Windsor,  for  defendant  Fjaser. 

Falconbridge,  C.J. — The  council  had  power  under  the 
Municipal  Act,  sec.  566  (3),  as  amended  by  62  Vict.  (0.)  sec. 
23,  article  (a8),  to  authorize  defendant  Fraser  to  lay  the 
pipes,  notwithstanding  1  Edw.  VII.  ch.  26,  sec.  24.  The 
defendant  Fraser  is  not  supplying  light  for  his  own  purposes 
only,  but  for  municipal  and  public  purposes  of  the  munici- 
pality, and  the  public  see  fit  to  avail  themselves,  so  far  as 
the  streets  in  question  are  concerned.  The  by-law  passed 
pending  the  action  and  confirming  the  resolution  is  valid, 
though  not  signed  by  the  mayor:  R.  S.  0.  ch.  223,  sec.  272: 
but  the  presiding  officer,  who  had  power  to  sign.  Action  dis- 
missed without  costs  between  plaintiff  and  defendants  or 
between  defendants. 

Franklin  A.  Hough,  Amherstburg,  solicitor  for  plaintiff. 

Davis  &  Davis,  Amherstburg,  solicitors  for  defendants 
corporation  of  Amherstburg. 

Henry  Clay,  Amherstburg,  solicitor  for  defendant  Fraser. 


Falconbridge,  C.J.  January  7th,  1902. 

Trial. 
FITZGERALD  v.  FITZGERALD. 

Dotcer— Equity  of  Redemption— Fraudulent  Conveyance  Iry  Husband 

to  Defeat,  Valid, 

J.  W.  F.  seized, in  fee  of  certain  land  mortgaged  it.  After- 
wards the  plaintiff  married  him^,  he  promising,  as  an  induce- 
ment to  marriage,  to  leave  her  the  land.  Subsequently  he 
conveyed  the  land,  subject  to  the  mortgage,  to  a  son  by  his 
first  wife,  and  died.  The  son  was  aware  of  his  father's 
promise  to  plaintiff,  and    the    intent    to    defeat  her  claim. 

Held  nevertheless,  that  the  plaintiff  was  not  entitled  to 
dower. 

Finlay  v.  Chirney,  20  Q.  B.  D.  at  p.  498,  Be  Luck- 
hard  t,  29  0.  R.  Ill,  referred  to. 

A.  B.  Aylesworth,  K.C.,  and  J.  AV.  Bennet,  Peterborough, 
for  plaintiff. 

G.  H.  Watson,  K.C.,  and  E.  B.  Edwards,  K.C.,  for 
defendant. 

Action  to  have  the  above  mentioned  conveyance  set  aside 
was  tried  at  Peterborough  and  dismissed  without  costs. 
Roger  &  Bennet,  Peterborough,  solicitors  for  plaintiff. 
E.  B.  Edwards,  Peterborough,  solicitor  for  defendant. 
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LouNT,  J.  January  7th,  190$. 

Weekly  Court. 

TOWNSHIP  OF  (GLOUCESTER  v.  CANADA  ATLANTIC 

R.  W.  CO. 

Hightoau — Mttde  by  Crmim  Purveyor  becomes  Road  within  both  Muni- 
cipal and  Dominion  Railway  Act  —  By-law  not  Necessary  to 
Enable  Municipality  to  Exercise  its  Jurisdiction  over — Direc- 
tion to  their  Overseer  Sufficient— Right  of  Railway  to  Cross 
Highway  and  Put  Fence  Across  under  sec.  90  (g)  of  Railway 
Act  (D.)  is  Governed  by  sees,  18S  and  194;  and  in  Crossing  must 
not  Obstruct — Railway  Committee  has  no  Power  to  Deal  with 
this  Case,  and  the  Court  has — Fenelon  Falls  v.  Victoria  if.  W. 
Co,,  29  Or,  J,,  and  City  of  Toronto  v.  Lorsch,  2^  0.  R,  227, 
followed. 

Special  case  heard  at  Ottawa.  Action  for  an  injunction 
to  restrain  defendants  from  obstructing  the  highway  between 
the  5th  and  6th  concessions  of  the  township  of  Glou- 
cester, with  fences,  on  either  side  of  the  tracks  of  defendants 
where  they  cross  the  highway,  and  for  a  mandatory  order 
compelling  the  removal  of  the  fences. 

6.  F.  Henderson,  Ottawa,  for  plaintiffs. 

F.  H.  Chryslei^  K.C.,  and  C.  J.  R.  Bethune,  Ottawa,  for 
defendants. 

It  was  contended  for  defendants  (1)  that  the  highway  in 
question,  being  a  highway  in  law  and  not  in  fact — that  is, 
an  open  public  road  used  and  travelled  upon  by  the  public — 
it  is  not  a  highway  within  the  meaning  of  the  Railway  Act, 
51  Vict.  ch.  29  (D.)  (2)  that,  as  the  road  allowance  where 
the  fences  cross,  and  for  a  mile  on  either  side  along  the  road 
allowance,  has  not  been  cleared  and  opened  up  for  public 
travel  and  has  not  been  used  for  a  public  road,  it  is  neces- 
sary that  the  municipality  should  first  pass  a  by-law  opening 
it  before  the  municipality  can  exercise  any  jurisdiction  over 
it;  (3)  that  under  sec.  90  (g)  of  the  Railway  Act  they  had  the 
right  to  construct  their  tracks  and  build  their  fences 
across  the  highway  ;  (4)  that  the  only  tribunal  having 
jurisdiction  to  deal  with  the  questions  in  dispute  is  the 
Railw^ay  Committee  of  the  Privy  Council. 

LouNT,  J.,  held  as  to  contention  (1),  that  the  allowance 
for  the  road  in  question  having  been  made  by  a  Crown  sur- 
veyor, it  is  a  higWay  within  the  meaning  of  sec.  599  of  the 
Municipal  Act,  and  also  within  the  meaning  of  the  Railway 
Act;  as  to  (2)  that  a  by-law  is  not  necessary;  the  council  may 
direct  the  overseer  or  pathmaster  to  open  the  road,  and  such 
direction  would  be  sufficient;  as  to  (3)  that  this  right  is  sub- 
ject to  sec.  183,  which  provides  against  any  obstruction  to 
the  highway,  and  sec.  194,  which  provides  for  fences  and 
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cattle-guards  being  erected  and  maintained ;  therefore  defend- 
ants have  no  right  to  maintain  fences  which  obstruct  the 
highway;  as  to  (4)  that  the  question  in  dispute  is  not  as  to 
the  construction  of  the  railway  along  and  across  the  high- 
way within  the  meaning  of  sec.  11  (h)  of  the  Kailway  Act; 
the  railway  committee  have  no  jurisdiction,  and  this  Court 
had  jurisdiction:  Fenelon  Falls  v.  Victoria  R.  W.  Co.,  29  Gr. 
4;  City  of  Toronto  v.  Lorsch,  24  0.  R.  227. 

Judgment  for  the  plaintiffs  for  the  relief  asked  with  costs. 

MacCraken,  Henderson,  &  McDougall,  Ottawa,  solicitors 
for  plaintiffs. 

Chrysler  &  Bethune,  solicitors  for  defendants. 


Robertson,  J.  January  7th,  1902. 

Trial. 

McDERMOTT  v.  HICKLIXG. 

Mistake — Uouvy  Cicrpaid  on  Mortgage — Ignorance  of  Facta — Executor 

— Costs  against,  if  Estate  Insufficient. 

Marriott  v.  Hampton,  2  Smith's  Leading  Cases,  10th  ed. 
431,  followed. 

Action  tried  at  Barrie,  brought  to  recover  money  overpaid 
on  a  mortgage  and  interest  thereon  since  23rd  Februarv, 
1901.  j 

H.  H.  Strathy,  K.C.,  and  C.  W.  Plaxton,  Barrio,  for 
plaintiff. 

W.  A.  Boys,  Barrie,  for  defendant  G.  W.  L.  Hicking. 

H.  D.  Stewart,  Barrie,  for  both  defendants  as  trustee.^. 

Robertson,  J.,  after  a  lengthy  review  of  all  the  facts: — 
The  case  is  within  the  third  proposition  which  is  deduced 
from  the  law  as  it  now  stands,  and  put  in  the  notes  to  Mar- 
riott V.  Hampton,  2  Smith's  Leading  Cases,  10th  ed.,  p. 
431,  that  money  paid  in  ignorance  of  the  facts  is  recoverable, 
notwithstanding  laches,  providing  that  the  party  paying  it 
has  not  waived  all  inquiry.  Laches,  in  the  sense  of  a  mere 
omission  to  take  advantage  of  means  of  knowledge  within 
the  reach  of  the  person  paying  the  money,  is  not  sutHcient  to 
disentitle  him  to  recover  it  back.  Judgment  for  plaintiff 
for  $306.88  and  interest  from  23rd  February,  1901,  against 
defendants  as  executors,  who  may  have  a  reference  if  they 
desire.  Costs  of  action  and  reference  to  plaintiff.  If  not 
sufficient  estate  in  defendants^  hands,  costs  on  High  Court 
scale  to  be  paid  de  bonis  propriis,  but  to  be  limited  to  such 
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as  would  be  recoverable  had  plaintiff  commenced  the  action 
originally  against  both  defendants,  and  charged  them  as  sur- 
viving executors.  If  defendant  G.  W.  L.  Hickling  set 
up  new  matter  after  order  allowing  plaintiif  to  amend  by 
adding  C.  M.  Hickling,  the  defendant  G.  L.  Hickling  should 
be  allowed  the  costs  of  the  original  statement  of  defence. 

C.  W.  Plaxton,  Barrie,  solicitor  for  plaintiff. 

McCarthy,    Boys,    &    Murchison,    Barrie,    solicitors    for 
defendant  G.  W.  L.  Hickling. 

Stewart  &  Stewart,  Barrie,  solicitors  for  defendants  as 
trustees. 


Robertson,  J.  January  7th,  1902. 

Trial. 
ONTARIO  BANK  v.  POOLE. 

Promissory  Note — Want  of  Consideration — Eftect  of — Bank — R4iceipt 
of  Note  for  Specific  Purpose — Notice — Effect  of — **  Holder  in 
due  Course  "  —  "  Negotiate  "  —  BilU  of  Exchange  Act,  £890, 
sec,  £9, 

Watson  V.  Russell,  3  B.  &  S.  24,  distinguished;  Lewis  v. 
Clay,  67  L.  J.  N.  S.  at  p.  227,  approved. 

Action  to  recover  amount  of  a  promissory  note  made  by 
defendant  in  favour  of  plaintiffs  for  $1,500,  dated  30th 
March,  1901,  and  payable  three  months  after  date.  The  de- 
fendant alleged  that  the  note  in  question  was  made  by  him  as 
an  individual  shareholder  in  the  Consolidated  Pulp  and  Paper 
Co.  for  the  purpose  of  obtaining  fr.om  plaintiffs  an  advance 
of  money  for  the  company,  of  which  the  plaintiffs  were  aware, 
and  received  it  from  one  Edwards  with  that  notice,  but  have 
never  made  the  advance.  On  3rd  May,  1901,  defendant  wrote 
plaintiffs  demanding  back  the  note,  having  learned  for  the 
first  time  that  it  was  held  and  used  for  other  purposes  by 
them. 

J.  n.  Moss  and  C.  A.  Moss,  for  plaintiffs. 

E.  D.  Armour,  K.C.,  and  F.  E.  Hodgins,  for  defendant. 

Robertson,  J.: — Watson  v.  Russell,  3  B.  &  S.  34.  is  dis- 
tinguishable because  here  no  consideration  was  given  by  plain- 
tiffs, who  refused  to  discount  for  the  benefit  of  the  company 
in  the  manner  and  for  the  purpose  for  which  defendant  had 
signed  it.  No  property  in  the  note  passed,,  and  plaintiffs 
could  not  apply  it  as  collateral  to  an  advance  long  before 
made,  for  which  the  maker  was  in  no  way  liable.  The  plain- 
tiffs are,  therefore,  not  holders  for  value,  and  it  is  not  neces- 
sary to  show  notice.  The  note  was  never  negotiated,  and 
the  bank,  moreover,  is  not  "a  holder  in  due  course,"  in  the 
sense  required  by  sec.  29  of  Bills  of  Exchange  Act,  1890: 
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Lewis  V.  Clay,  67  L.  J.  IS.  S.  at  p.  227,  per  Lord  Russell. 
On  the  whole  case  1  do  not  think  is  necessary  to  decide 
whether  the  plaintiffs  were  put  on  inquiry  as  to  the  condi- 
tion on  which  the  note  was  handed  over,  as  the  case  turns 
on  the  point  that  there  was  no  value  given,  or,  in  other  words, 
that  the  plaintiffs  hold  it  without  consideration  and  for  a 
purpose  other  than  defendant  intended  when  he  signed  it. 
Action  is  dismissed  with  costs. 

Barwick,  Aylesworth,  Wright,  &  Moss,  Toronto,  solici- 
tors for  plaintiffs. 

McMurrich,  Hodgins,  &  McMurrich,  Toronto,  solicitors* 
for  defendant. 


January  7th,  1902. 
Divisional  Court. 
GIRARDOT  V.  CURRY. . 
Deed — Reformation  of — Mistake, 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Essex  in  ♦action  to  reform  or  rescind  an  assignment  of  cer- 
tain moneys,  under  the  following  circumstances: — Prior  to 
]^ovember,  1900,  plaintiff  owned  certain  land  and  had  made 
an  agreement  with  McKee,  allowing  him  to  remove  gravel 
on  payment  of  $1,500  upon  certain  terms.  Plaintiff  sold  the 
land  in  November,  1900,  to  one  B.,  who  resold  to  defend- 
ants, to  whom  plaintiff  conveyed.  Plaintiff,  also,  assigned, 
as  they  supposed,  at  defendants'  request,  the  money  to 
become  due  to  plaintiff  by  McKee  under  his  agreement.  By 
mistake,  howevet,  plaintiff  alleged,  the  assignment  included 
principal  money,  $109,  and  interest,  $58.42,  accrued  due. 

F.  A.  Anglin,  for  appellant. 

R.  F.  Sutherland,  K.C.,  for  defendants. 

Judgment  of  the  Court  (Falconbridge,  C.J.,  Street 
and  Britton,  JJ.)  was  delivered  by  Street,  J.,  dismissing 
the  appeal,  and  holding  that,  as  it  was  shewn  in  evidence  that 
the  defendants  purchased  on  the  faith  of  their  vendor's  state- 
ment that  $1,195  was  due  under  the  contract  with  McKee, 
defendants  were  entitled  to  that  sum,  but  that  certain  sums 
amounting  to  $62  were  due  from  McKee  in  addition  to  the 
$1,195,  and  therefore  the  plaintiff  was  entitled  to  it,  and 
the  appeal  should  be  dismissed  with  costs,  but  the  order 
should  contain  a  declaration  that  defendants  must  account 
and  pay  over  to  plaintiff,  out  of  the  first  moneys  they  col- 
lect from  McKee,  the  sum  of  $62,  with  interest  from  Novem- 
ber 9th,  1901. 

Murphv,  Sale,  &  O'Connor, 'Windsor,  solicitors  for  plain- 
tiff. 

Clearv  &  Sutherland,  Windsor,  solicitors  for  defendants. 
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January  Sth,  1902. 

Divisional  Court. 
LEISHMAN  V.  GARLAND. 

Appeal — From  County  Court — To  Divisional  Court — R.  8,  O.  ch,  55, 

ftec,  51,  8ub-8ecs.  i,  2,  S,  5. 

After  judgment  for  plaintiff  in  an  action  in  a  County 
Court,  tried  without  a  jury,  a  motion  was  made  in  term  to 
set  aside  the  judgment  and  enter  judgment  for  defendants 
upon  the  claim  and  counterclaim,  or  in  the  alternative  for  a 
new  trial,  or  for  such  further  order  as  might  be  just:  Held, 
plaintiff  was  entitled  to  appeal  to  a  Divisional  Court  from 
an  order  made  on  the  motion  setting  aside  the  judgment  and 
directing  a  new  trial. 

Appeal  by  plaintiff  from  order  of  the  Judge  of  the  County 
Court  of  York  setting  aside  the  judgment  of  the  junior 
Judge  in  favour  of  plaintiff,  and  directing  a  new  trial  of 
action  for  damages  for  wrongful  dismissal,  and  to  recover  a 
balance  of  amount  due  for  commission  on  sales  of  goods  and 
salary  under  the  agreement  between  the  parties,  and  of  the 
counterclaim.  The  motion  to  the  senior  Judge  was  to  enter 
judgment  for  defendants  upon  the  claim  and  counterclaim, 
or  in  the  alternative  for  a  new  trial,  or  for  such  other  order 
as  might  be  just. 

B.  N.  Davis,  for  plaintiff, 

W.  R.  Riddell,  K.C.,  for  defendants,  objected  that  an 
appeal  did  not  lie. 

After  argument  on  the  objection,  the  case  was  heard  on 
the  merits,  and  the  judgment  of  the  Court,  Meredith,  C.J., 
and  Britton,  J.,  which  was  reserved,  was  subsequently 
delivered  by 

Meredith,  C.J. — The  motion  falls  within  R.  S.  0. 
ch.  55,  sec.  51,  sub.-sec.  2.  It  was  to  set  aside  the  judgment 
and  enter  judgment  for  defendants,  and  none  the  less  was 
it  so  because  a  new  trial  was  asked  in  the  alternative,  and  by 
sub-sec.  5  an  appeal  lies  to  the  High  Court.  If  the  Legisla- 
ture had  intended  otherwise,  sub-sec.  4  would  have  been  made 
applicable  to  all  cases  instead  of  to  jury  cases  alone.  It  is 
not  clear  that  sub-sec.  3  applies  to  a  motion  for  a  new  trifid, 
where  the  ground  on  which  the  party  moves  is  that,  upon 
the  whole  ca^e,  it  is  one  in  which  in  its  discretion  the  Court 
should  direct  a  new  trial,  and  that  it  is  not  to  be  taken  to 
be  confined  to  cases  where  the  ground  is  something  ejiisdem 
generis  with  that  mentioned  in  the  sub-section — the  discov- 
ery of  new  evidence.  The  scheme  of  the  section  appears  to 
be  this: — There  is  to  be  an  appeal  at  the  option  of  the 
unsuccessful  party,  both  in  jury  and  non-jury  cases,  either 
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to  a  Divisional  Court,  or  to  the  County  Court,  except  that 
in  jury  cases  if  a  new  trial  is  moved  for,  either  alone  or  com- 
bined with  or  as  an  alternative  for  any  other  relief,  the 
motion  must  be  made  to  the  County  Court,  and  no  further 
appeal  is  given  to  either  party.  A  motion  for  a  new 
trial,  on  the  ground  of  discovery!  of  new  evidence  or  the  like, 
must  be  made,  both  in  jury  and  non-jury  cases,  to  the  County 
Court,  and  no  further  appeal  is  given  to  either  party. 

Where  a  party  having  the  right  to  appeal,  either  to  a 
Divisional  Court,  or  to  the  County  Court,  elects  to  appeal  to 
the  latter  Court,  he  has  no  further  right  of  appeal,  but  the 
opposite  party  has  the  right  to  appeal  to  the  High  Court. 
Sub-sees.  1,  2,  and  5  govern  the  present  case,  and  not  sub- 
sec.  3.  Brown  v.  Carpenter,  27  0.  R.  412,  Irvine  v.  Sparks, 
31  0.  R.  603,  do  not  assist  the  respondent.  The  objection 
therefore  fails.  On  the  merits  .  .  .  the  order  below  is 
reversed  and  the  judgment  restored  with  costs  here  and 
below  to  plaintiff. 

Davis,  Cook,  &  Smith,  Toronto,  solicitors  for  plaintiff. 

R.  C.  LeVesconte,  Toronto,  solicitor  for  defendants. 


Meredith,  C.J.  January  8th,  1902. 

LOUNT,  J. 

Divisional  Court. 
McGUINNESS  v.  McGUINNESS. 

Creditors*  Relief  Act — Different  Creditor^  Executions — Sale  of  Land 
under  Second  Execution  toithin  One  Tear — Costa — Advertise- 
ment is  Seizure,  and  Second  Creditor  Entitled  to  his  Costs, 

Appeal  by  E.  G.  Porter,  first  execution  creditor  of  plain- 
tiff, from  order  of  Judge  of  County  Court  of  Hastings,  set- 
ting aside  the  sheriff's  scheme  for  distribution  of  proceeds 
of  sale  of  land  imder  execution,  and  directing  that  the  costs 
of  the  defendant  in  this  action,  the  second  execution  credi- 
tor, should,  under  R.  S.  0.  ch.  78,  sec.  26,  be  paid  first  out 
of  the  proceeds,  because  the  lands  were  sold  under  the  second 
writ.  Both  writs  being  in  the  sheriff's  hands,  the  second 
execution  creditor,  before  the  expiry  of  a  year,  directed  the 
sheriff  to  sell,  and  he  accordingly  proceeded  to  advertise  the 
lands  for  sale,  and  sold  after  the  year. 

"W.  H.  Wallbridge,  for  appellant. 

H.  L.  Drayton,  for  respondent. 

Judgment  of  the  Court  was  delivered  by  Meredith, 
C.J. — The  advertisement  was  in  law  the  seizure  of  the  lands 
under  the  second  writ,  and  the  sale  was  also  under  it,  and 
there  was  no  seizure  nor  sale  under  the  first  writ.     The  case 
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is  within  the  very  words  of  sec.  26.    Appeal  dismissed  \^'ith 
costs.  . 

E.  G.  Porter,  Belleville,  the  first  execution  creditor  in 
person. 

J.  English,  Xapanee,  solicitor  for  second  execution 
creditor. 


Meredith,  C.J.  January  8th,  1902. 

Chambers. 
WARD  V.  BENSON. 

Parties — In  Same  Interest — A  Solicitor  icill  not  be  Appointed  t<» 
Represent  Defendants,  not  Parties,  as  there  is  not  Authority  to 
do  so  under  Rule  200. 

That  Eule  provides  for  the  authorizing  of  one  or  more 
parties  to  defend  on  behalf  or  for  the  benefit  of  all  parties 
not  already  defendants,  where  there  are  numerous  parties 
having  the  same  interest,  so  as  to  dispense  with  the  necessity 
of  making  them  defendants. 

Bedford  v.  Ellis,  [1901]  A.  C.  at  p.  10,  Wood  v.  McCarthy, 
[1892]  1  Q.  B.  775,  and  Cornell  v.  Smith,  14  P.  R.  275,  at 
p.  277,  referred  to. 

W.  J.  Elliott,  Toronto,  solicitor  for  plaintiff. 

Meredith,  C.J.  January  8th,  1902. 

Trial. 
McNEIL  v.  DAWSON. 

Fraudulent  Conveyance — Mortgage  by  Wife  to  Husband,  in  Effect  a 
Preference,  within  60  Days  of  Creditors*  Action — Presumption 
not  Rebutted — R,  8.  0.  ch.  lift,  sec.  2,  sub.-sec.  3. 

Action  tried  at  St  Catharines,  brought  on  the  23rd  May, 
1901,  by  the  plaintiff  on  behalf  of  herself  and  all  creditors 
of  defendant  Loretta  J.  Dawson  against  her  and  her  hus- 
band, to  set  aside  as  a  fraudulent  preference,  a  mortgage 
dated  10th  April,  1901,  made  by  her  in  favour  of  her  hus- 
band. 

G.  H.  Levy,  Hamilton,  for  plaintiffs. 

J.  E.  Varley,  St.  Catharines,  for  defendant  6.  Dawson. 

G.  F.  Peterson,  St.  Catharines,  for  defendant  Loretta  J. 
Dawson. 

Meredith,  C.J. — When  the  mortgage  was  given,  the  wife 
was  insolvent  to  her  knowledge  and  that  of  her  husband 
.  .  .  there  was  an  indebtedness  by  the  wife  to  her  hus- 
band at  the  time  the  mortgage  was  given,  and  the  mortgage 
has  the  effect  of  giving  him  a  preference,  and  the  intent  to 
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giye  it  is  presumed  against  the  husband :  R.  S.  0.  eh.  147, 
»ec.  2,  sub-sec.  3  .  .  The  evidence  is  not  satisfactory  of  the 
existence  of  an  antecedent  agreement  to  give  the  mortgage, 
and  on  all  the  facts  the  husband  has  failed  to  rebut  the  pre- 
iumption.  Judgment  for  plaintiffs  setting  aside  the  mort- 
gage, with  costs. 

Gibson,  Osborne,  O'Eeilly,  &  Levy,  Hamilton,  solicitors 
for  plaintiffs. 

G.  P.  Peterson,  St.  Catharines,  solicitor  for  defendant 
Loretta  J.  Dawson. 

J.  E.  Varley,  St.  Catharines,  solicitor  for  defendant 
George  Dawson. 

Meredith,  C.J.  January  8th,  1902. 

Trial. 
MUNRO  V.  TORONTO  RAILWAY  CO. 

Infant — Lease   hy — Repudiation — Part ition — A mendment — Fariiea, 

Action  tried  at  Toronto,  brought  to  have  declared  void 
a  lease  by  plaintiff  and  two  others  to  defendants,  for  ten 
years  from  1st  April,  1896,  of  Munro  Park,  east  of  Toronto, 
in  the  township  of  York.  On  10th  August,  1900,  plaintiff 
became  21  years  of  age,  and  at  once  repudiated  the  lease. 
The  property  was  then  fairly  divided  among  the  three 
lessors,  and  plaintiff  brought  this  action,  asking  for  a  con- 
firmation of  the  partition  already  made  or  for  an  order  for 
another  one  and  for  possession  of  his  portion. 

C.  Millar,  for  plaintiff. 

J.  Bicknell,  for  defendants. 

Meredith,  C.J. — The  partition  already  made  is  not 
binding  on  defendants.  They  were  not  parties  to 
it,  and  are  not  bound  by  it,  even  if  fairly  and  equitably 
made,  which,  if  their  interests  under  the  lease  are  to  be 
affected  by  it,  I  think  it  was  not :  Cornish  v.  Gest,  2  Cox  27 ; 
WUlis  V.  Slade,  6  Ve^.  498;  Baring  v.  Nash,  1  V.  &  B.  351 ! 
It  would  not  be  proper  to  allow  plaintiff  to  amend  at  trial 
and,  making  defendants  parties,  proceed.  The  proper  course 
is  to  postpone  the  trial  and  give  plaintiff  leave  to  amend, 
adding  his  co-lessors  as  parties  and  otherwise  as  advised; 
and  to  defendante  to  amend  as  advised. 

All  costs  to  be  disposed  of  by  the  Judge  who  tries  the  case 
on  the  amended  pleadings.  Leave  to  plaintiff,  if  he  does 
not  wish  to  amend  as  indicated,  to  speak  to  the  case. 

Millar^  Ferguson,  &  Hughes,  Toronto,  solicitors  for 
plamiiff. 

J.  Bicknell,  Toronto,  solicitor  for  defendants. 
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Meredith,  C.J.  January  8th,  1902. 

Trial. 
THOMAS  V.  CALDER. 

Fraudulent  Conveyance — Creditor,  Mortgagee  as  well  as  simple  con- 
tract creditor — 13  Eliz.   ch,  5. 

Action  tried  at  Stratford,  brought  by  simple  contract 
creditors  to  set  aside  a  conveyance  of  land  and  bill  of  sale  of 
goods  made  by  defendant  John  Calder  to  his  wife,  defendant 
Catherine  Calder.  ' 

G.  F.  Shepley,  K.C.,  for  plaintiffs. 

J.  Idington,  K.C.,  for  defendants. 

Meredith,  C.J. — Had  the  plaintiffs  been  only  simple 
contract  creditors  they  would  be  entitled  to  succeed,  but  the 
evidence  establishes  that  they  are  secured  creditors,  having 
a  second  mortgage  of  the  land  in  question,  made  before  the 
conveyance,  and  it  is  ample  security  for  their  claims.  The 
result  is  that  the  plaintiffs  are  not  entitled  to  relief.  It  has 
long  been  settled  that  a  mortgagee  is  not  a  creditor  within 
13  Eliz.  ch.  5,  unless  the  mortgaged  property  is  not 
sufficient  to  satisfy  the  debt  secured  bv  his  mortgage.  Refer 
to  May  on  Fraudulent  Conveyances,  3nd  ed.,  pp.  57,  163-4; 
Masuret  v.  Mitchell,  26  Gr.  435 ;  Crombie  v.  Young,  26  0.  R. 
194;  Sun  Life  Assurance  Co.  v.  Elliott,  31  S.  C.  R.  at  p.  98. 

It  is  immaterial  that  defendants  attacked  the  mortgage 
and  sought  to  set  it  aside,  because  they  failed,  with  the  result 
that  the  mortgage  has  been  declared  valid  and  plaintiffs  are 
now  and  have  always  been  fully  secured  creditors.  Action 
dismissed,  but,  in  view  of  all  the  circumstances,  without 
costs. 

Smith  &  Steele,  Stratford,  solicitors  for  plaintiffs. 

Idington  &  Robertson,  Stratford,  solicitors  for  defendants. 


Meredith,  C.J.  ^January  8th,  1902. 

LOUNT,  J. 

Divisional  Court. 
PETERS  V.  WHYTE. 

Trial  —  Jury  —  Judge's  Charge  —  Malicious  Prosecution  —  Want  of 
Reasonable  and  Probable  Cause — Before  Judge  Rules  as  to,  Facts 
must  be  passed  upon  by  Jury. 

Motion  by  plaintiff  to  set  aside  a  non-suit  entered  by 
Ferguson,  J.,  at  the  trial  at  Stratford  of  an  action  for 
malicious  prosecution,  and  for  a  new  trial.  The  trial  Judge 
ruled  that  the  plaintiff  had  not  shown  the  absence  of  reason- 
able and  probable  cause  for  the  prosecution,  which  was  for 
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jDerjury.     The  charge  of  perjury  was  dismissed  by  the  magis- 
trate. ! 

E.  Sydney  Smith,  K.C.,  for  plaintiflP. 

J".  P.  Mabee,  K.C.,  for  defendant. 

Judgment  of  the  Court  was  delivered  by 

JVJIeredith,  C.J. — Although  it  appeared  in  the  plaintiff's 

<?aso    at  the  trial  that  a  mass  of  evidence  was  given  at  the  hear- 

in^-     before  the  police  magistrate  in  direct  contradiction  of 

^ii^t   he  had  there  testified,  yet  as  the  appellant,  who  was  ex- 

finn.i;i:i^d  as  a  witness  on  his  own  behalf  at  the  trial  testified 

*fa^t    "^vhat  he  had  deposed  to  was  true  to  the  knowledge  of  the 

res  j>o  xdent,  the  trial  Judge  was  not  in  a  position  to  determine 

^^^^lier  absence  of  reasonable  and  probable  cause  was  shown 

^°  "^^iX     the  jury  had  passed  upon  the  disputed  question  of  fact, 

for*  i  :^    plaintiff's  version  was  accepted  by  the  jury  there  was  not 

^^^^<=>»able  and  probable  cause  for  the  prosecution,  for  upon 

^jj^-"^      iypothesis  what  the  plaintiff  had  sworn  to  was  true  to 

th&       fcrnowledge  of  the  defendant.     There  should  be  a  new 

tn^l  _        Costs  of  last  trial  and  motion  to  be  in  the  action. 

:»:nith  &  Steele,  Stratford,  solicitors  for  plaintiff. 


-        _  ^  cPherson    &    Davidson,    Stratford,    solicitors    for    de- 


T      **-^fe:DiTH,  C.J.  January  8th,  1902. 

^^3SrT,J. 

Divisional  Court. 
CLUNIS  V.  SLOAN. 

^^*^fr  —  Privileged  Occasion  —  Proof  of  Malice  Necessaru — Social 
Or  Moral  Dutu — Question  for  Judge,  tiot  Jury — Damages  not 
•^Sxcessive. 

*  -^^ITotion  by  defendant  to  set  aside  verdict  and  judgment 
jLr  I>Xaintiff  for  $500  in  an  action  for  slander  tried  before 
"^^<3ith,  J.,  and  a  jury  at  Chatham,  and  to  dismiss  the  action 
■•^^^^  a  new  trial  upon  the  grounds  of  misdirection  and  ex- 
1  ^-^'v-©  damages.  The  plaintiff  is  married  to  the  sister  of  the 
j.,,^^^*>clant.     The  plaintiff  alleged  that  the  defendant  had  on 


•  :^  c3ifferent  occasions  spoken  words  accusing  the  plaintiff 
|i  "^^-Ting  stolen  binder  twine.  The  defendant  contended 
1  ^  one  of  the  occasions  was  privileged,  and  the  jury  should 
j^  ^^  been  told  that  unless  they  found  express  malice  the 
j^^^^^^dant  was  entitled  to  a  verdict,  and  there  was  no  evi- 
Q  ^^  proper  to  submit  to  the  jury  as  to  other  occasions. 
-  J*^lie  first  occasion  in  question  which  was  claipied  as 
^  ^l«ged,   the   defendant  admitted   that   the  words   were 

^  *^^ii  to  his  mother  and  sister,  and  he  denied  speaking  on 
^    other  occasion. 
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K.  C.  Clute,  K.C.,  for  plaintiflf. 

M.  Houston,  Chatham,  for  defendant. 

Judgment  of  the  Court  was  delivered  by 

Meredith,  C.J. — The  first  occasion  was  not  privileged, 
and  therefore  proof  of  malice  was  not  necessary.  The  exist- 
ence of  a  social  or  moral  duty  upon  which  the  privilege  rests 
is  one  for  the  Judge  and  not  the  jury:  Stuart  v.  Bell,  [1891] 
2  Q.  B.  341.  There  was  no  such  duty  in  the  present  case, 
and  the  objection  to  the  charge  fails.  There  is  no  ground 
for  the  interference,  and  the  damages  are  not  excessive. 
Motion  iJismissed  with  costs. 

Scane,  Houston,  Stone,  &  Scane,  Chatham,  solicitors  for 
plaintiif. 

W.  F.  Smith,  Chatham,  solicitor  for  defendant. 

^[eredith,  C.J.  January  9th,  1902. 

Trial. 

McGOWAN  v.  AEMSTROXG. 

Limitation  of  ActioM — Title  by  Possession  of  his  Father* s  Land  by  a 
Son  icho  does  not  Pay  Rent  iwr  Ackuoicledge  Title  for  II  Years 
—  Assessment  of  Son  as  Tenant  and  both  afterwards  as 
Oumers — Tenancy  at  Will — Settlement  in  Ignorance  of  Rights 
not  Binding— Doe  d.  Bennett  v.  Turner,  7  M.  d  W,  2Ji6,  distin- 
guished—Fan^  r.  Fane,  L.  R,  20  Eq.  698,  followed. 

Action  tried  at  Toronto  brought  to  recover  payment  of 
ihe  first  instalment,  $333.33,  of  a  charge  payable  in  twelve 
annual  payments,  upon  certain  land  in  the  township  of 
(,'hinguacousy,  created  by  the  will  of  Edward  Armstrong, 
deceased,  who  died  in  1900,  having  devised  the  land,  subject 
to  the  charge,  to  his  son,  the  defendant.  The  plaintiffs  are 
the  executors  and  other  beneficiaries  under  the  will. 

E.  D.  Armour  K.C.,  and  W.  B.  Milliken,  for  plaintiffs. 

E.  F.  B.  Johnston,  K.C.,  and  J.  D.  Montgomery,  for 
defendant. 

Meredith  C.J. — The  defendant  was  put  by  his  father  in 
possession  of  the  land  in  1879,  has  continued  in  possession 
ever  since,  occupying  it  for  his  own  benefit,  though  expecting 
some  burden  with  respect  to  it  to  be  imposed  by  his  father; 
having  the  profits,  paying  no  rent,  and  giving  no  acknowledg- 
ment of  his  father^s  title,  and  having  made  valuable  improve- 
ments; and  therefore  upon  such  state  of  facts  the  father's 
title  has  become  extinguished:  R.  S.  0.  ch.  133.  The  de- 
fendant was  a  tenant  at  will,  the  tenancy  was  never  deter- 
mined, and  the  defendant  acquired  title  after  eleven  years; 
sec.  5,  sub-sec.  7.  There  is  no  evidence  that  he  was  care- 
taker or  servant.     If  the  tenancv  had  been  determined,  a 
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new  one  would  have  to  have  been  created  to  stay  the  running 
of  the  statute.  No  such  tenancy  was  created.  The  fact 
that  the  property  was  assessed  to  the  father  as  owner  and 
the  son  as  tenant  in  1879  and  1880,  and  to  both  as  free- 
holders from  1880  to  1899,  and  that  in  1882  the  assessment 
was  at  the  instance  of  the  son,  does  not  authorize  the  draw- 
ing of  an  inference  that  a  new  tenancy  at  will  was  created 
within  eleven  years  before  action:  Doe  d.  Bennett  v.  Turner, 
7  M.  &  W.  226,  is  distinguishable.  The  agreement  relied  on 
by  plaintiffs  was  made  by  defendant  in  ignorance  of  his 
rights,  and  is  not  binding:  Fane  v.  Fane,  L.  R.  20  Eq.  698: 
and  any  election  inade  by  him  to  take  under  the  will  is  part 
of  the  same  transaction,  and  falls  with  it.  Action  dismissed 
without  costs. 

Mulock,  Mulock,  Thomson,  &  Lee,  Toronto,  solicitors  for 
plaintiffs. 

Montgomery,  Fleury,  &  Montgomery,  Toronto,  solicitors 
for  defendant. 


Meredith,  C.J.  January  9tii,  1902. 

Chambers. 

EVANS  V.  JAFFRAY. 

Discovery  —  Production  —  Examination — Promotion  Agreements   and 

Expenses, 

Appeal  by  defendants  Cox  and  Ryckman  from  order  of 
Master  in  Chambers  requiring  defendant  Byckman  to  file 
further  and  better  affidavit  on  production,  and  requiring 
defendants  Cox  and  Ryckman  respectively  to  attend  and 
answer  certain  questions  which  they  had  declined  to  answer 
upon  their  examination  for  discovery,  and  to  be  examined  as 
to  all  matters  consequent  on  or  arising  out  of  or  necessary 
to  make  complete  their  answers  to  these  questions. 

E.  F.  B.  Johnston,  K.C.,  and  C.  W.  Kerr,  for  defendants 
Cox  and  Ryckman. 

F.  A.  x^nglin,  for  plaintiff. 

Meredith,  C.J. — Held,  that  the  questions  intended  to 
elicit  from  defendants  information  as  to  the  source  from 
which  came  the  $20,000  received  by  defendant  Jaffray  from 
defendant  Ryckman  after  the  company  which  was  formed 
had  been  floated,  are  irrelevant  and  such  as  defendants  are 
not  bound  to  answer;  that  the  other  questionsi  which  defend- 
ant Cox  declined  to  answer  relate  to  the  agreements  which 
were  ultimately  entered  into  for  the  purchase  of  the  busi- 
nesses which  were  transferred  to  the  company  formed,  and 
are  relevant  and  should  have  been  answered ;  that  as  to  ques- 
tions 17,  19,  and  67,  17  and  19  cover  practically  the  same 
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point,  and  these  questions  have  no  bearing  on  the  issues 
between  the  parties,  at  all  events  at  this  stage  of  the  pro- 
ceedings, and  that  this  is  one  of  the  cases  in  which  as  to  these 
questions  the  proceeding  by  examination  for  discovery  is 
being  abused;  that  upon  the  whole  the  order  appealed  from 
should  be  varied  by  confining  it  to  requiring  defendant  Cox 
to  reattend  and  submit  to  be  examined  as  to  the  nature  of 
the  agreements  which  were  entered  into  on  behalf  of  the 
promotion  syndicate  with  the  companies  ;  but  that,  if  the 
plaintiff  takes  nothing  by  the  further  examination  of  defend- 
ant Cox,  the  costs  of  such  further  examination  must  be 
borne  by  plaintiff;  that  defendant  Ryckman  ought  not  to  bQ 
required  to  answer  as  to  the  contents  of  the  agrceniK^nts 
made  by  the  promoters.  If  in  writing  he  is  not  bouni  to 
produce  them,  and  if  he  is  privileged  from  producing  them, 
he  cannot  be  interrogated  as  to  their  contents.  Costs  of 
appeal  and  below  to  be  in  the  action.  He  referred  to  Bray 
on  Discovery,  p.  429,  and  Davies  v.  Waters,  9  M.  &  W.  608. 

Murphy,  Sale,  &  O'Connor,  Windsor,  solicitors  for 
plaintiff. 

Ryckman,  Kirkpatrick,  &  Kerr,  solicitors  for  defendants 
Cox  and  Ryckman. 

Britton,  J.  January  9th,  1902. 

Trial. 
BARR  V.  BIRD. 

Fraud — Estoppel — Patent — Registration — Mortgage — Notice, 

Action  tried  at  Rat  Portage,  to  compel  the  registration  of 
a  patent  of  mining  location  McA.  163,  Rainy  River,  to  estab- 
lish a  mortgage  against  it,  and  for  damages  for  cutting  and 
removing  timber. 

The  plaintiff  lent  $500  to  defendant  C.  A.  Spencc,  who 
represented  that  defendant  R.  S.  Spence  owned  the  loca- 
tion, and  that  the  patent  to  him  would  soon  issue.  Subse- 
quently C.  A.  Spence  procured  an  assignment  of  the  interest 
of  R.  S.  Spence,  and  the  patent  issued  to  C.  A.  Spence  for  a 
half  interest,  the  other  half  going  to  D.  &  E.  Coxwill,  not 
parties  to  the  action.  Plaintiff  registered  the  mortgage  and 
a  caution  in  the  local  Land  Titles  office,  and  commenced  this 
action. 

G.  F.  Shepley,  K.C.,  and  T.  R.  Ferguson,  Rat  Portage, 
for  plaintiff. 

C.  A.  Hasten  and  W.  B.  Towers,  Rat  Portage,  for  de- 
fendant Bird. 

Britton,  J. — ^Held,  upon  the  facts,  that  defendant  C.  A. 
Spence  was  estopped  from  setting  up  his  ownership  of  the 
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iixi divided  half  so  as  to  defeat  plaintiflf^s  claim;  that  defendant 
Bji-^B.  cut  the  timber  with  full  notice  of  the  mortgage  and 
eaLx^rion,  and  is  liable  for  reduction  in  value  ;  and  directed 
jut^^-inent  for  registration  and  that  plaintiff  is  entitled  to 
hav<3  Ills  mortgage  registered  and  to  a  declaration  that  it  is 
hirk  <fl  i  xig  on  the  undivided  half  interest  now  in  name  of  de- 
fers cj^i^^it  C.  A.  Spence,  and  to  $187.50  damages  and  full  costs. 
Th.^     ^187.50  to  be  credited  on  the  mortgage. 

-  R.  Ferguson,  Eat  Portage,  solicitor  for  plaintiff. 

^.  B.  Towers,  Rat  Portage,  solicitor  for  defendant  Bird. 


^Ie:  x^  :e:dith,  J.  January  10th,  1902. 

Chambers. 
BEX  V.  KENNEDY. 
Coi»-«^^^^^,-^^„ — Prisoner  not  consenting — Habeas  Corpus — Criminal  Code, 

sec.  783. 


Jotion  upon  the  return  of  a  habeas  corpus  for  discharge 
^^  T>^»^isoner  tried,  but  without  his  consent,  under  sec.  783 
^^  "^  1^  ^  Criminal  Code,  and  convicted. 


^  B.  Stone^  Peterborough,  for  prisoner. 

,  •    R.  Cartwright,  K.C.,  for  the  Crown,  offered  to  consent 

c>:f  c3er  being  made  under  sec.  753  of  the  Criminal  Code. 


t.      ^^-XI  EREDiTH,  J. — The  prisoner  must  be  discharged,  and, 

*^    ^^  ^usunsel  consenting,  there  will  be  the  usual  clause  in  the 

^^    ^^K^    protecting  the  magistrate.     There  seems  no  reason 

^g^  i  :«:x  st  his  being  again  convicted  if  the  authorities  choose 

^'^^^^oceed. 


Mei 


j/ft 


DiTH,  J.  January  10th,  1902. 

Chambers. 
BROTHERS  v.  ALFORD. 

ipal  Corporation — By-law — Yalidity  of — Conviction  and  Fines 
^dnder,  for  Breaking  Hired  Buggy— Appeal  to  Sessions— Dis- 
^missal  on  Preliminary  Objectio7i—Not  a  Bar  to  Certiorari. 


m^ 


^Xotion  for  certiorari  to  remove  a  conviction  by  the  police 

*  ^trate  of  Stratford.  Defendant  hired  a  horse  and  buggy 

^^^       ^  a  liveryman,  and  the  buggy  was  injured,  and  under  the 

^,^^^^Dlidated  by-laws  of  the  city  of  Stratford  the  defendant 

\^  ^     ^ned  for  refusing  to  pay  the  damage  sustained  owing  to 

^^     Tfcireaking  of  the  buggy.     It  was  pointed  out  on  behalf  of 

^^^^^cutor  that  an  appeal  had  been  taken  to  the  General 

*^    ^^ions  of  the  county  of  Perth  and  the  conviction  aflirmed. 

^.  J.  Coughlin,  Stratford,  for  defendant. 

XD.  L.  McCarthy,  for  prosecutor. 
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Meredith,  J.,  granted  the  writ,  it  appearing  that  the 
appeal  had  really  not  beeii  heard  owing  to  it  being  dismissed 
on  preliminary  objections. 

Mabee  &  Makins,  Stratford,  solicitors  for  prosecutor. 

Woods  &  Coughlin,  Stratford,  solicitors  for  defendant. 


Meredith,  J.  January  10th,  1902. 

Weekly  Court. 

BE  SOUTHWOLD  SCHOOL  SECTIONS. 

Public  Schools — Alteration  of  Boundaries — Reference  for — Award 
on — Uniting  instead  of  Altering,  Invalid — /  Edvo,  VII.  eh.  SO, 
sec.  ^,  sub-sec,  1. 

Motion  by  John  Culver  and  the  board  of  public  school 
trustees  for  school  section  number  13  of  the  township  of 
Southwold  for  an  order  setting  aside  an  award  dated  the 
19th  November,  1901,  made  by  arbitrators  appointed  by  the 
county  coimcil  .pf  the  county  of  Elgin,  under  1  Edw.  VII. 
ch.  39,  sec.  42,  sub-sec.  1,  to  hear  an  appeal  to  the  county 
council  against  the  refusal  of  the  township  council  of  the 
township  of  Southwold  to  alter  the  boundaries  of  school 
sections  12,  13,  and  14,  for  the  purposes  of  enlarging  school 
section  12,-  by  which  award  the  arbitrators  purported  to 
consolidate  into  one  school  section  the  sections  numbered 
12  and  13,  and  for  an  order  for  payment  of  the  costs  of  the 
application. 

A.  B.  Aylesworth,  K.C.,  for  applicants. 

J.  M.  Glenn,  K.C.,  for  township  of  Southwold  and 
county  of  Elgin. 

T.  W.  Crothers,  St.  Thomas,  for  individual  ratepayers  of 
township. 

Meredith,  J.,  held  that  the  arbitrators  had  no  power 
to  unite  two  school  sections,  upon  an  appeal  against  a  refusal 
to  comply  with  an  application  to  alter  boundaries  only.  The 
ratepayers  must  consent  by  an  application  to  the  township 
council  for  the  specific  purpose.  Order  made,  but  without 
costs,  for  there  is  no  person  or  corporation  against  whom 
they  can  rightly  be  awarded. 

Andrew  Grant,  St.  Thomas,  solicitor  for  complainant. 

J.  M.  Glenn,  St.  Thomas,  solicitor  for  corporations  of 
county  of  Elgin  and  township  of  Southwold. 
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Meredith,  C.J.  January  10th,  1902. 

Trial. 

HUMPHRIES  V.  AGGETT. 

Deed — Delivery — Retention  hy  Grantor — Possession  hy  Grantee  mth 
Rents  and  Profits — Evidence  from  Circumstances  of,  and  Paying 
for  Permanent  Improvements — Executor  and  Trustee — Breach  of 
Trust. 

Action  tried  at  Peterborough,  brought  to  have  it  declared 
that  an  instrument  dated  7th  January,  1852,  made  by  Henry 
Hurl  Humphries  sen.  to  Robert  N.  Humiphries,  purporting 
to  convey  certain  land,  was  never  delivered,  and,  therefore, 
did  not  operate,  and  consequently  that  such  land  formed 
part  of  the  estate  of  Henry  Hurl  Humphries  jun.,  to  whom 
it  was  devised,  subject  to  a  life  estate  of  Robert  N.  Hum- 
phries and  his  wife,  by  the  grantor,  who  died  in  January, 
1898,  and  also  to  set  aside  a  conveyance  of  the  land,  dated 
4rth  May,  1898,  made  by  Robert  N".  to  defendant;  and  also  to 
have  defendant  removed  from  his  office  of  co-executor  and 
co-trustee  with  plaintiflE  of  the  will  of  Henry  Hurl  Hum- 
phries jun.  The  defendant,  finding  the  conveyance  of  1852 
among  his  testator's  papers,  it  is  alleged,  procured  its  regis- 
tration, and  then  the  conveyance  of  1898  from  Robert  N. 
Humphries  to  himself. 

E.  B.  Edwards,  K.C.,  for  plaintiff. 

A.  B.  Aylesworth,  K.C.,  for  defendant. 

Meredith,  C.J.,  held  that  the  conveyance  made  in  1852 
was  delivered  and  did  pass  the  land  to  the  grantee.  All  the 
words  referring  to  assigns  were  struck  out,  and,  having 
regard  to  the  kind  of  man  Robert  was  shown  to  have  been, 
and  to  the  fact  that  he  purchased  and  paid  for  the  land,  the 
idea  was  that  if  Robert  died  without  issue  it  would  revert 
to  the  grantor.  There  is  nothing  inconsistent  with  the  view 
that  the  deed  of  1852  was  delivered,  in  the  fact  that  the 
grantor,  after  the  death  of  Robert  and  his  wife,  assumed  a 
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power  to  dispose  of  the  land;  and  the  non-registration  is 
explained  by  considering  the  kind  of  man  Robert  was — shift- 
less and  easily  imposed  upon.  The  conduct  and  acts  of 
Henry  Hurl  Humphries  jun.,  and  statements  made  by  him  as 
to  Eobert^s  ownership,  are  inconsistent  with  the  case  plain- 
tiff sets  up.  Robert  had  the  use  and  enjoyment  from  1852 
until  his  death,  and  the  account  kept  by  Henry  Hurl  Hum- 
phries jun.,  after  Henry  Hurl  Humphries  sen.  handed  him 
the  deed  of  1852,  as  well  as  the  fact  that  permAuent  improve- 
ments were  made  and  their  cost  deducted  from  Robert's 
rents,  are  strong  circumstances  in  the  conclusion  that  Robert 
was  the  real  owner.  Henry  Hurl  Humphries  jun.  does  not 
appear  to  have  made  any  claim  to  the  land.  The  handing  of 
the  deed  of  1852  over  to  Robert,  which  does  not,  however, 
appear  to  have  been  proved,  woiQd  not,  even  if  proved,  have 
constituted  a  breach  of  trust.  Robert  had  frequently 
demanded  it,  but  it  is  to  be  regretted  that  defendant  did  not 
frankly  inform  his  co-executor  what  had  been  done.  The 
testator,  having  no  estate  in  the  land,  nor  being  in  posses- 
sion, nor  claiming  it,  the  defendant  was  entitled  to  a  con- 
veyance of  it  from  Robert,  and  is  not  a  trustee  for  anyone. 
Action  dismissed,  but  without  costs. 

E.  B.  Edwards,  Peterborough,  solicitor  for  plaintiff. 

A.  L.  Colville,  Campbellford,  solicitor  for  defendant. 


January  13th,  1902. 
divisional  court. 
BROTHERSON  v.  CORRY. 

Master  and  Servant —  Negligence  of  Master — Sufficient  Evidence  of, 
far  Submission  to  Juru — Res  Ipsa  Loquitur. 

Walsh  V.  Whitely,  21  Q.  B.  D.  at  p.  378;  Moffatt  v.  Bate- 
man,  L.  R.  3  P.  C.  115,  approved. 

Per  Britton,  J.,  Cripps  v.  Judge,  13  Q.  B.  D.  583,  should 
be  followed. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by  Lount, 
J.,  in  an  action  for  negligence,  tried  at  Peterborough,  and 
for  a  new  trial.  Action  by  Andrew  Brotherson,  a  labourer 
of  the  township  of  Otonabee,  against  James  A.  Corry,  and 
E.  6.  Laverdure,  contractors  for  the  construction  of  a  sec- 
tion of  the  Trent  Valley  Canal,  to  recover  damages  for  in- 
juries received  by  plaintiff  while  engaged  in  working  for 
defendants  in  such  construction.  A  derrick  used  in  the  work 
fell  upon  plaintiff,  owing  to  the  alleged  negligence  of  defend- 
ants in  not  sufficiently  supporting  the  derrick,  and  by  reason 
of  a  defect  therein. 
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D.  W.  Dumble,  Peterborough,  for  plaintiff. 

A.  B.  Aylesworth,  K.C.,  and  D.  O'Connell,  Peterborough, 
for  defendants. 

Judgment  was  delivered  on  January  13th,  1902. 

Palconbridge,  C.J. — There  was  not  sufficient  evidence 
of  defendants'  negligence  to  justify  a  submission  to  the  jury. 
The  accident  was  due  to  a  very  common  cause  of  injury  to 
workmen, — the  breaking  or  falling  of  something,  which 
breaking  is  not  necessarily  attributable  to  negligence  of 
defendants:  Moffat  v.  Bateman,  L.  R.  3  P.  C.  115,  explaining 
or  distinguishing  Scott  v.  London  Dock  Co.,  3  H.  &  C.  596. 

Street,  J. — ^In  my  opinion  the  nonsuit  was  right  and 
shoiQd  not  be  disturbed,  because  no  negligence  on  the  part 
of  defendants  was  shewn.  It  is  not  a  case  in  which  the  doc- 
trine of  res  ipsa  loquitur  should  be  applied,  because  evidence 
of  proper  and  careful  construction  was  given  by  defendants : 
Scott  v.  London  Dock  Co.,  3  H.  &  C.  596;  Moffatt  v.  Bate- 
man, L.  R.  3  P.  C.  115;  Black  v.  Ontario  Wheel  C<?.,  19  0. 
R.  578.  .  .  .  The  case  is  one,  therefore,  in  which  the 
jury  are  asked  to  say  that  the  derrick  was  negligently  con- 
structed, when  no  witness  on  either  side  has  said  so,  and 
where  the  only  opinion  expressed  by  any  witness  is  that  it 
was  properly  and  not  negligently  constructed.  The  case  is 
within  the  doctrine  laid  downj  in  Walsh  v.  Whitely,  21  Q.  B. 
D.  at  p.  378. 

Britton,  J. — The  case  is  not  distinguishable  in  principle 
from  Cripps  v.  Judge,  13  Q.  B.  D.  683,  in  which  Heske  v. 
Samuelson,  12  Q.  B.  D.  30,  was  affirmed.  At  the  close  of 
plaintiff's  case,  if  the  defendants  had  not  put  in  any  evi- 
dence, the  jury  should  have  been  asked  this  question: — 
'*  Was  the  derrick  fit  to  be  used  for  the  purpose  it  was  being 
used  at  the  time  of  the  accident  ?''  I  do  not  think  the  evi- 
dence given  by  defendants  warranted  the  withdrawing  of 
the  case  from  the  jury.  Even  if  the  evidence  on  the  part 
of  the  defence  was  not  contradicted  by  witnesses  called  by 
plaintiff,  still  the  jury,  and  not  the  Judge,  should  have  pro- 
nounced upon  it.  Again,  the  iron  strap,  shewn  in  fi^re  2 
and  figure  3,  slipped  over  the  top  of  the  bolt  because  it  had 
no  head.  Omitting  to  put  a  head  on  the  bolt  may  have  been 
a  specific  act  of  negligence  on  defendants'  part,  and  the  jury 
should  have  been  asked  to  say  whether  or  not  that  omission 
was  the  cause  of  the  accident,  and,  if  so,  was  it  negligence, 
and,  if  so,  were  defendants  liable. 

Motion  dismissed  with  costs,  Britton,  J.,  dissenting. 

D.  W.  Dumble,  Peterborough,  solicitor  for  plaintiffs. 

Stratton  &  Hall,  Peterborough,  solicitors  for  defendants. 

O.W.R.  4. 
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January  14th,  1902. 

court  of  appeal. 

WHIPPLE  V.  ONTARIO  BOX  CO. 

Jurisdictions-Certificate  of  Judgment  of  Court  of  Appeal— Power  to 

amend  after  issue — Mistake — Costs. 

Where  a  certificate  of  the  Court  was  issued  setting  aside 
the  judgment  dismissing  the  action,  and  directing  judgment 
to  be  entered  for  plaintiff  for  $50  damages,  and  the  costs  of 
the  action,  the  Court,  upon  application,  amended  the  certifi- 
cate to  accord  with  its  intention,  to  give  costs  on  the  High 
Court  scale. 

Motion  by  plaintiff  to  amend  the  certificate  of  this  Court 
issued  upon  the  allowance  of  the  appeal  of  the  plaintiff  from 
the  judgment  at  the  trial.  *  The  written  opinion  on  the 
appeal  was  delivered  by  Lister,  J.A.,  setting  aside  the 
judgment  dismissing  the  action,  and  directing  judgment 
to  be  entered  for  plaintiff,  for  $50  damages,  and  full 
costs  of  the  action.  The  certificate  as  issued  awarded  the 
plaintiff  $50  damages,  and  the  costs  of  the  action.  Objec- 
tion was  taken  on  the  taxation  of  the  plaintiff's  costs,  that 
the  costs  should  not  be  taxed  on  the  High  Court  scale,  but 
as  if  the  action  had  been  brought  in  a  division  Court,  and 
this  motion  was  therefore  made  in  Chambers  before  Lister, 
J.A.,  who  referred  it  to  the  Court. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff.  ' 

6.  P.  Shepley,  K.C.,  for  defendants.  "Full  costs  of 
action '^  means  "costs  of  the  action  :''  Irwine  v. 
Eeddish,  5  B.  &  Al.  786  ;  Avery  v.  Wood,  [1891]  3  Chy. 
115.  The  certificate  has  issued.  It  is  in  accordance  with 
the  written  opinion,  and  there  has  not  been  any  mis- 
take.    There  is,  therefore,  no  jurisdiction  to  amend. 

Aylesv^orth  in  reply. — The  costs  of  the  motion  should 
be  to  plaintiff:  Hardy  v.  Pickard,  12  P.  R.  428. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Lister,  JJ.A.)  was  delivered  at  the  conclusion 
of  the  argument  by  Armour,  C.J.O.,  Osler,  J.A.,  dissenting 
as  to  the  costs  of  the  motion: — The  intention  of  the  Court 
was  to  give  costs  on  the  High  Court  scale,  including  the  costs 
of  the  interim  injunction,  and  the  certificate  must  be 
amended  to  carry  out  that  intention.  Costs  of  the  motion 
to  plaintiff. 

J.  J.  Scott,  Hamilton,  solicitor  for  plaintiff. 

Washington  &  Beasley,  Hamilton,  solicitors  for 
defendants. 
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LouNT,  J.  ^  January  13th,  1903. 

CHAMBERS. 

5-^  GILLEM.   . 

Infant— ^Cmtody.  of— Right  of  Father  Paramount  to  that  of  Deceased 
Wife's  Mother— Evidence  of  Reputable  Witnesses— Credit  to 
5e  Attached  to. 

Be  Young,  29  0.  B.  at  p.  668,  referred  to. 

Application  by  James  J.  Gillem,  father  of  Veronica  Gil- 
lem,  an  infant,  for  the  custody  of  his  child. 

J.  IsT.  Counsell,  Hamilton,  for  J.  J.  Gillem. 

Arthur  O'Heir,  Hamilton,  for  W.  &  M.  Warnick. 

LouNT,  J. — The  dispute  being  between  the  deceased 
"wife's  mother,  having  no  maternal  right,  and  the  father,  he 
has  as  against  her  and  all  others,  except  his  wife,  if  she 
were  living,  the  paramount  right,  and  unless  such  right  has 
been  forfeited  by  him  by  misconduct,  or  he  is  shewn  to  be 
otherwise  .unfit  or  incapable,  he  is  not  to  be  deprived  of 
that  right.  On  such  an  application  as  the  present,  a  strong 
case  of  misconduct  and  unfitness  must  be  made  out  on  the 
part  of  the  applicant  to  justify  the  Court  in  depriving  the 
father  of  the  custody,  control,  care  and  education  of  his  child. 
No  such  case  has  been  established.  More  weight  and  credit 
is  to  be  attached  to  the  statements  made  in  the  affidavits 
filed  on  behalf  of  the  applicant  than  to  those  in  reply,  the 
deponents  for  the  applicant  being  persons  of  good  standing 
and  repute,  having  had  long  and  full  opportunity  of  knowing 
the  applicant;  while  the  facts  alleged  in  the  affidavits  in 
answer,  are  shaken  by  the  cross-examination  of  their  makers ; 
and  there  is  internal  evidence  that  some  of  the  persons  did 
not  fully  understand  and  appreciate  what  they  were  swearing 
4o.  The  arrangement  spoken  of  by  W.  Warnick,  as  having 
been  made  with  the  applicant,  is  one  that  cannot  be  upheld 
even  if  it  were  f idly  established,  and  having  regard  to  all  the 
surrounding  circumstances,  M.  Wamick^s  custody  of  the 
clild  is  as  consistent  without  such  arrangement  as  with  it. 
The  applicant  should  have  the  custody  of  his  child  until  and 
unless  some  further  order  shall  be  made.  Costs  to  the  appli- 
cant.   Refer  to  Re  Young,  29  0.  R.  at  p.  668. 

Mackelcan  &  Counsell,  Hamilton,  solicitors  for  Gillefn. 

Staunton  &  O'Heir,  Hamilton,  solicitors  for  W.  &  M. 
Warnick. 
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Moss,  J.A.  January  13th,  1902. 

COURT  OF  APPEAL CHAMBERS. 

KOTHSCHILD  v.  SILVERMAN. 
Appeal — Leave  to  Appeal  to  Court  of  Appeal — Finditig  of  Trial  Judge, 

Motion  by  plaintiflE  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (Globe,  8th  January,  1902),  affirming  judg- 
ment of  Street,  J. 

C.  Millar,  for  plaintiff. 

J.  H.  Clary,  Sudbury,  for  defendant. 

Moss,  J.A. — There  is  no  dispute  as  to  the  law ;  it  is  solely 
a  question  of  fact.  The  trial  Judge  found  against  the 
plaintiff's  testimony,  and  his  conclusion  should  not  be  dis- 
turbed, and  it  involves  a  finding  that  the  release  of  the  judg- 
ment, to  set  aside  which  this  action  is  brought,  was  a  fair 
transaction.  The  Divisional  Court  agreed  with  the  trial 
Judge,  and  under  the  circumstances  a  further  appeal  ought 
not  to  be  sanctioned.    Motion  refused  with  costs. 

Clary  &  Parker,  Sudbury,  solicitors  for  plaintiff. 
McVeity  &  Culbert,  Ottawa,  solicitors  for  defendant. 


Falconbridge,  C.J.  January  13th,  1902. 

TRIAL. 

ADAMS  V.  CULLIGAN;  HOWE  v.  CULLIGAN. 

Master  and  Servant — Negligence  of  Master — Mine — Defective  MacMn- 
ery — Improper  Means  of  Ascent  and  Descent — By  Ladders — By 
Comnwn  Ore  Bucket — Contributory  Negligence  of  Workman — 
Fatal  Accident  Act — Death  of  Widow  of  Deceased  after  Action 
Brought. 

McHugh  V.  G.  T.  R.  Co.,  32  0.  R.  234,  21  C.  L.  T.  Occ.  N. 
581,  followed. 

Actions  at  common  law  and  under  Workmen^s  Compensa- 
tion Act,  against  the  defendants  Culligan  and  Gilchrist,  who 
are  the  owners  of  a  mine  in  the  Rainy  River  District,  for 
damages  for  causing  by  their  negligence  the  death  of  one 
Adams,  the  son  of  the  plaintiff  Adams,  and  one  Howe,  the 
brother-in-law  of  the  present  plaintiff  Howe.  The  Howe 
action,  as  originally  brought,  was  in  the  name  of  Aurora 
Matilda  Howe,  the  widow  of  the  deceased  miner,  and  the 
only  person  entitled  under  R.  S.  0.  c.  166,  s.  3.  Pending  the 
trial  the  plaintiff,  A.  M.  Howe,  died,  and  the  action  was 
revived  in  the  name  of  her  brother-in-law,  who  is  the  admin- 
istrator of  her  estate.  By  order  of  Court  the  actions  were 
consolidated,  but  it  was  provided  that  the  damages  should 
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be  assessed  separately.     The  plaintiffs  allege  that  on  the 
night  of  the  accident,  when  the  engineer  blew  the  whistle 
for  the  men  to  go  to  work,  the  bucket  was  hanging  over  the 
open  shaft,  having  been  left  by  the  men  when  they  came  up 
at  6  o'clock.     The  men,  believing  that  the  engineer  was  at 
his  post,  and  that  the  brakes  and  machinery  were  properly 
apphed  stepped  into  the  bucket — four  men  in  all —  and  it 
commenced  to  move,  and  in  a  moment  fell  away,  and  fell 
down  the  shaft.    It  was  stopped  by  the  engineer  after  it 
had  descended  about  ninety  feet, -but  the  sudden  drop,  no 
doubt,  threw  three  of  the  men  out  of  the  bucket,  for  they 
were  found  at  the  bottom  of  the  shaft,  one  of  them  dead, 
and  the  other  two  dying  shortly  afterwards.     The  brake, 
which  was  supposed  to  be  strong  enough  to  hold  any  weight 
that  the  hoist  was  capable  of  lifting,  had,  possibly  by  means 
of  wear,  become  loose,  so  that  when  locked  in  place  it  was 
not  sufficient  to  hold  the  bucket  with  the  men  in  it.     There 
vas  some  additional  means  used  for  holding  the  bucket  in 
place,  namely,  a  friction  clutch,  which  threw  the  machinery 
into  gear.    If  both  brake  and  friction  clutch  were  applied, 
they  together  would  hold  any  weight.     The  engineer  stated 
that  the  brake  was  properly  locked,  but  he  could  not  tell  the 
pcfeition  of  the  friction  clutch.     The  cause  of  the  accident, 
no  doubt,  was  that  the  brake,  while  locked,  was  not  sufficient 
to  hold  the  bucket  with  the  men  in  it,  and  that  the  friction 
clutch  was  not  properly  set,  and  therefore  the  bucket  fell 
away  when  the  men  got  in.     The  plaintiffs  allege,  (1)  that 
the  ladders  provided  for  the  men  going  into  the  mine  were 
in  a  defective  condition,  (a)  that  they  did  not  ccmply  with 
the  provisions  of  the  Mines  Act,  (b)  that  they  were  insufficient 
to  enable  the  men  to  enter  the  mine  in  safety.     (2)  That  ow- 
ing to  the  defective  conditions  of  the  ladders,  they  used  the 
bucket  to  go  down  the  shaft,  and  that  the  management 
authorized  its  use;  that  the  bucket,  being  a  common  ore 
bucket,  was  unsuitable  for  the  purpose,  and  the  defendants 
were  negligent  in  not  providing  a  suitable  means  for  the 
men  getting  to  their  work.     (3)  That  the  hoisting  apparatus 
was  defective  in  that  the  brakes  were  not  in  proper  working 
order,  and  had  not  been  in  proper  working  order  for  some 
time  prior  to  the  accident,  to  the  knowledge  of  the  defen- 
dants, or  their  foreman.     The  defendants  denied  negligence, 
and  alleged  (1)  That  as  the  mine  was  in  process  of  develop- 
ment, the  ladders  were  as  good  as  could  reasonably  be  ex- 
pected, and  having  regard  to  the  mine,  that  they  were  suitable 
for  the  purpose,  and  that  there  was  no  occasion  for  the  men 
to  use  the  bucket.     (2)  That  the  men  using  the  bucket  Hi 
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sa  at  their  own  risk.  (3)  That  the  men  were  guilty  of  eou- 
txibutory  negligence  in  getting  upon  the  bucket  on  the  night 
of  the  accident,  without  first  ringing  the  bell  so  as  to  make 
sure  the  engineer  was  in  his  place.  The  actions  were  triod 
a,t  Rat  Portage  in  July,  1901,  and  all  the  evidence  taken, 
except  that  of  Mr.  Blue,  Inspector  of  Mines,  who  had  made 
a  test  of  the  machinery  after  the  accident,  and  the  Chief 
Justice  desired  to  have  Mr.  Blue's  evidence  in  order  that 
he  might  ascertain  exactly  the  result  of  the  test.  On  the 
return  of  this  evidence,  argument  was  concluded. 

N.  W.  Rowell  and  W.  J.  Moran,  Rat  Portage,  for  plain- 
tiffs. 

R.  C.  Clute,  K.C.,  and  A.  C.  Boyce,  Rat  Portage,  for 
defendants. 

Falconbridge,  C.J.,  found  the  facts  in  favor  of  the 
plaintiffs,  and  that  the  accident  occurred  by  reason  of  the 
defective  machinery  and  plant  in  use  in  the  mine,  for  which 
the  defendants  were  responsible,  and  he  found  against  the 
defendants  on  the  issue  of  contributory  negligence,  and 
assessed  the  damages  to  the  plaintiff  Adams,  the  father  of 
the  deceased,  who,  at  the  time  of  his  death,  was  between 
twenty  and  twenty-one  years  old,  at  $750.  Having  regard 
to  the  fact  that  Mrs.  Howe  lived  for  about  a  year  and  a  half 
after  her  husband's  death,  he  assessed  the  damages  in  the 
Howe  action  at  $850,  bul;  held  that  he  was  bound  by  McHugh 
V.  G.  T.  R.,  32  0.  K  234,  21  C.  L.  T.  Occ.  N.  581,  to  dismiss 
the  Howe  action,  but  assessed  the  damages  in  case  that 
decision  should  be  reversed  by  the  Supreme  Court,  or  in  case 
it  was  desired  to  appeal. 

Moran  &  Mackenzie,  Rat  Portage,  solicitors  for  plaintiff. 

Boyce  &  Draper,  Rat  Portage,  solicitors  for  defendants. 

January  13th,  1902. 
court  of  appeal. 

LUTON  V.  TOWNSHIP  OF  YARMOUTH. 
Highway—Want  of  Repair— KnowMge  of,  by  Oorpmation—AccUtefU-^ 
Causa  Causans— Finding  of  Fact  by  Trial  Judge— Interference 
toith,  when  Evidence  Conflicting — Damages  not  Excessive, 

Atkinson  v.  Chatham,  31  S.  C.  R.  61,  distinguished. 

Sherwood  v.  Hamilton,  37  U.  C.  R.  410,  and  Toms  v. 
Whitby,  U.  C.  R.  195,  followed. 

Lucas  V.  Moore,  43  U.  C.  R.  334,  3  A.  R.  602  specially 
referred  to. 

Appeal  by  defendants,  from  judgment  for  $1,750  of 
Robertson,  J.,  in  action  for  damages  for  injuries  sustained 


41 

owing  to  alleged  non-repair  of  a  highway.  The  plaintiff  was 
driving  a  team  of  horses,  attached  to  a  waggon  filled  with 
wcod,  northward  on  the  road  leading  north  from  the  village 
of  New  Sarum,  and  when  descending  Luton  hill,  which  is  a 
short  distance  north  from  Edgeware  road,  his  horses  took 
fright  at  the  noise  made  by  some  wood  which  fell  off  the 
waggon,  and  ran  over  the  embankment  close  to  the  bridge 
which  spans  the  west  branch  of  Catfish  Creek.  The  road 
becomes  narrow  as  it  approaches  the  bridge,  and  is  rutty, 
and  without  railings.  Plaintiff's  ankles  were  both  broken  in 
the  fall,  and  he  will  be  permanently  lame  from  the  eflfecls 
of  the  mishap.  The  trial  Judge  found  that  the  roadbed 
at  the  top  of  the  hill,  near  the  bridge,  was  really  10  feet 
6  inches  wide,  the  east  portion  of  the  remaining  6^  feet  of 
its  width,  consisting  of  a  rut  or  washout,  one  foot  deep  and 
three  feet  wide,  running  150  feet  down  the  hill;  that  the 
road  so  sloped  from  the  east  that  almost  invariably  a  loaded 
waggon  going  down  would  slide  into  the  washout;  that  there 
was,  about  six  feet  from  the  washout,  a  large  stone  embedded 
in  tiie  road,  against  which  the  right  wheels  of  the  waggon 
struck,  causing  the  waggon  to  slide  into  the  washout,  and 
the  sudden  dropping  into  it  of  the  left  wheels  made  the  wood 
fall  out,  and  the  noise  frightened  the  horses,  which  ran 
avay;  and  that  the  condition  of  the  road  was  known  by 
defendants.  He  held  that  this  case  was  clearly  distinguish- 
able from  Atkinson  v.  Chatham,  29  0.  K.  518,  sub  nom. 
Bell  Telephone  Co.  v.  Chatham,  31  S.  C.  K.  61;  that  here  the 
causa  ca/usans  of  the  accident  was  not  the  running  away  of 
the  horses,  but  the  sliding  into  the  washout  of  the  waggon, 
owing  to  the  bad  and  inefficient  state  of  the  road,  Hill  v.  New 
Biver  Co.,  9  B.  &  S.  303,  being  in  point;  that  the  plaintiff's 
success  did  not  depend  on  his  shewing  that  his  horses  were 
not  vicious;  and  that  the  judgment  of  the  Supreme  Court  in 
Bell  Telephone  Co.  v.  Chatham,  supra,  in  no  way  displaced 
the  law  declared  in  Sherwood  v.  Hamilton,  37  U.  C.  K.  410, 
and  Toms  v.  Whitby,  35  IT.  C.  K.  195. 

C.  Bobinson,  K.C.,  and  W.  L.  Wickett,  St.  Thomas,  for 
defendants. 

T.  W.  Croihers,  St.  Thomas,  for  plaintiff. 

The  appeal  was  argued  on  December  10th,  1901,  before 
the  full  Court,  and  judgment  was  delivered  on  January  13th, 
1902,  by  Armour,  C.J.O.,  and  Lister,  J.A.  The  questions 
presented  in  the  case  are  purely  questions  of  fact.  The 
weight  of  evidence  involves  the  degree  of  credibility  to  be 
attached  to  the  statements  of  the  different  witnesses,  and 
when  such  statements  are  conflicting,  much  reliance  must  be 
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placed  upon  the  conclusion  at  which  the  trial  Judge  has 
arrived  in  respect  to  them,  and  as  he  has  had  an  opportunity^ 
which  this  Courii  cannot  have,  of  hearing  and  seeing  the  wit- 
nesses, and  being  as  it  were  in  the  atmosphere  of  the  case 
at  the  trial,  his  conclusion  should  not  be  set  aside  unless  it 
plainly  appears  to  be  wrong.  There  is  nothing  in  the  evi- 
d(  nee  which  should  justify  any  interference  with  the  findings 
of  the  judge,  and  as  he  believed  the  evidence  for  the  plain- 
tiff, as  to  the  nature  and  extent  of  his  injury,  that  evidence 
amply  warrants  the  damages  awarded.  Befer,  in  addition  to 
the  cases  cited  below,  to  Lucas  v.  Moore,  43  U.  C.  K.  534,  3 
A.  K.  602.     Appeal  dismissed  with  costs. 

Crothers  &  Price,  St.  Thomas,  solicitors  for  plaintiff. 

W.  L.  Wickett,  St.  Thomas,  solicitor  for  defendants. 

Britton,  J.  January  IGth,  1905^ 

TRIAL. 

CITIZENS  TELEPHONE  AND  ELECTEIC  LIGHT  CO.  v. 

TOWN  OF  EAT  POETAGE. 

Municipal  Corporation — Contract  for  Light,  etc.,  icith — Reduction  of 
Price  hy  Corporation — By-law — Reasonableness  of — Vonstmction 
of — Validity  of. 

Action  tried  at  Eat  Portage,  brought  to  restrain,  the  de- 
fendants from  amending  by-law  No.  105  as  already  amended,, 
so  as  to  reduce  the  rates  which  the  plaintiff  company  is 
entitled  to  charge  for  light  to  consumers  in  the  town  ^-^f  Rat 
Portage. 

G.  F.  Shepley,  K.C.,  and  T.  E.  Ferguson,  Eat  Portage,  for 
plaintiffs. 

C.  A.  Hasten,  and  A.  McLennan,  Eat  Portage,  for  de- 
fendants. 

Britton,  J. — By-law  105  was  passed  on  June  30th,  1892,. 
and  under  it,  a  contract  was  entered  into  between  the  parties 
in  relation  to  the  placing  of  poles  and  wires  for  the  supply 
of  electric  light  to  citizens.  The  by-law  is  part  of  the  con- 
tract, and  bears  the  same  date.  Section  10  of  the  by-law  is 
as  follows : — "The  said  corporation  reserves  the  right  to  alter 
or  amend  this  by-law  in  whole  or  in  part,  and  to  make  such 
further  conditions  as  the  council  of  the  town  of  Eat  Portage 
may  think  proper.^'  The  contract  and  section  11  of  the  by- 
law provided,  that  the  rates  which  were  thereafter  to  be 
charged  should  be  at  least  ten  per  cent,  lower  than  the  rates 
then  being  charged  by  another  company,  and  it  was  provided 
by  section  12  of  the  by-law,  that  in  the  event  of  amalgama- 
tion by  the  companies,  the  rights  created  under  by-law  105 
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shoixld  become  null  and  void,  and  absolutely  forfeited.  The 
companies  subsequently  amalgamated  with  the  assent  of  the 
defendants,  who  passed  a  new  by-law  in  November,  1892,  con- 
firming a  new  contract,  and  confirming  by-law  105  as  amend- 
ed. 'The  amendment  provided  that  plaintiffs  should  not 
charge  more  than  15  per  cent,  above  the  then  advertized 
rates^  during  the  term  of  10  years.  The  defendants  now  to 
propose,  under  the  said  clause  10,  to  pass  a  by-law  providing 
thai:  the  plaintiffs  shall  not  be  at  liberty  to  charge,  as  a  max- 
im tun,  more  than  20  per  cent,  below  the  present  schedule 
rales,    and,  as  they  can  now  charge  up  to  15  per  cent,  above 

adv^ertized  rates,  the  difference  to  them  would  be  35  per 
cea-fc. 

I  think  the  only  reasonable  construction  to  be  put  in 
section  10  is,  that  the  defendants  can  amend  the  by-law  as 
to  the  poles,  their  location  and  erection,  and  the  installing 
tha  telephone  and  electric  light  system,  having  all  that  done 
luiciex-  municipal  direction,  and  in  a  way  to  protect  and  bene- 
fit citizens  in  the  use  of  streets,  aud  respecting  provisions  in 
sections  preceding  section  10,  but  not  in  reducing  the  prices 
so  a.Q  to  compel  plaintiffs  to  furnish  light  at  a  loss,  or  to  go 
fk  ^  ^^f  business.  Such  a  i^esult  was  never  contemplated,  and 
the  ex:ercise  of  such  power  by  a  municipality  would  be  un- 
reasonable: City  of  Toronto  v.  Toronto  Street  Kailway  Co., 

^^  -^-    B.  30,  per  Boyd,  C,  and  per  Hagarty,  C.J.O.,  at  p. 

401  ^f^^  ^®  ^^^  therein  cited  of  Elwood  v.  Bullock,  6  Q.  B. 

^^^^    ixi  which  Sir  J.  Coleridge  says  :    "Whether  a  by-law  is 

^^   tlxc  regulation  of  trade  or  for  purposes  of  police,  it  must 

jf  "^^^^.sonable  and  just.^'     The  object  of  defendants^  by-law 

^^^1^  be  the  good  and  welfare  of  citizens  generally,  and 

XI  ^''^^^i  the  attempted  amendment  to  reduce  rates  were  valid, 

^    ^^fendants,  under  the  circumstances  in  evidence,  should 

-       t>^  permitted  to  use  that  power  in  the  supposed  interest 

,  5^^*^^  class  of  citizens  against  another.     ...     To  force 

^  ^"*-*^ "tiffs  to  supply  light  at  a  loss  is  not  iD  the  public  interest. 

^    •        ^  •    There  is  no  evidence  of  actual  malice  on  the  part  of 

.  •  '"'^^iclual  members  of  the  defendants*  council,  but  it  is  a  fair 

.^_  -^^xice  from  what  has  taken  place,  that  the  council  have  in 

x|^^    '^rie  getting  control  of  the  electric  light  plant  by  pressure, 

A  g     ^^^*^  than  a  desire  to  reduce  rates  for  the  public  good.     .     . 

i^^^'   t)y-law  to  remedy  a  private  grievance  will  not  stand,  so 

^-7~*jQ.w  under  the  circumstances  of  this  case  ought  not  to  be 

?  l^^itted.    It  is  not  necessary,  in  the  view  I  take  of  the  case, 

,^   ^•^^''e  to  decide  whether  or  not  it  is  within  the  powers  of 

^^<3ant8*  council,  having  once  amended  by-law  105,  to 


y^      ^^    amend,     .     .     .    but  it  may  well  be  doubted,  in  the 
^^  ^   oi  the  amendments  already  made,  whether  they  can  do 
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60  without  plaintiflfs^  consent.  Judgment  should  be  enterad 
for  plaintiffs,  with  a  declaration  that  the  defendants  have  not 
the  right,  during  the  existence  of  the  present  contract,  to 
alter  or  change,  without  the  consent  of  the  plaintiffs,  the 
rates  charged  in  the  conduct  of  its  light  and  telephone  busi- 
ness. The  injunction  already  granted  is  continued.  Costs 
to  plaintiffs  on  High  Court  scale. 

T.  R.  Ferguson,  Rat  Portage,  solicitor  for  plaintiffs. 

McLennan  &  Wallbridge,  Rat  Portage,  solicitors  for  de- 
fendants. 


Brixton,  J.  :  JanuaiRY  16th,  1902. 

TRIAL. 

TOWN  OF  RAT  PORTAGE  v.  CITIZElsrS  ELECTRIC  CO. 

OP  RAT  PORTAGE. 

Municipal  Corporation — Electric  Lighting  of  Streets — Contract — Exe- 
cution hy  Acting  Mayor — Contract  Partly  Performed — By-law  io 
Confirm— Necessity  of— Tax  By-law—Effect  of—R.  S.  0.  ch,  ^i, 
sees.  282,  404,  405,  568. 

Action  tried  at  Rat  Poriage,  brought  to  have  a  contract 
between  the  parties  declared  void,  (1)  because  no  by-law  was 
passed  authorizing  or  sanctioning  the  contract;  (2)  the  con- 
tract was  not  executed  by  a  duly  authorzied  agent  of  plain- 
tiffs, and  (3)  the  agreement  was  not  drawn,  signed  or  sealed 
in  a  way  to  bind  the*  plaintiffs. 

C.  A.  Hasten  and  A.  McLennan,  Rat  Portage,  for  plain- 
tiffs. 

6.  F.  Shepley,  K.C.,  and  T.  R.  Ferguson,  Rat  Pori^e, 
for  defendants. 

The  facts  sufficiently  appear  in  the  judgment. 

Britton,  J. — The  defendauts  purchased  the  assets  of  a 
company  which  had  an  agreement  with  plaintiffs  for  lighting 
the  streets.  The  contract  was  duly  completed,  and  in  Feb- 
ruary, 1895,  a  new  one  was  made  for  the  electric  lighting  of 
the  town  for  5  years.  In  August,  1899,  tenders  were  adver- 
tized for,  and  defendants  tendered  to  supply  street  lighting, 
etc.,  for  6  years  from  February,  1900,  and  deposited  with 
plaintiffs  a  marked  cheque  for  $1,000.  The  tender  was  in 
t(*nns  of  a  draft  contract  alleged  to  have  been  agreed  upon 
by  a  committee  of  the  council.  A  meeting  of  the  council 
wap  held  on  September  11th,  1899,  and  a  resolution  passed 
accepting  the  tender,  and  authorizing  the  Mayor  and  the 
Clerk  to  sign  the  contract  as  presented  in  draft.     The  Mayor 
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wan  absent,  but  the  Acting  Mayor,  and  the  Clerk  signed  it  at 
the  meeting,  and  the  plaintiflfs'  seal  was  affixed.  The  cheque 
was  handed  back  the  next  day.  On  November  13th,  1899, 
a  resolution,  reciting  the  agreement  and  ratifying  its  execu- 
tion by  the  Acting  Mayor,  was  passed.  The  minutes  of  this 
meeting  were  read  and  confirmed  at  a  subsequent  meeting, 
and  the  corporate  seal  of  plaintiffs  attached.  Thereafter  the 
contract  was  acted  on.  by  both  parties,  and  was  being  actod 
on  when  this  action  was  brought. 

The  contract  without  express  enactment  would  be  good 
under  sec.  5G8  of  the  Municipal  Act.  .  .  The  necessity 
of  a  by-law  to  create  liability  on  the  part  of  a  municipal  cor- 
poration on  an  executory  contract  was  discussed  and  decided 
in  Waterous  Engine  Works  Co.  v.  Palmerston,  21  S.  C.  B. 
ohG,  s^cs.  282,  and  480,  there  in  question,  being  sees.  325,  and 
565,  for  comparison,  of  the  present  Municipal  Act.  .  .  . 
The  town  there  was  held  not  liable,  in  the  absence  of  by-law, 
for  the  price  of  a  fire  engine  which  had  not  been  accepted. 
The  council  acted  here  imder  sec.  568,  and  sec.  272  gives  the 
Acting  Mayor  all  the  powers  of  the  Mayor.  .  .  .Bernardin 
y  Dufferin,  19  S.  C.  K.  581,  decides  that  a  corporation  is 
liable,  on  an  executed  contract,  for  the  performance  of  work 
within  its  powers  and  which  it  has  adopted,  and  has  had  the 
benefit,  though  the  contract  is  not  under  the  corporate  seal. 
The  contract  here  is,  to  all  intents  and  purposes,  an  executed 
one,  A  valid  contract  in  full  force  was  terminated  before 
its  expiry,  and  rights  under  it  abandoned,  and  the  new  ono 
has  been  acted  on  for  2  years,  and  defendants  changed  their 
position  on  the  faith  of  its  running  for  5  years,  renewable 
for  5  more  years.  The  plaintiffs  are,  I  think,  bound,  as  an 
individual  may  be,  by  acquiescence,  and  are  estopped  in  this 
action:  Pembroke  v.  Canada  Central  R.  W.  Co.  3  0.  R.  603. 
The  corporation  itself  is  plaintiff,  not  a  ratepayer,  and  iis  not 
passing  a  by-law  looks  like  bad  faith.  In  1900,  and  1901, 
by-laws  were  passed  for  raising  by  taxation,  in  addition  to 
other  moneys,  sums  to  pay  defendants  under  the  contract, 
and  this  could  only  be  done  by  by-law:  Sees.  404,  405  of  the 
Act.  These  by-laws  lawfully  ratified  the  contract :  Robins  v. 
Brockton,  7  0.  R.  48.  The  action  is  dismissed  with  costs. 
The  defendants  are  entitled  to  a  declaration  that,  as  between 
them  and  the  plaintiffs,  the  contract  is  a  valid  and  binding 
one,  and  that  plaintiffs  must  carry  it  out  in  all  respects. 

McLellan  /&  WaWbridge,  Rat  Portage^  eoliddtors  for 
plaintiffs. 

T.  R.  Ferguson,  Rat  Portage,  solicitor  for  defendants. 
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January  17th,  1902. 
divisional  court. 

DODGE  V.  SMITH. 

I'Jstoppel  by  Deed — Mines  and  Minerals — Possessory  Title  again«t 
Patentee  —  Subsequent  Reservation  of  Minerals  in  OratU  by 
Patentee — Effect  of — Surface  Possession — Notice — Evidence. 

Appeal  by  defendants  from  judgment  of  Lount,  J.,  in 
action  to  restrain  defendants  from  trespassing  upon  lot  17, 
in  the  sixth  concession  of  the  township  of  Bedford,  in  the 
county  of^Frontenac,  and  digging  for  or  removing  any  min- 
erals therefrom.  In  1864,  the  Crown  granted  the  lot  to 
Edwin  Dodge,  Dodge  registered  the  deed  in  1866,  and  in 
1877,  conveyed  to  his  son  Edwin  G.  Dodge,  In  ISS-t, 
Edwin  G.  Dodge  conveyed  to  Patrick  Murphy,  by  deed 
containing  a  clause,  saving  and  excepting  all  mines, 
minerals,  and  ores.  Murphy  made  a  mortgage  for  the 
balance  of  the  purchase  money  to  Dodge,  which  contained 
a  clause  "saving  and  excepting  the  mines,  which  said  mort- 
gagor has  no  claim  to."  The  plaintiffs  claim  the  minerals 
under  the  will  of  Edwin  G.  Dodge.  The  defendants'  title  is 
derived  through  Murphy.  The  trial  Judge  found  that  P. 
Murphy  had  been  in  possession  for  two  years  prior  to  the 
deed  to  him  from  Dodge;  that  the  lot  had  been  fenced  in  for 
upwards  of  t^en  years  either  by  P.  Murphy,  or  his  brother  J. 
Murphy  who  had  been  in  possession  as  a  squatter  for  eignl 
years,  and  who  had  then  left  it;  that  P.  Murphy  went  into 
possession  as  a  squatter,  and  remained  there  for  ten  years 
before  the  deed  to  him  from  Dodge;  but  that  Murphy's  con- 
duct in  dealing  with  the  grantee  of  the  Crown,  Dodge,  in 
receiving  the  deed  from  him,  and  giving  him  the  mortgage 
with  the  reservations,  and  in  not  asserting  at  any  lime  a 
title-  by  possession,  disentitled  him  now,  through  KTs  repre- 
sentatives, to  assert  it;  that  the  deed  and  mortgage  read  to- 
<^ether  operated  to  estop  Jiim  and  them  from  claiming 
title  to  the  minerals;  that  when  P.  Murphy  sold,  his  con- 
veyance and  the  subsequent  conveyances  excepted  the  min- 
erals, and  if  not  estopped  against  the  grantee  of  the  Crown, 
he  and  they  are  estopped  against  those  who  had  notice 
through  the  registry  office,  that  P.  Murphy  made  no  claim 
to  the  minerals. 

G,  H.  Watson,  K.C.,  for  appellants. 

W.  J.  McWhinney  and  S.  B.  Woods,  for  plaintiffs. 

Judgment  of  the  Court,  Falconbridge,  C.J.,  and 
Street,  J.,  was  delivered  bv  Street,  J. — At  the  date  of  the 
conveyance  of  July  10th,  1884,  from  Dodge  to  Murphy,  ana 
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the  mortgage  back,  the  title  to  the  mines  and  minerals  had 
been  extinguished  by  the  possession  of  Murphy,  who  had 
acquired  as  against  Dodge  a  good  title  to  both  land  and 
minerals.  If  the  mines  had  been  revested  in  Dodge,  sub- 
sequent possession  by  Murphy  of  the  surface  would  not 
extinguish  Dodgers  title  to  the  mines:  Seaman  v.  Vawdrey, 
16  Ves.  390;  Smith  v.  Lloyd,  9  Ex.  562.  But  there  is  noth- 
ing in  the  conveyance  or  circumstances  which  had  the  effect 
of  revestilig  the  mines  in  Dodge,  or  which  can  estop  defend- 
ants, claiming  under  Murphy,  from  asserting  his  title  down 
to  1884.  When  Dodge  reserved  the  mines,  he  reserved  som*?- 
tbing  he  had  not  got,  and  the  reservation  did  not  operate  as 
a  grant  from  Murphy.  The  statement  in  the  mortgage  that 
Murphy  makes  no  claim  to  the  mines,  whatever  its  effect 
between  the  parties  in  an  action  between  them  and  their 
privies,  and  upon  the  mortgage,  can  have  no  effect  in  this 
action.  It  is  evidence  merely  for  plaintiff,  but  has  been 
shewn  to  incorrect:  Carpenter  v.  Buller,,8  M.  &  W.  209; 
Ei  p.  Morgan,  2  Ch.  D.  89. 

Appeal  is  allowed  with  costs  and  judgment  below  reversed 
with  costs. 

McWhinney,  Ridley,  &  Co.,  Toronto,  solicitors  for  plain- 
irffs. 

Watson,  Smoke,  &  Smith,  Toronto,  solicitors  for  defend- 
ants, i 


Jainuary  17th,  1902. 
divisional  court. 
MATTHEWS  v.  MOODY. 

Evidence— Trial — Jury — Refusal  of  Trial  Judge  sua  sponte  to  Admit 
Evidence — New  Trial — Costs — Contract — Rescission  of — Evidence 
in  Support  of — Rule  785. 

Motion  by  defendants  to  set  aside  verdict  and  judgment 
for  plaintiff  for  $235  in  an  action  for  damages  for  breach 
of  a  warranty  or  return  of  money  paid,  tried  by  Robertson, 
J.,  and  a  jury  at  Pembroke,  and  to  dismiss  the  action  or  for 
a  new  trial.  The  warranty  was  upon  the  sale  of  a  specific 
uriiele,  a  hay  press,  by  the  defendants  to  the  plaintiff 
for  $300.  By  the  contract  the  property  in  the  article 
was  not  to  pass  until  payment  in  full.  The  defendants  took 
on  account  of  the  purchase  price  a  pair  of  horses  valued  at 
$235  and  gave  credit  for  the  $65  balance.  At  the  trial  the 
defendants  asked  for  a  nonsuit  because  the  property  did  not 

8. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 
W.  R.  White,  K.C.,  for  plaintiff. 
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Street,  J. — In  his  statement  of  claim  the  plaintiff  set 
out  that  the  defendants  had  guaranteed  the  hay  press  to  do 
good  work,  and  the  breach  of  the  guaranty.  The  defendants 
denied  the  breach,  and  alleged  that  the  breaking  of  the  press 
was  due  to  unskilful  handling.  The  plaintiff  said  in  one  of 
his  letters,  which  was  in  evidence,  that  for  25  days  he  had 
tried  to  make  the  press  work,  but  that  in  that  time  it  had 
only  pressed  129  tons  of  hay,  which  was  only  equal  to  13 
sniiill  days*  work  at  10  tons  a  day.  On  cross-examination,  it 
was  shewn  that  plaintiff  entered  in  a  book,  which  he  had 
with  him  in  Court,  the  quantities  of  hay  he  had  pressed  at 
each  farm  he  visited.  The  plaintiff  cannot  rely  on  breach 
of  warranty,  because  the  title  to  the  press  has  never  vested 
in  him.  He  must  rely  upon  the  right  to  rescind  the  con- 
tiact  after  certain  trials  of  the  press,  and  notices  given  to 
defendants.  This  right  only  arises  "  if  the  machine  cannot 
be  made  to  do  good  work,"  and  the  defendants  were  entitled 
to  have  the  evidence  upon  that  point  submitted  to  the  jury. 
An  important  element  in  determining  whether  the  press 
cculd  be  made  to  do  good  work,  was  the  amount  of  work  that 
it  was  made  to  do  in  the  six  or  seven  weeks  during  which  the 
plaintiff  was  working  it.  The  plaintiff  had  written  to  defend- 
ants that  the  press  had  been  doing  good  work.  The  defend- 
ants were  therefore  cleariy  entitled  to  the  production,  by  the 
plaintiff  on  his  cross-examination,  of  the  book  containing  the 
ei  tries  of  amount  pressed  daily.  This,  the  trial  Judge 
refused  to  allow.  A  substantial  wrong  has  been  occasioned 
to  the  defendants  within  the  meaning  of  rule  785  by  such 
refusal,  the  extent  and  effect  of  which  is  unknown,  but 
which  might  have  proved  of  the  highest  impori;ance: 
Bray  v.  Ford,  [1896]  A.  C.  44.  There  should  be  a  new  trial. 
Costs  of  former  trial  and  of  the  motion  must  be  in  the  action, 
because  the  objection  to  the  evidence  seems  to  have  been 
wholly  that  of  the  Judge,  and  not  of  the  counsel  against 
whose  client  it  was  tendered. 

Palconbridge,  C.J.,  after  setting  out  in  detail  what 
took  place  at  the  trial  upon  the  rejection  of  the  evidence: — 
I  think  substantial  wrong  has  been  occasioned,  and  there 
must  be  a  new  trial.  Costs  of  formicr  trial  and  motion  to 
be  in  the  action,  the  plaintiff^s  counsel  not  appeaxing  to  have 
raised  or  pressed  the  objection  to  the  evidence. 

Brixton,  J. — It  seems  to  me  substantial  justice  will  be 
done  by  allowing  this  verdict  to  stand,  notwithstanding  the 
improper  rejection  of  evidence.  The  evidence  given  well 
warrants  the  findings  (1),  that  the  press  was  not  well  made, 
(2)  that  it  was  not  in  good  working  order  when  the  plaintiff 
had  it,  and  (3)  that  plaintiff  tried  fairly,  and  in  good  faith. 
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to  get  it  to  work  properly.  The  plaintiff  was  to  have  only 
cne  day  to  try  the  press.  The  defendants  by  their  conduct 
in  sending  an  agent  to  plaintiff,  by  suggestion  and  persua- 
sion, threw  him  off  his  guard  as  to  his  strict  legal  position. 
I  think  defendants  have  waived  their  right  to  hold  plaintiff 
to  the  strict  letter  of  the  contract,  and  that  they  should 
accept  the  press.  Substantial  justice  will  be  done  by  allow- 
ing the  verdict  to  stand. 

Motion  refused.     Costs  in  the. action. 

White  &  Williams,  Pembroke,  solicitors  for  plaintiff. 
J.  G.  Forgie,  Pembroke,  solicitor  for  defendants. 


January  18th,  1902. 
divisional  court. 

BOOTH  V.  BOOTH. 

Mechanic's  Lien — Work  Done  to  Houses  of  Different  Owners — Lien 
Attaches  to  Interest  of  Each  Oivnei- — Amount  may  be  Propor- 
tioned— Recoverable  if  Proved — Diaci^etion  of  Master — Interfere 
ence  with—R,  8.  0.  ch,  153,  sees.  7  (1),  2  (S). 

Appeal  by  Mary  E.  Hess  and  others,  served  with  notice  of 
trial  in  a  summary  proceeding  to  enforce  a  mechanic's  lien, 
from  the  judgment  of  the  Master  at  Belleville,  allowing 
plaintiff's  lien.  The  lien  is  claimed  by  plaintiff  against 
property  on  Ridgeway  street,  in  the  town  of  Trenton,  belong- 
ing to  bis  wife,  and  is  for  a  balance  due  in  respect  of  repairs 
to  the  value  of  $896.60  dene  by  him  to  the  property  in  ques- 
tion, and  the  property  adjoining  it,  both  of  which  are  cov- 
ered by  the  same  roof,  but  the  latter  property  is  owned  by 
the  defendant's  mother. 

The  Master  found  the  plaintiff  entitled  to  a  lien  for 
$295.50,  and  that  that  amount  had  been  expended  by  him 
iipon  the  property  out  of  his  own  moneys. 

T.  A.  O'Eourke,  Trenton,  for  appellants. 

H.  L.  Drayton,  for  plaintiff. 

Judgment  of  the  Court  (Meredith,  C.J.,  and  Britton, 
J-)  was  delivered  by  Meredith,  C.J. — I  think  a  lien  may 
attach  on  the  land  of  each  owner  where  the  buildings  are 
repaired  under  their  joint  contract,  as  in  this  case,  for  one 
entire  price,  provided  a  separate  account  has  been  kept.  B. 
^-  0.  eh.  153,  sec.  4,  creates  the  lien,  and  by  sec.  7  it  attaches 
^pon  -the  estate  of  the  owner  as  defined  by  sec.  3  (3).  The 
Master  has  properly  found  that  the  plaintiff  has  brought 
himself  within  these  provisions.  The  work,  etc.,  was  done 
ftt  the  request  of  the  wife,  and  plaintiff  is  entitled  to  a  lien 
^^  her  estate,  limited  to  the  amount  justly  due.     The  price 
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may  be  apportioned.  This  has  been  done  in  the  United 
States:  Butler  v.  Rivers,  4  B.  I.  38;  Ballou  v.  Black,  17  Neb. 
389.  The  Master  found  that  the  lien  was  registered  and  the 
action  brought  within  the  time  limited  by  sees.  22  and  23, 
and  as  there  is  evidence  to  support  his  conclusion,  it  should 
not  be  disturbed.  -There  was  also  evidence  to  establish  the 
work  done,  and  the  materials  furnished  for  the  part  of  the 
building  which  belonged  to  the  wife.  The  Master's  finding 
should  not  be  disturbed  even  though  he  had  found  the  other 
way  on  the  evidence.  It  cannot  be  said  he  was  wrong,  and 
unless  it  can,  his  findings  should  not  be  set  aside. 

Brixton,  J.,  I  concur. 
Appeal  dismissed  with  costs. 

A.  Abbott,  Trenton,  solicitor  for  plaintiff. 

T.  A.  O'Rourke,  Trenton,  solicitor  for  Mary  E.  Hess  et  ah 


Brixton,  J.  January  18th,  1902. 

CHAMBERS. 

RE  MOORE. 
Will — Conversion — Residuary  Legatee. 

Application  by  an  executor  for  advice  of  the  Court,  under 
B,  S.  0.  ch.  129,  sec.  39.  The  testatrix,  Abigail  Moore,  by 
the  first  clause  of  her  will,  devised  her  homestead  to  Mrs. 
Kobert  Moore,  her  son's  wife.  Subsequent  to  the  execution 
of  the  will,  the  executrix  sold  the  bouse,  receiving  some  cash, 
and  a  mortgage  for  the  balance  of  the  purchase  money. 
By  the  seventh  clause  of  the  will  it  is  provided  that,  "  any 
money  there  may  be  over  and  above  what  I  have  herein  men- 
tioned, I  give  to  my  nephew,  Joseph  Mills  of  Ireland,  County 
of  Monaghan.'* 

George  Edmison,  Peterborough,  for  executrix. 

M.  Dennistoun,  Peterborough,  for  Joseph  Mills. 

Britton,  J. — ^Held,  that  Mrs.  R.  Moore  is  not  entitled 
to  the  mortgage  or  the  money  thereby  secured  upon  the 
house.  Held,  also,  that  this  mortgage  is  to  go  to  Joseph 
Mills  under  the  7th  clause  in  the  will.  Held,  further,  that 
there  is  no  intestacy  as  to  any  part  of  the  estate.  Joseph 
Mills  consenting  in  Court  to  the  erection  by  executor  of  a 
suitable  tombstone  to  the  memory  of  Abigail  Moore,  order 
made  for  erection  of  same,  at  a  cost  not  to  exceed  $50,  and 
that  the  cost  thereof  be  allowed  to  the  executor  in  passing 
his  accounts.  Costs  of  all  parties  to  this  application  to  be 
paid  out  of  the  estate.  ^ 

Edmison  &  Dixon,  Peterborough,  solicitors  for  executor. 

Dennistoun,  Peck,  &  Stevenson,  Peterborough,  solicitors 
for  Joseph  Mills. 
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tALCONBRIDGE,    C.J.  JANUARY    7tH,    1902. 

TRIAL. 

AITCHESON  V.  McKELVEY. 
Specific    Performance — Agent — Fraud-r-Amendment — Delay. 

Action  tried  at  Hamilton  brought  by  administratrix  of 
oi-iate  of  Ellen  Butler,  deceased,  for  specific  performance  of 
agreement  by  defendant,  made  with  one  Bowerman,  to  pur- 
chase certain  properi^y  in  the  city  of  Hamilton. 

A.  O^Heir,  Hamilton,  for  plaintiff. 

J.  L.  Counsell,  Hamilton,  for  defendant. 

Falconbridge,  C.J. — The  defendant,  and  his  wife, 
and  sister,  all  admit  on  cross-examination,  that  the  agree- 
ment which  he  claims  to  have  made  with  plaintiff's  agent, 
Bowerman,  that  the  necessary  money  should  be  raisea  on 
mortgage  of  the  property  in  question,  and  a  lot  which  de- 
fv*ndant  had  placed  in  Bowerman's  hands,  was  an  agreement 
with  Bowerman,  personally,  and  not  with  the  Butler  estate, 
which  they  all  taiew  had  to  get  its  money.  And  so  they 
have  easily  persuaded  themselves,  that  this  understanding 
or  arrangement  was  read  out  by  Bowerman  as  part  of  the 
contract  which  defendant  signed.  Issue  was  joined  on  Oc- 
tober 31st,  1901,  and  it  was  not  until  January  2nd,  1902, 
that  defendant  sought  to  amend  charging  fraud.  It  is  too 
late  to  do  so.  The  defence  fails.  Judgment  for  plaintiff 
with  costs. 

Staunton  &  O'Heir,  Hamilton,  solicitors  for  plaintiff. 

MacKelcan  &  Counsell,  Hamilton,  solicitors  for  de- 
fendant. 
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Fkrguson,  J.  January  20th,  1902. 

TRIAL. 

McGABR  Y.  TOWjSf  OF  PEESCOTT. 

Uightoay — Non-repair — Kmwledge   of   by   Municipal   Corporation — 

Time — Negligence — Damages. 

Action  tried  at  Brockville,  brought  to  recover  damages 
for  injuries  sustained  by  plaintiff  owing  to  non-repair  of  a 
board  sidewalk  on  Ann  street,  in  the  town  of  Brockville. 

J.  A.  Hutcheson,  Brockville,  and  A.  A.  Fisher,  Brock- 
ville, for  plaintiff. 

J.  B.  Clarke,  K.C.,  and  J.  K.  Dowsley,  Prescott,  for 
defendants. 

Ferguson,  J. — That  the  plaintiff  sustained  serious 
injury  is  not  disputed,  and  it  is  conceded  that  she  was  not 
guilty  of  contributory  negligence.  It  is  also  admitted  that 
she  gave  defendants  the  notice  respecting  injury,  and  of 
intended  action.  .  .  The  sidewalk  was  four  feet  wide, 
the  planks  running  crosswise  of  the  walk.  One  of  the 
planks,  about  ten  inches  wide,  was  missing,  leaving  a  hole 
across  the  walk  of  between  six  and  eight  inches  in  depth. 
•  .  The  injuries  of  plaintiff  are  severe.  There  is  beyond 
doubt  a  very  serious  injury  to  the  sciatie  nerve  on  the  right 
side;  some  of  the  professional  witnesses  being  of  th^ 
opinion  that  the  plaintiff  may  never  recover,  otfiers  that 
she  may  in  time,  .opinions  differing  as  to  the  length  of 
time.  .  .  .Though  the  professional  witnesses  were  not  all 
of  the  same  opinion,  I  have  no  doubt  that  it  is  shewn  that 
the  injury  to  the  nerve  was  caused  by  the  fall.  ...  I 
find  also  that  the  medical  treatment  was  proper.  .  .  . 
The  population  of  Prescott  is  shewn  by  its  mayor  to  be 
about  3,000.  Ann  street  is  on  one  side  of  the  town,  and 
not  very  thickly  built  upon,  and  the  traffic  was  shewn  to  be 
not  very  great,  nor  yet  very  small,  when  the  localitv  is  con- 
sidered. The  accident  occurred  at  8.30  p.m.  on  July  7th, 
1901.  .  .  Prom  the  evidence  I  think  the  sidewialk  was  in 
a  dangerous  condition  from  June  29th,  1901.     One  witness 
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Baid  that  the  sidewalk  was  old  10  years  ago,  and  it  is  shewn 
tl-at  the  scantlings  were,  in  most  places,  very  rotten.  .  . 
I  am  of  opinion  that  this  want  of  repair  existed  for  such  a 
length  of  time,  that,  having  regard  to  all  the  other  circum- 
stances of  the  case,  amongst  which  are,  the  population  of  the 
town,  the  fact  that  the  sidewalk  was  a  very  old  and  well  worn 
out  one,  the  situation  of  the  street  on  which  the  sidewalk 
was,  the  travel  upon  it,  etc.,  the  defendants  ought  to  have 
known  of  its  state,  and  should  be  taken  to  have  had  notice 
of  it.  The  plaintiff  sustained  the  injuries  by  reason  of 
defendants'  negligence,  and  I  assess  the  damages  at  $1,500. 

Hutcheson  &  Fisher,  Brockville,  solicitors  for  plaintiff. 

J.  K.  Dowsley,  Prescott,  solicitor  for  defendants. 


Ferguson,  J.  January  20th,  1902. 

TRIAL. 

BEAM  V.  BEATTY. 

BUNTING  V.  BEATTY. 

Infant — Contract  of,  to  Indemnify — Voidable  not  Void — Ratification 
at  Majority — Unliquidated  Damages — Inta-est. 

Actions  tried  at)  St.  Catharines,  brought  to  recover  dam- 
ages upon  the  defendant's  bonds,  dated  in  1893,  indemni- 
fying plaintiffs  against  tho  purchase  of  certain  stock  in  the 
Colorado  River  Irrigation  Co. 

G.  Lynch-Staunton,  K.C.,  for  plaintiff, 

C.  A.  Masten,  for  defendant. 

Ferguson,  J. — Held,  that  the  infancy  of  the  defendant 
at  the  time  of  making  the  bonds  rendered  them  voidable, 
but  not  void,  and  that  after  becoming  of  age  defendant  had 
ratified  them.  Judgment  in  first  action  for  $496  and  costs, 
and  in  second  action  for  $720,  but  interest  cannot  be 
allowed  because  the  losses  suffered  by  plaintiffs  sound  in 
damages.         ' 

A.  W.  Marquis,  St.  Catharines,  solicitor  for  plaintiffs. 

F.  C.  McBurney,  Niagara  Falls,  solicitor  for  defendant. 


Ferguson,  J.  January  20th,  1902. 

TRIAL.  ! 

SHERLOCK  V.  WALLACE. 

Contract— A8  to  Profits  on  Stock— Evidence  of— Deed   of   Land   as 

Security— Redemption— Stoclcl)rolce}\ 

Action  brought  to  compel  the  reconveyance  to  plaintiff 
of   certain   lands  conveyed  by   him   by   absolute   deed   to 
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defendant  as  security  for  any  sum  which  might  be  found 
due  after  the  conclusion  of  certain  investments  in  stocks 
made  by  the  parties. 

Ferguson,  J. — Held,  that  the  plaintiff  had  failed  to 
shew  that  there  was  an  agreement  that  the  profits,  if  any, 
arising  upon  the  stock  on  hand  should  go  for  his  benefit. 

Crothers  &.  Price,  St.  Thomas,  solicitors  for  plaintiff. 

McCrimmon  &  Wilson,  St.  Thomas,  solicitors  for  defend- 
ant. 


i  ERGUSON,  J.  January  20th,  1902. 

TRIAL. 

VANDtrSEN  V.  YOUNG. 

Undue  Influence— Parent  and  Child — Conveyance  of  Land — Without 
Independent  Advice— For  Suitable  Support  of  Parent-^Absence 
of  Fraud — Oood  Consideration.. 

Action  brought  to  set  aside  an  indenture  made  in  1900, 
by  plaintiff  to  defendant,  to  have  the  registration  vacated, 
and  to  recover  damages  for  breach  of  a  verbal  agreement  by 
defendant  to  support  and  maintain  plaintiff  suitably  on  the 
land.  The  plaintiff  is  80  years  of  age  and  cannot  read  or 
write,  and  alleges  undue  influence,  and  that  she  acted  with- 
out independent  advice  in  executing  the  indenture  by  which 
she  agreed  to  devise  the  land  to  defendant  in  consideration 
of  being  supported  thereon  until  her  death. 

Ferguson,  J. — Held,  that  the  plaintiff  appeared  to  be  a 
woman  of  remarkable  clearness  of  mind,  with  mental  facul- 
ties unimpaired,  that  there  had  been  no  fraud  on  the  part  of 
her  daughter,  the  defendant,  and  that  the  transaction  was 
supported  by  good  consideration  and  must  stand.  Action 
dismissed  with  costs. 

M.  M.  Brown,  Brockville,  solicitor  for  plaintiff. 

Hutcheson  &  Fisher,  Brockville,  solicitors  for  defendant. 


Britton,  J.  January  21st,  1902. 

chambers. 

RE  SMITH. 

Infant — Custody  of — As  between  Parents, 

Where  an  order  was  made  in  May,  3899,  giving  the  cus- 
tody of  two  children  to  their  mother,  the  Court  refused  to 
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interfere  with  the  terms  contained  in  it,  it  not  being  shewn 
that  the  children  were  badly  treated  or  their  health  jeopar- 
dized. 

B.  F.  Blair,  Brussels,  solicitor  for  the  father. 

Garrow  &  Garrow,  Goderich,  solicitors  for  the  mother. 


Britton,  J.  January  21st,  1902. 

CHAMBERS. 

t 

-BJ^  COENELL. 

Ewecuiora  and  Adminiatratora  —  Maintenance  —  Infant  —  Cuatoay — 

Advice— Rule  938. 

Originating  notice  under  Rule  9iS8. 

,E.  E.  Hanning,  Preston,  solicitor  for  executor. 

W.  J.  Millican,  Gait,  solicitor  for  other  parties  except 
infants. 

J.  Hoskin,  K.C.,  Toronto,  official  guardian. 


January  21st,  1902. 
divisional  court. 

TAWSE  V.  SEGUIN. 

Particulars — Further  Particulars— Interpleader  Issue. 

An  appeal  from  order  of  Meredith,  C.J.,  ante,ip.  14, 
was  argued  before  a  Divisional  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.),  and  it  was  held  that  the  order 
on  appeal  was  right  in  the  main,  but  that  there  should  be 
no  further  particulars  as  to  advances  or  as  to  settled  account, 
but  only  as  to  credits.     Costs  of  appeal  to  be  in  the  action. 

January  2  1st,  190'^. 

divisional  COURT. 

RE  McINTYEE. 

McINTYEE  V.  LONDON  AND  WESTEEN  TEUSTS  CO. 

Executors  and  Administrators  —  Directions  a^  to  Distribution  of 
Instate — Setting  apart  securities  to  meet  annuities — Hedanption 
of  annuitu — Consent — Rule  938 — Jurisdiction  under. 

Appeal  by  the  London  and  Western  Trusts  Company, 
the  executors  of  the  will  of  Hugh  Mclntyre,  deceased, 
from  an  order  of  Boyd,  C,  in  Chambers  (21  C.  L.  T. 
Occ.  N.  380),  giving  directions  to  the  executors  as  to 
the  distribution  of  the  estate  among  the  residuary 
legatees,  and  as  to  providing  for  the  payment  of  annuities 
bequeathed  by  the  will.  Boyd,  C,  declared  that  the  parties 
interested  in  the  residue  were  entitled  to  have  sums  set 
apart  to  answer  the  annuities  from  time  to  time,  as  suflicient 
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assets  are  in  the  hands  of  the  executors,  or  to  have  sums 
applied  in  the  purchase  of  Government  annuities  in  the 
same  way,  from  time  to  time,  as  shall  seem  most  expedient 
to  the  Master  if  the  parties  differ. 

G.  P.  Shepley,  K.C.,  for  the  executors,  contended  that 
they  had  a  right  to  complain  that  the  estate  was  taken  out 
of  their  hands,  and  that  the  Court  should  not  interfere  with 
the  administration  by  them  and  practically  set  aside  the 
will,  no  impropriety  being  alleged  against  them. 

A.  B.  Aylesworth,  K.C.,  for  David  Mclntyre. 

M.  D.  Fraser,  London,  for  Hugh  Mclntyre. 

J.  Folinsbee,  Strathroy,  and  D.  TJrquhart,  for  other 
adult  parties.  i 

F.  W.  Harcourt,  for  infants.  / 

Judgment  of  the  Court  (Meredith,  C.J.,  Lount,  J.) 
was  delivered  by 

Meredith,  ,C.J. —  ...  It  is  clear  that  it  is  only 
when  both  the  persons  whose  estate  is  liable  to  pay  an 
annuity,  and  the  annuitant  consent,  that  an  annuity  may  be 
redeemed  out  of  the  estate  .  .  .  That  was  the  intention 
of  the  Chancellor,  he  tells  me,  and  if  the  order  provides 
otherwise,  it  is  wrong,  and  should  be  varied.  .  .  In  other 
respects  the  order  is  substantially  right.  After  realizing 
what  may  be  necessary  to  pay  debts,  etc.,  the  annuitants 
are  entitled  to  have  only  such  portion  jof  the  estate  set  apart 
as  may  be  necessary  to  secure  their  annuities :  Re  Parry,  42 
Ch  D.  570:  and  the  extent  of  such  security  is  to  be  deter- 
mined on  the  principles  laid  down  in  Harbin  v.  Masterman, 
[1896]  1  Ch.  351;  see,  also,  Ross  v.  Hicks,  [1591]  3  Ch.  499. 
The  trustees  have  on  hand  securities,  proper  to  be  held  by 
them  as  trustees,  amply  sufficient  to  secure  all  annuities.and 
leave  a  surplus  presently  available  for  distribution  among 
the  persons  entitled  to  the  residue,  and  there  is  no  necessity 
to  convert  these  securities  into  money.  It  will  suflBce  to  set 
apart  such  of  these  securities,  as  at  4  per  cent,  per  annum 
will  produce  yearly  a  sum  equal  to  the  particular  annuity 
for  which  the  security  is  set  apart.  The  questions  are  pro- 
per to  be  decided  on  a  motion  under  Rule  938 :  Re  Medland, 
Eland  v.  Medland,  41  Ch.  D.  at  p.  492,  decided  on  the  cor- 
responding English  Rule.  The  question  in  Re  Parry,  supra, 
fiontewhat  similar  to  this,  was  raised  upon  an  originating 
summons.  Having  outlined  the  principles  upon  which  the 
appellants  should  act,  there  is  no  necessity  for  a  reference, 
and  if  one  is  had,  its  costs  must  be  reserved  to  be  disposed 
of,  after  report,  by  a  Judge  in  Chambers.  Order  is  varied 
as  to  costs,  and  as  to  redemption  of  legacies;  otherwise 
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afSrmed  and  appeal  dismissed.    Costs  of  appeal  out  of  estate, 
those  of  appellants  as  between  solicitor  and  client. 

Stuart,  Stuart,  &  Bucke,  London,  solicitors  for  executors. 

J.  Polinsbee,  Strathroy;  Fraser  &  Moore,  London;  TJrqu- 
hart  &  Urquhart,  Toronto;  Macbeth  &  McPherson,  London; 
and  J.  Hoskiu,  K.C,  solicitors  for  other  parties. 

Moss,  J.A.  January  21st,  1902. 

CHAMBERS. 

RE  GIBSON. 

Infant — Custody   Qiven  to  Mother — Pending  Action  for  Alimony — 
Undertaking  to  Speed — Access  to  Infant — Allowed  to  Father. 

Motion  by  mother,  upon  return  to  Habeas  Corpus^  for 
custody  of  her  infant  child  3  years  old. 

H.  J.  Wickham,  for  the  mother. 

F.  C.  Cooke,  for  the  father. 


January  21st,  190r?. 

DIVISIONAL  court. 

Mckenzie  v.  Mclaughlin. 

Discovery  —  Defamation  —  Privilege  —  Mitigation  of  Damages — 
Relevam^  of  Questions  on  Examination  of  Plaintiff, 

Appeal  by  plaintiff  from  order  of  Ferguson,  J.,  in 
Chambers,  affirming  order  of  a  local  Judge  at  London 
requiring  plaintiff  to  attend  for  further  examination  for 
discovery  and  answer  questions  as  to  whether  he  had  applied 
for  a  reward  offered  by  a  township  council  for  killing  a  dog. 
Action  for  slander.  The  plaintiff  alleged  that  the  defendant 
had  spoken  of  the  plaintiff  the  words  ^^e  swore  false  and 
could  be  made  jump  for  perjuring  himself" — '"he  perjured 
himself  and  stole  money  from  the  township."  The  defend- 
ant did  not  justify,  but  denied  speaking  the  words,  said 
that  the  words,  if  spoken,  did  not  refer  to  the  plaintiff, 
set  up  (5)  the  circumstances  under  which  certain  words 
(not  the  same  as  those  charged)  were  spoken,  and 
(G)  pleaded  privilege. 

The  questions  related  to  the  reward,  and  asked  whether 
plaintiff  had  been  paid  it,  and  as  to  his  presence  at  a  meet- 
ing of  the  council,  and  as  to  the  statements  he  made  at 
it,  and  as  to  the  fact  of  the  reward,  and  as  to  the  times  and 
occasions  when  the  words  complained  of  were  spoken. 

I.  F.  Hellmuth,  for  plaintiff.  The  questions  are  not  rele- 
vant to  any  of  the  issues,  and  when  justification  is  not 
pleaded  cannot  be  relevant,  except  as  to  damages,  and  as  no 
facts  are  pleaded  in  mitigation  of  damages,  the  questions 
are  irrelevant  and  improper. 

C.  Swabey,  for  defendant.  \ 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Lount,  J.), 
was  delivered  by  Meredith,  C.J. — In  the  view  we  take  it  is 
unnecessary  to  consider  whether,  having  regard  to  Rule  488, 
it  is  necessary  for  a  defendant  to  plead  the  facts  on  which  he 
intends  to  rely  in  mitigation  of  damages,  assuming  the  ques- 
tion open  since  Beaton  v.  Intelligencer  Printing  Co.,  22  A.  E. 
99,  or  whether,  if  it  be  not  necessary  to  so  plead,  it  is  proper 
to  examine  for  discovery  as  to  matters  affecting  damages  only, 
unless  and  until  the  notice  has  been  given.  There  being  on 
this  record  the  defence  of  privilege,  it  is  impossible  to  say 
that  the  questions  asked  are  not  relevant.  .  .  .  Appeal 
dismissed  with  costs. 

McEvoy,  Pope,  &  Perrin,  London,  solicitors  for  plaintiff. 

Meredith  &  Fisher,  London,  solicitors  for  defendant. 


Falconbridge,  C.J.  January  21st,  1902. 

TRIAL. 

WHITE  V.  McLAGAN. 

Will — (Jonatructiofir— Bequest  of  Interest  to  Legatee  so  long  as 
Unmarried  or  a  Widoto— Accumulation  during  Coverture— 
Valid  Limitation— Condition— **Again.** 

Action  by  trustees  under  the  will  of  Joseph  Hancock, 
deceased,  for  its  construction. 
A.  Bruce,  K.C.,  for  plaintiffs. 

S.  F.  Washington,  K.C.,  for  defendant  J.  McLagan. 
W.  W.  Osborne,  Hamilton,  for  infant  defendants. 

Falconbridge,  C.J. — The  material  parts  of  the  will,  as 
far  as  the  purposes  of  this  inquiry  are  concerned,  are  as  fol- 
lows (for  convenience  of  reference  I  have  numbered  the 
paragraphs) : 

And  as  to  all  the  rest  and  remainder  of  my  said  real 
and  personal  estate  and  effects,  and  any  gifts  which  may 
become  forfeited  as  aforesaid,  upon  trust  to  sell,  convey^ 
realize  and  convert  the  same  into  money  with  all  due  dili- 
gence,  and  after  the  death  of  my  said  wife  and  sister  respec- 
tively, to  sell  and  convey  the  said  dwelling  house,  premises 
and  lots  devised  for  their  benefit  as  aforesaid,  and  to  invest 
the  said  moneys  in  first-class  real  estate  mortgage  security 
from  time  to  time  at  such  rate  of  interest  as  they  may  think 
proper. 

1.  And  to  divide  the  residue  of  said  trust  moneys  and 
the  interest  thereon,  and  accruing  thereon,  into  thirteen 
equal  shares,  and  I  direct  the  payment  of  one  of  such  shares 
of  the  said   interest  annually,  upon   application   for   such 
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bhare  at  Hamilton,  to  and  for  each  of  the  following  parties, 
namely:  (13)  Jessie  Hancoch,  daughter  of  my  brother,  John 
Hancock;  but  my  will  is  that  the  interest  payable  to  the  abmje 
named  female  legatees  shall  be  payable  to  tliem  respectively 
only  so  long  as  they  are  unmarried,  or  widows,  and  that  during 
the  coverture  of  any  or  all  of  such  female  legatees,  the  interest 
shall  accumulate  on  her  or  their  shares,  while  she  or  they  are 
married,  and  shall  be  payable  to  her  or  ihem  again,  should  she 
or  they  become  a  widow  or  widows,  and  so  on  as  often  as  any 
of  such  female  legatees  shall  marry  and  become  widows, 

2.  And  I  direct  the  payment  of  the  said  share  of  interest 
of  William  Hancock  to  be  made  to. his  brother,  John  Han- 
cock, upon  condition  that  he  properly  cares  for  and  sup- 
ports and  maintains  him  during  his  lifetime,  and  in  pay- 
ment and  discharge  of  his  yearly  care,  support,  and  main- 
tenance. 

3.  And  in  the  event  of  the  death  of  either  of  the  said 
parties  hereinbefore  named. as  legatees,  before  or  after  my 
death,  leaving  lawful  issue,  I  give  and  bequeath  his  or  her 
share  to  such  issue  in  equal  proportions,  and  if  any  of  such 
issue  are  under  twenty-one  years  of  age,  I  authorize  and 
empower  my  said  executors  to  apply  the  money  to  which  he 
or  she  may  be  entitled  to  or  for  his  or  her  use  and  benefit 
as  they  may  think  proper,  without  the  intervention  of  any 
guardian  on  his  or  her  behalf. 

4.  And  upon  the  death  of  the  last  survivor  of  the  said 
legatees,  I  order  and  direct  the  payment  of  all  principal 
moneys  in  the  hands  of  my  executors,  and  belonging  to  my 
estate,  to  the  lawful  issue  of  each  of  the  said  legatees  in 
equal  shares,  so  that  the  children  of  each  will  receive  one 
share  in  equal  proportions. 

5.  And  in  the  event  of  the  death  of  any  of  the  said  parties 
without  leaving  lawful  issue,  I  direct  that  his  or  her  share  of 
interest  shall  be  paid  yearly,  and  every  year,  to  the  said 
other  parties  in  the  manner  hereinbefore  mentioned,  and 
that  his  or  her  share  of  principal  money  shall  form  part 
of  my  estate  for  distribution  and  payment  in  the  manner 
hereinbefore  mentioned. 

Jessie  Hancock,  mentioned  in  clause  13  of  paragraph  I, 
on  the  22nd  November,  1894,  married  Alexander  McLagan, 
and  he  died  on  the  1st  January,  1902,  leaving  the  defend- 
ant, Jessie  McLagan,  his  widow,  him  surviving,  and  the 
only  issue  of  the  said  marriage,  the  defendants,  Ellen  Camp- 
bell McTjagan,  bom  in  1895,  and  Elsie  McLagan,  bom  in 
1897. 
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This  will  came  before  the  learned  Chancellor  of  Ontario 
for  construction,  in  June,  1888,  when  he  decided  that  "  the 
bequest  to  the  female  legatees  providing  for  the  payment  of 
interest  on  their  shares  of  the  fund  to  them,  only  so  long 
as  they  were  unmarried  or  widows,  and  that  during  the 
coverture  of  any,  the  interest  shall  accumulate,  etc.,  is 
a  valid  limitation  as  distinguished  from  a  condition;  and 
is  to  take  effect  according  to  the  terms  of  suspension  used 
in  the  case  of  one  who  is  at  present,  and  was  at  the  date  of 
the  will,  married,  and  also  in  the  case  of  one  who  shall 
hereafter  marry:  Heath  v.  Lewis,  3  De  G.  M.  &  G.  956/' 

The  defendant  Jessie  McLagan  received  her  share  of  the 
interest  or  income  from  the  trust  estate  up  to  the  date  of 
her  marriage,  but  no  sums  have  been  paid  to  her  since  that 
date,  and  the  interest  or  income  which  would  but  for  her 
marriage  have  been  paid  to  her,  has  been  retained  by  the 
plaintiffs,  and  the  amount  thereof,  with  interest  which  has 
been  received  thereon,  was,  on  the  21st  day  of  November, 
1901,  $1,406.26,  and  the  plaintiffs  are  ready  and  willing  to 
pay  such  sum,  but  are  in  doubt  as  to  whom  the  same  is 
payable  to. 

The  questions  now  are  : 

1.  As  to  who  is  entitled  to  the  accumulations  of  income 
in  respect  of  the  share  of  the  defendant  Jessie  McLagan 
during  her  marriage,  and  whether  the  same  are  now  payable 
to  her. 

2.  As  to  whether  the  defendant  Jessie  McLagan  is 
entitled  from  .the  date  of  the  death  of  her  husband  to  the 
share  of  the  income  accruing  from  that  date,  which  would 
have  been  payable  to  her  had  she  never  been  married. 

3.  What  disposition  is  to  be  made  by  the  plaintiffs  of 
Ihe  accumulations  on  the  share  of  the  said  Jessie  McLagan 
during  her  marriage,  and  of  the  income  payable  in  respect 
of  such  share  in  the  future. 

As  to  question  1,  I  am  of  opinion  that  the  words  ^^  and 
shall  be  payable  to  her  or  them  agairij'^  exclude  the  idea 
that  the  widow  is  entitled  to  the  accumulations.  The  will 
was  not  drawn  by  a  layman,  but  by  a  lawyer,  and  if  the 
intention  had  been  that  the  accumulations  should  be  paid  to 
the  widow,  such  words  as  "with  the  accumulations  thereon" 
would  have  been  inserted. 

Further,  the  word  "again"  indicates  being  "back  in  a 
former  position  or  state;  anew;  once  more  as  before:"  see 
Murray's  new  dictionary,  svh  verb.,  A.  3,  6 ;  Macaulay's  His- 
^rj  of  England,  vol.  2,  p.  78,  "  The  principles  of  the  Treaty 
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of  Dover  were  again  the  principles  of  the  foreign  policy  of 
England/' 

To  declare  the  defendant  Jessie  McLagan  to  be  entitled 
from  the  death  of  her  husband  to  the  share  of  th«  income 
accruing  from  that  date,  is  to  place  her  back  in  her  former 
position  had  she  never  married;  and  this  constitutes  tlie 
affirmative  answer  to  the  second  question. 

As  to  the  third  question,  the  persons  who  will  on  the 
death  of  Jessie  McLagan  become  entitled  to  the  trust  fun«l 
under  clauses  3  and  4,  will  become  entitled  also  to  the 
accumulations  of  income  during  the  period  of  Jessie 
McLagan's  marriage. 

The  cases  are  not  of  much  assistance.  They  are  prin- 
cipally under  the  Thellusson  Act:  Crowley  v.  Crowley, 
7  Sim.  427;  O'Neil  v.  Lucas,  2  Keen  316;  Harbin  v.  Master- 
man,  L.  E.  12  Eq.  559;  [1894]  2  Ch.  184;  Wharton  v. 
Masterman,  [1895]  A.  C.  186;  Re  Travis,  Frost  v.  Greatorex, 
[1900]  2  Ch.  541. 

Costs  to  all  parties,  out  of  the  estate. 

Bruce,  Burton,  &  Bruce,  Hamilton,  solicitors  for  plain- 
tiffs. 

Washington  &  Beasley,  Hamilton,  solicitors  for  defend- 
ant J.  Mclean. 

Gibson,  Osborne,  O'Eeilly,  &  Levy,  Hamilton,  solicitors 
for  infant  defendants. 


January  -^^nd,  1902. 
divisional  court. 
BIKKETT  V.  BREWDER. 

Mechunic's  Lien — Plant  Supplied  by  Contractor — Forfeited  to  Oicnrr 
for  Breach  of  Contract — Lien  does  not  Attach  upon — R.  8.  O.  ch. 
153,  sec.  11  (1), 

Appeal  by  plaintiffs  from  judgment  of  Judge  of  County 
Court  of  Carleton  dismissing  the  claim  of  the  plaintiffs  to 
a  mechanic's  lien  upon  the  works  of  the  Metropolitan  Elec- 
trical Company  of  Ottawa  in  respect  of  materials  furnished 
by  the  plaintiffs  to  Brewder  and  McNaughton,  the  con- 
tractors. The  plaintiffs  contended  that  until  the  work 
should  be  completed,  it  could  not  be  ascertained  whether 
anything  would  be  due  to  the  contractors  upon  which  the 
plaintiffs'  lien  could  attach,  and,  therefore,  the  right  of  the 
lien  should  not  have  been  determined. 

The  contract  between  the  Metropolitan  Co.  and  Brewder 
and  McNaughton  provided  that  all  machinery  and  other  plant, 
etc.,  furnished  by  the  latter,  was  to  become  the  property 
of  the  company  until  the  final  completion  of  the  work,  and 


63 

that  if,  as  provided  in  the  contcact,  the  eontractors  were 
dismissed,  and  the  company  took  the  work  ant  of  their 
hands,  and  completed  it,  such  plant,  etc.,  was  to  remain 
the  property  of  the  company  for  the  purposes,  etc.,  con- 
tained in  paragraph  10.  The  contractors  were  dismissed, 
and  the  company  are  proceeding  with  the  work,  and  an 
action  hrought  by  the  contractors  against  the  company  for 
damages  has  been  dismissed.  The  County  Judge  held  that 
nothing  was  due  to  the  contractors  under  the  contract;  and 
that  the  lien  of  plaintiffs  attached  only  upon  the  15  per 
cent,  to  be  retained  under  E.  S.  0.  ch.  155,  sec.  11,  which 
percentage  was  not  to  be  computed  upon  the  plant  taken 
possession  of  by  the  company. 

G.  F.  Shepley,  K.C.,  for  plaintiffs. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.  J.,  Lount,  J.) 
was  delivered  by  Meredith,  C.J. — The  County  Judge  was 
clearly  right.  .  ,  The  language  of  sec.  11  (1)  that  the  value 
ib  to  be  "calculated  on  the  basis  of  the  price  to  be  paid 
for  the  whole  contract  can  have  no  possible  application 
to  the  plant  supplied  by  the  contractor  to  execute  the  work, 
and  which  remains  his  property  (in  the  absence  of  special 
agreement),  to  be  removed  by  him  when  the  work  has  been 
completed.  .  .  .  The  County  Judge  was  not  asked  to 
postpone  the  trial,  so  as  to  await  the  completion  of  the 
work,  to  see  if  anything  might  be  due  to  the  contractors 
.  .  .  and  nothing  will  ever  become  due  to  them  in  any 
event  by  reason  of  the  dismissal  of  their  action.  Whether 
or  not  the  judgment  in  that  action  is  binding  on  the  lien- 
holders,  we  express  no  opinion,  but  this  action,  in  view  of 
the  course  taken  at  the  trial,  ought  not  to  be  retried  in 
order  to  determine  the  liability  of  Brewder  &  Co.,  because 
it  is  almost  certain  the  same  result  would  be  reached. 
Appeal  is  dismissed  with  costs. 

Christie,  Greene,  &  Greene,  solicitors  for  plaintiffs. 

McVeity  &  Culbert,  Code  &  Burritt,  C.  Murphy,  Latch- 
ford,  McDougall,  &  Daly,  Code  &  Beament,  all  of  Ottawa, 
solicitors  for  respective  defendants. 


Meredith,  J.  January  21st,  1902. 

CHAMBERS. 

RE  POWELL  V.  DANCYGEE. 
Division  Court— Prohibition— Tramfer  of  Action  to  High  Court— 
Lease — Covenant  to  Leave  in  Repair — Breach — Damages — Juris^ 
diction  of  Division  Court, 

Motion  by  defendants  for  order  transferring  action  from 
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10th  Division  Court  m\  county  of  York  into  High  Court, 
or  for  prohibition.  Action  to  recover  $26,  one  month's 
rent,  and  $70,  the  value  of  two  broken  glass  lights,  under  a 
memorandum  of  letting,  in  which  the  defendants  agreed  to 
keep  and  leave  the  premises  in  repair. 

W.  W.  Vickers,  for  defendants. 

.  C.  A.  Moss,  for  plaintiffs. 

Meredith,  J. — The  Division  Court  had  jurisdiction  to 
award  damages  not  exceeding  $100  :  see  Talbot  v.  Pool,e, 
15  P.  E.  99.  The  right  or  title  to  a  corporeal  or  incor- 
poreal hereditament  was  not  involved.  The  lease  was  not 
denied,  nor  the  right  to  rent  questioned:  see  Re  Moberley 
V.  CoUingwood,  25  0.  B.  625.  The  nature  of  the  equitable 
defence,  if  any,  is  not  disclosed,  but  there  is  nothing  to  shew 
that  the  Division  Court  has  not  ample  power  to  consider 
and'  givQl  sufficient  ej3!ect  to  it,  and  has  not  done  so:  see 
R.  S.  0.  ch.  60,  sees.  73  &  75.  Therefore  there  cannot  be 
prohibition,  nor  a  transfer  for  want  of  jurisdiction  in  respect 
of  the  claim:  there  is  nothing  to  indicate  any  want  or 
excess  of  jurisdiction.  If,  having  regard  to  the  future  effect 
of  the  covenant  to  repair,  a  reasonable  claim  for  reforma- 
tion of  the  lease  had  been  made  before  trial,  a  transfer  might 
well  have  been  prdered.  Although  set-oflf,  defence,  or  coun- 
terclaim, may  involve  matter  beyond  the  jurisdiction,  yet  some 
relief  may  be  granted  in  a  Division  Court,  and  it  is  only 
when  ample  justice  cannot  be  done,  that  a  transfer  is  made : 
sees.  76,  136,  B.  Sj  0.  ch.  51,  sec.  186.  Motion  is  dis- 
missed with  costs. 


OsLER,  J.A.  January  22nd,  1902. 

'  court  of  appeal — CHAMBERS. 

BUTTON  V.  JUSTIN. 

Trustee — Abortive  Sale  of  Trust  Property  in  Parcels — Sale  by  Tender 
— Leave  to  Bid — Discretion  of  Court — Tennant  v.  Trenchard, 
38  L.  J.  Ch.  661  y  L.  R.  4  Ch.  537,  distinguished. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  (22  C.  L.  Tj  Occ.  N.  23),  affirming  order  of 
Meredith,  C.J. 

G.  F.  Shepley,  K.C.,  for  plaintiff. 

A.  B.  Aylesworth,  K.C.,  for  defendant. 

Osler,  J.A. — No  case  has  been  made  out.  Whether, 
when  a  trust  estate  has  been  directed  to  be  sold,  the  trus- 
tee, who  is  also  an  incumbrancer,  shall  be  at  liberty  to  bid, 
is  a  matter  resting  in  the  sound  discretion  of  the  Court. 
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Here^  a  sale  by  auction  in  parcels  was  had^  and  failed,  and 
the  estate  has  been  now  ordered  to  be  put  up  for  sale  by^ 
tender  en  bhc,  and  ,it  is  contended  that  without  first  asking 
for  tenders  for  parcels,  or  trying  some  other  way,  the  trus-  ' 
tee  should  not  be  at  liberty  to  bid  for  the  estate  en  bloc, 
if  the  price  named  by  the  Court  should  not  be  realized  on 
the  sale  by  tender.  The  rule  has  not  been  so  stringently 
laid  down:  Tennant  v.  Trenchard,  3S  L.  J.  Ch.  661,  and 
L  R^  4  Ch.  537,  per  the  Lord  Chancellor,  at  p.  54?. 
In  that  case  the  trustee  was  not  to  be  at  liberty  to  bid 
until  some  attempt  had  been  made  to  sell,  and  proved  to  be 
abortive.  Here  the  ends  of  justice — of  justice  to  the  parties 
—do  not  require  a  more  stringent  application  of  the  rule; 
there  having  been  in  fact  one  suflfieient  attempt  to  sell  in 
parcels,  which  has  proved  abortive,  the  Courts  below  have 
exercised  a  proper  discretion  in  making  the  order  in  ques- 
tion.   Motion  is  dismissed  with  costs. 


Britton,  J.  January  21st,  1902. 

CHAMBERS. 

VALLEAU  V.  VALLEAU. 

WUl— Construction — Bequest  for  Life  to  the  WidOMO— Articles  Pass- 
ing Under — XJse  in  Specie  of  Furniture — Income* 

Thorpe  v.  Shillington,  15  Gr.  85,  referred  to. 

Originating  notice  under  Rule  938. 

E.  Douglas  Armour,  K.C.,  for  plaintiflP. 

E.  C.  Clute,  K.C.,  for  defendants. 

A.  L.  Colville,  Campbellford,  solicitor  for  plaintiff. 

G.  Drewry,  Brighton,  solicitor  for  defendant. 


LouNT,  J.  January  22nd,  1902. 

TRIAL. 

MASSEY-HARRIS  CO.  v.  ELLIOTT. 

Water  and  Watercourses — Change  in  Course  of  Stream  by  Freshets — 
Accretion — Reliction — Easement — Riparian  Proprietor — Title  (^ 
Possession, 

m 

Interpleader  issue  directed  to  try  whether  at  the  time  the 
city  of  Brantford  expropriated  certain  land,  that  portion  in 
question  in  the  issue  was  the  property  of  the  plaintiffs  or 
defendants,  and  to  determine  the  proportion  in  which  the 
$6,100,  fixed  by  the  arbitrators  under  the  Municipal  Act,  as 
tbe  value  of  the  land,  and  paid  into  Court,  is  divisible 
among  them.  i 
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S.  C.  Smoke  and  Grayson  Smithy  for  plaintiffs. 

W.  S.  Brewster,  K.C.,  and  A.  E.  Watts,  Brantford,  for 
the  defendants. 

LouNT,  J. — The  contention  is  occasioned  by  a  change  in 
the  channel  of  the  Grand  Eiver  from  the  old  to  the  new 
channel.     ...     It  was  conceded  that  the  plaintiffs'  prop- 
erty, which  is  on  the  north  side  of  the  ri^er,  had,  when 
patented,  for  its  southern  boundary,  the  northern  boundary 
of  the  river  as  it  ran  through  the  old  channel,  from  which 
was  reserved  by  the  patent  an  allowance,  for  a  tow  path  or 
road,  one  chain  in  width  along  the  bank,  and  full  access 
to  the  shore  for  all  vessels,  boats,  and  persons;  and,  like- 
wise, that  the  northern  boundary  of  defendants'  land  as 
patented  was  the  southern  boundary  of  the  river  as  it  then 
ran  through  the  old  channel.     .     .     .     Many  witnesses  were 
examined  on  both  sides.     ...    I  find  that  the  portion 
of  the  disputed  property  lying  immediately  south  of  the 
old  channel    ...     up  to  1874,  formed  part,  of  the  prop- 
erty now  claimed  by  defendants.     In  that  year,  or  possibly 
1875,  a  heavy  freshet  of  water  and  ice  came  down  the  river 
•cutting  a  new  channel,  which,  after  8  or  10  ye'ars,  by  suc- 
cessive freshets,  became  as  it  now  is  formed.     .     .     .     The 
intervening  land  reappears  every  year.     .     .     .     The   old 
channel  has  been  only  partly  filled  up.     .    ,     .     The  change 
of  channels  has  not  been  due  to  the  gradual  eating  away  of 
the  south  bank  of  the  old  channel  by  the  current.     .     .     . 
The  plaintiffs  have  not  established  any  title  by  accretion  to 
the  land  in  dispute,  and  the  doctrine  of  accretion  does  not 
apply,  nor  has  reliction  been  shewn,  for  there  has  been  no 
recession  of  waters  from  the  plaintiffs'  land;  they  reappear 
as  soon  as  the  spring  freshets  pass  away.     An  island  sud- 
denly formed,  as  here,  remains  the  property  of  the  original 
owner.     .     .     .     The  plaintiffs  had,  at  the  date  of  expro- 
priation, as  riparian  proprietors,  a  title  to  the  middle  thread 
of  the   old  channel,  which   is  not  completely  closed  up. 
.     .     .     The  reservation  of  a  chain  for  a  tow  path,  being  an 
easement,  does  not  take  from  plaintiffs  their  right  in  the 
soil  to  the  middle  thread  of  the  old  channel:  Kains  v.  Tur- 
ville,  32  U.  C.  B.  22.     .     .     .     The  plaintiffs  have  not  shewn 
"an  actual,  constant,  and  visible  occupation  to  the  exclu- 
sion of  the  true  owners  for  10  years:"  McConaghyi  v.  Den- 
mark, 4  S.  C.  E.  632:  see  also  HaiTis  v.  Mudie,  7  A.  R.  414; 
Griffith  V.  Brown,  5  A.  R.  303.     Cropping  the  land  during 
the  summer  is  only  a  new  act  of  trespass:    Coflfin  v.  North 
American  Land  Co.,  21  0.  R.  87:  and  does  not  make  against 
the  owner's  constructive  possession:  Handley  v.  Archibald,  30 
S.  C.  R.  130.     ...    I  find  for  defendants  on  all  grounds, 
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except  as  to  the  middle  thread  of  the  old  channel  in  front 
of  their  land,  12  chains  in  length,  and  therefore  plaintiffs 
should  get  $100  and  defendants  $6,000  of  the  money  in 
Court.    Costs  to  defendants,  as  they  succeed  substantially. 

Watson,  Smoke,  &  Smith,  Toronto,  solicitors  for  plain- 
tiffs. 

Brewster,  Muirhead,  &  Heyd,  Brantford,  and  A.  E. 
Watts,  Brantford,  solicitors  for  respective  defendants. 

EoBERTSON,  J.  January  22nd,  1902. 

TRIAL. 

SUTTON*  V.  VILLAGE  OF  POET  CABLING. 

Swrvey— Re-survey  to  settle  Boundaries— Jurisdiction  of  Lieutenant- 
Oovemor-in-Council  to  Order— Requisites  to  Confer— Assessing 
Cost  of  re-survey  on  Owners  not  Interested. 

Re  Scott  and  Peterborough,  26.  C.  P.  36,  applied  and 
followed. 

Beg.  V.  McGugan,  19  C.  P.  69,  distinguished. 

Action  brought  by  certain  land-owners  to  have  it  declared 
that  certain  assessments  under  by-law  No.  48  of  defend- 
ants are  illegal  and  void,  and  to  quash  the  by-law,  and  to 
enjoin  defendants  from  collecting  the  several  amounts  levied 
against  plaintiffs  under  the  by-law.  The  by-law  authorizes 
the  levying  of  $290.77  to  defray  the  cost  of  a  Government 
survey  of,  and  planting  durable  monuments  on,  certain  parts 
of  the  Bailey  estate,  containing  137  acres,  divided  into  73 
lots,  and  parts  of  lots,  to  settle  the  boundaries.  The  survey 
was  ordered  by  the  Lieutenant-Governor  in  council  at  the 
request  of  defendants.  The  defendant  Martin  is  defend- 
ants' tax  collector. 

B.  D.  Gunn,  Orillia,  and  T.  E.  Godson,  Bracebridge,  for 
plaintiffs. 

C.  E.  Hewson,  Barrie,  for  defendants. 

Robertson,  J. — There  was  not  sufficient  material  sent 
by  defendants'  council  to  warrant  the  general  re-survey  that 
has  been  made.  .  .  .  The  whole  difficulty  could  have 
been  gotten  over  by  the  surveyor  establishing  the  proper  line 
of  Bailey  street  from  Joseph  street  to  the  Indian  Eiver,  at 
a  cost  of  about  $40.  ...  I  find  that  no  one  of  the  plain- 
tiffs, except  Harris,  is  interested  in  the  re-survey,  which  was 
not  necessary  to  fix  their  respective  boundaries.  .  .  . 
The  case  comes  within  the  principles  laid  down  in  Re  Scott 
and  Peterborough,  26  C.  P.  36.  ...  I  am  of  opinion 
that  the  re-survey  wa«  not  authorized,  the  requirements,  as  I 
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have  stated,  of  the  statute  E.  S.  0.  1887  ch.  152,  sec.  39, 
uow  E.  S.  0.  1897  ch.  181,  sec.  15,  not  having  been  com- 
plied with,  so  as  to  give  the  Lieutenant-Governor  in  council 
jurisdiction  to  authorize  the  survey;  therefore  the  survey 
was  illegal,  and  therefore  there  is  no  power  to  pass  the 
by-law  to  levy  its  cost.  If  there  was  jurisdiction  to  authorize 
tlie  re-survey,  it  could  only  be  at  the  coat  of  the  owners  of 
lots  in  each  range  or  hlock,  or  part  of  each  range  or  block, 
interested,  and  not  on  all  lot-owners,  whether  or  not  they 
are  interested.  Neither  has  sub-sec.  5  of  sec.  38  of  ch.  15.2 
(sub-sec.  5  of  sec.  14  of  ch.  181)  been  followed,  no  estimate 
of  the  cost  having  been  made.  .  .  .  Eeg.  v.  McGugan, 
19  C.  P.  69,  is  distinguishable.  In  that  case  there  was  a  pefi- 
tion  and  memorial  for  a  survey  of  the  first  concession  of  a 
township,  but  in  this  case  no  street,  range,  or  block,  or  parts 
of  them,  were  particularized,  and  I  adopt  the  language  cf 
Draper,  C.J.,  in  the  Scott  case,  supra,  where  he  says:  "The 
powers  to  tax,  confided  in  councils,  can  only  be  exercised  in 
the  manner  specified  by  the  Act,^^  etc.  I  refer  on  this  point 
to  Cooper  v.  Welbanks,  14  C.  P.  364.  The  by-law  must  be 
quashed,  the  injunction  made  perpetual,  and  the  corpora- 
tion must  pay  the  costs  of  the  action  on  the  High  Court 
scale.  There  was  no  necessity  for  racking  the  defendant 
Martin  a  party,  and  the  action  is  dismissed  against  him 
without  costs. 

E.  D.  Gunn,  Orillia,  solicitor  for  plaintiff. 

Hewson  &  Creswicke,  Barrie,  solicitors  for  defendants. 


January  23rd,  1902. 
divisional  court. 
BAETLETT  v.  CANADIAN  BANK  OF  COMMEECE. 

Discoveru — Examination  for,  of  Local  Manager  of  Bank — Subsequent 

Examination  of  Teller  Refused. 

Appeal  by  plaintiffs  from  order  of  Lount,  J.,  in  Cham- 
bers, affirming  order  of  Master  in  Chambers  refusing  an 
application  by  the  plaintiffs  for  leave  to  examine  for  dis- 
covery one  Fralick,  teller  in  the  branch  of  the  Canadian 
Bank  of  Commerce  at  Ayr.  The  action  is  brought  to 
recover  frorai  the  Bank  of  Commerce  and  the  Dominion 
Bank  the  sum  of  $3,000,  the  amount  of  a  cheque  drawn  in 
favour  of  plaintiffs  by  one  Thamer  upon  the  Ayr  branch  of 
the  former  bank,  and  indorsed  by  plaintiffs  and  deposited 
by  them  in  the  Dominion  Bank  at  Toronto,  who  indorsed 
it  to  the  Bank  of  Commerce,  who  sent  it  to  their  branch  at 
Ayr,  where  there  was  no  funds  for  it.  It  reached  Ayr  on 
May  13th  last,  and  was  protested  on  May  15th,  and  notice  of 
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dishonour  sent  to  plaintiffs.  The  Dominion  Bank,  who  had 
credited  the  plaintiffs  with  the  amount,  afterwards  charged 
it  back  against  the  plaintiffs,  who  base  their  action  on  the 
ground  that  the  notice  of  dishonour  was  not  in  time.^  The 
plaintiffs  have  already  examined  the  agent  of  the  bank  at 
Ayr,  and  now  seek  to  examine  the  teller,  as  an  officer  of  the 
bank,  for  discovery. 

F.  Amoldi,  K.C.,  for  plaintiffs.  The  teller  can  alone 
give  the  discovery  required  as  to  the  noting  of  the  cheque. 
Dawson  v.  London  Street  E.  W.  Co.,  18  P.  E.  223,  shews 
that  the  teller  is  an  officer  of  defendants  examinable  for 
discovery. 

W.  H.  Blake,  for  the  defendants  the  Canadian  Bank  of 
Commerce.  The  discretion  exercised  below  should  not  be 
interfered  with.  The  fullest  discovery  had  been  afforded 
to  plaintiffs.  The  teller  is  not  an  officer  :  Ontario  Bank 
V.  Shields,  33  C.  L.  J.  393. 

The  Court  (Falconbridge,  C.J.,  Street  and  Britton, 
JJ.)  delivered  judgment  at  the  conclusion  of  the  argu- 
ment, holding  that  the  order  below  was  right;  that  there 
was  nothing  to  examine  about;  and  that  Ontario  Bank  v. 
Shields,  supra,  was  well  decided.  Appeal  dismissed  with 
costs. 

Amoldi  &  Johnston,  Toronto,  solicitors  for  plaintiffs. 

Blake,  Lash,  &  Cassels,  Toronto,  solicitors  for  defendants. 


January  23rd,  1902. 
divisional  court. 

EVANS  V.  EVANS. 

Will — Executory  Devise — Period  of  Vestinff — Attaining  Majority  and 
Death  of  Life  Tenant — Double  Event  "Necessary. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  in  action  for  construction  of  will  of  John  Evans, 
deceased.  The  testator  died  in  1865,  leaving  a  widow  and 
six  sons,  and  three  daughter  surviving.  Walter  Evans,  a 
son  of  the  testator,  died  intestate  without  issue  on  November 
2nd,  1899,  leaving  surviving  his  widow,  the  plaintiff.  Betsy 
Evans,  the  testator^s  widow,  died  on  February  20th,  1901. 
The  testator  devised  all  his  real  estate  to  trustees  in  trust 
"  to  permit  and  allow  my  wife,  Betsy  Evans,  to  have,  use, 
occupy,  and  enjoy  during  her  natural  life  said  lot  3  in  the 
fourth  concession,  East  Gwillimbury,  with  dwelling-house, 
etc.,  free  of  rent  or  charge  except  taxes,  which  are  to  be 
paid  by  her,  and  from  and  immediately  after  her  decease, 
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then,  upon  trust,  I  give  and  devise  the  said  lot,  with  dwell- 
ing-house, etc.,  unto  my  son,  Walter  Evans,  aged  five  years, 
to  be  enjoyed  by  him  at  the  age  of  21  years,  if  my  said 
wife  shall  then  be  deceased,  but  if  she  shall  not,  then  the 
same  to  be  enjoyed  by  him  when  and  so  soon  after  he  shall 
have  attained  the  age  of  21  years  as  my  said  wife  shall  die; 
and  I  hereby  direct  my  trustees  and  the  survivor  of  them, 
and  his  heirs,  to  release,  convey,  and  assure  the  same  unto 
my  said  son  Walter  Evans,  his  heirs  and  assigns,  at  the  time 
of  the  death  of  my  said  wife;  provided  that  he,  my  said 
son  Walter,  shall  then  have  attained  the  age  of  21  years; 
but  if  shall  not  have  attained  that  age,  I  direct  my  said 
trustees  to  so  release,  convey,  and  assure  the  said  lot  to  my 
said  son  when  and  so  soon  as  he  shall  attain  the  age  of  21 
years.  ...  If  any  of  my  other  sons  "referring  to  the 
testator^s  sons,  except  David,  should  die  before  the  time 
appointed  for  him  or  them  to  receive  his  or  their  share  or 
shares,  I  direct  that  his  or  their  share  or  shares  shall  be 
equally  divided  amongst  his  remaining  brothers,  except  my 
son  David,  who  is  not  to  receive  in  any  event  the  share  or 
shares  of  any  of  my  said  sons  who  may  die  before  receiving 
his  or  their  share  or  shares."  The  Chief  Jutice  held  that 
the  testator  meant  that  Walter  should  take  lot  2  only  in  the 
double  event  of  his  attaining  the  age  of  21  years  and  sur- 
viving the  testator^s  widow,  Betsy. 

H.  T.  Beck,  for  plaintiff. 

J.  W.  McCuUough,  for  the  defendant  D.  Evans  jun.,  in 
same  interest  as  plaintiff. 

A.  H.  Marsh,  K.C.,  for  other  defendants. 

The  Court  was  composed  of  Boyd,  C,  and  Ferguson, 
J.,  both  of  whom  wrote  opinions,  agreeing  in  the  result. 

Ferguson,  J. — The  testator  fixed  a  point  of  time  at 
which  his  son  Walter  was  to  receive  a  title  to  the  land  in 
question,  which  was  the  earliest  poiht  of  time  after  he, 
Walter,  should  have  attained  21  years,  and  the  life  tenant, 
the  widow,  should  be  dead.  Walter  did  not  survive  the 
widow,  and  he,  therefore,  died  before  the  time  appointed  to 
receive  his  share,  and  the  gift  in  the  subsequent  clause 
sprang  up  upon  the  death  of  Walter  of  its  inherent  strength, 
and  he  had  not,  and  the  plaintiff  cannot*  through  him  have, 
any  vested  rights  to  the  land.  Judgment  below  aflSrmed 
with  costs. 
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Brixton,  J.  January  23rd,  190;3. 

TRIAL. 

BANK  OF  OTTAWA  v.  LEWIS. 
Partnership— Authority  of   Partner — Bill    of   Exchange — Notice. 

Creighton  v.  Halifax  Banking  Co.,  18  S.  G.  K.  140,  fol- 
lowed. 

Action  to  recover  amounts  of  two  bills  of  exchange 
drawn  by  defendant  McGregor,  in  the  name  of  the  firm  of 
Lewis  &  McGregor,  upon  Vipond,  Peterson,  &  Co,  in  favour 
of  the  plaintiffs. 

The  defendants  were  partners  in'  the  auction  and  com- 
mission business  in  fruit,  and  each  had,  besides,  a  separate 
business  of  his  own.  The  defendant  Lewis  had  a  private 
bank  account  with  Molsons  Bank  in  Ottawa,  and  McGregor 
kept  one  with  plaintiffs.  > 

J.  Christie,  Ottawa,  and  Wentworth  Green,  Ottawa,  for 
plaintiffs. 

W.  Wyld,  K.C.,  and  Glyn  Osier,  Ottawa,  for  defendants. 

Britton,  J. — The  bills  were  drawn  upon  blanks  furn- 
ished by  plaintiffs,  and,  although  drawn  to  their  order,  were 
indorsed  by  McGregor  in  name  of  Lewis  &  McGregor,  and 
also  by  McGregor  individually.  They  were  discounted  by 
the  plaintiffs  for  McGregor,  and  the  proceeds  placed  to  his 
private  account,  and  checked  out  by  him.  .  .  .  The 
partnership  was  not  registered.  The  partners  agreed  that 
Lewis  was  to  use  his  private  account  for  firm  purposes.  The 
business  was  to  be  conducted  on  a  cash  basis,  practically, 
and  the  only  authority  McGregor  had  was  to  accept  drafts 
for  goods  bought  and  received  by  the  firm-,  and  to  make  the 
drafts  payable  at  Molsons  Bank,  where  they  were  to  be  paid 
by  Lewis.  .  .  .  The  plaintiffs  were  not  notified  of  the 
limitations  of  McGregor's  authority.  ...  I  find  as  to 
the  first  bill  (1)  that  Lewis  did  not  authorize  McGregor  to 
draw  in  the  firm  name;  (2)  that  the  proceeds  were  placed  to 
McGregor's  account  and  drawn  out  and  used  by  him  to  carry 
out  his  own  purposes,  and  for  purposes  which  Lewis  did  not 
desire,  and  used  so  without  his  knowledge;  (3)  that  Lewis 


72 

never  gave  plaintiffs  to  understand  that  McGregor  had  any 
authority  to  use  the  firm  name  to  obtain  money  to  be  placed 
to  his  own  credit,  or  for  his  own  purposes,  and  that  such 
authority  was  never  given;  and  (4)  that  there  was  nothing 
in  the  former  dealing  between  the  plaintiffs  and  McGregor 
to  warrant  them  in  believing  he  had  such  authority.  This 
brings  the  case  within  Creighton  v.  Halifax  Banking  Co., 
18  S.  C.  R.  140,  and  plaintiffs  cannot  recover  on  the  first 
bill.  The  case  as  to  the  second  bill  is  in  a  different  position. 
On  the  conflict  of  testimony  between  the  partners,  I  have 
come  to  the  conclusion  that  Lewis  knew  of  the  bill,  assented 
to  it,  and  received  from  McGregor  its  proceeds,  and  is  liable. 

Judgment  accordingly. 

Christie  &  Green,  Ottawa,  solicitors  for  plaintiffs. 
O'Gara,  Wyld,  &  Osier,  Ottawa,  solicitors  for  defendants. 

Ferguson,  J.  January  27th,  1902. 

CHAMBERS. 

McCAULEY  V.  BUTLER. 
Solicitor — Costs — Collusive  Settlement  of  Action — Jsotice  of  lAcn, 

Sanvidge  v.  Ireland,  14  P.  E.  29,  followed. 

Appeal,  by  solicitor  for  plaintiff,  from  order  of  local 
Judge  at  London  dismissing  application  of  the  solicitor  for 
payment  of  his  costs  out  of  the  fund  arising  upon  a  settle- 
ment of  the  action,  and  paid  over  between  the  parties 
bthind  the  back   and  against  the  notice  of  the  solicitor. 

G.  C.  Gibbons,  K.C.,  and  P.  H.  Bartlett,  London,  for 
solicitor. 

A.  B.  Cox,  London,  for  defendant. 

Ferguson,  J. — Action  for  criminal  conversation,  being 
brought  for  trial  at  London.  The  parties  resided  at  Lucan, 
12  or  14  miles  from  London,  Ontario,  where  their  solicitors 
resided.  On  December  14th,  1901,  defendant  sent  a  mes- 
senger to  his  solicitor  to  inform  him  of  the  intended  settle- 
ment. The  messenger  was  at  once  referred  by  him  (Mr. 
Meredith)  to  Mr.  Toothe,  the  plaintiff's  solicitor.  Mr. 
Toothe  thereupon  telephoned  to  Mr.  Meredith  and  said: 
*'I  understand  there  has  been  another  settlement,  and  I 
will  look  to  your  client,  and  to  every  person  who  had  a  finger 
in  this  settlement  for  my  costs,  and  to  this  man  Butler,  who, 
I  always  understood,  was  good.  I  gave  him  fair  warning 
and  notice  that  my  costs  had  not  been  paid.*'  The  mes- 
senger returned  the  same  day  to  Lucan,  and  the  settlement 
was  carried  out  on  Mondav   16th  December.     .     .     .    The 
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plaintiff  has  little  or  no  property.  The  defendant  is  a  man 
of  substance.  The  appeal  was  very  learnedly  and  with  much 
force  argued  on  each  side.  .  .  .  The  word  "lien^^  was 
not  used  over  the  telephone,  but  the  clearest  kind  of  state- 
ment was  mfule  that  plaintiff^s  solicitor  would  look  to  the 
defendant  for  his  costs  of  action.  The  claim  so  made  could, 
in  the  circumstances,  rest  upon  no  other  footing  than  a 
lien,  and  as  between  solicitors  the  words  used  were  sufficient. 
They  go  much  further  than  those  used  in  Sullivan  v.  Pear- 
son, L.  B.  4  Q.  B.  163,  38  L.  J.  Q.  B.  65;  besides,  that  case 
was  not  determined  on  the  letter.  Thus  there  was  notice 
on  the  14th  of  the  month  to  defendant's  solicitor  of  the 
lien  claimed.  ...  I  am  precluded  by  what  I  said  in 
Sanvidge  v.  Ireland,  14  P.  R.  29,  from  holding  that  notice 
to  the  solicitor  was  not  notice  to  the  defendant.  .  .  . 
In  Boursot  v.  Savage,  L.  R.  2  Eq.  at  p.  142,  Kindersley, 
V.-C,  says:  *^It  is  a  moat  question  upon  what  principle 
this  doctrine  rests/'  and  "my  solicitor  is  alter  ego;  he  is 
myself.''  I  allow  the  appeal.  Defendant  is  to  pay  plaintiff's 
solicitor  his  costs  of  the  action  between  solicitor  and  client, 
the  costs  of  the  motion  and  the  costs  of  this  appeal,  all  are 
to  be  taxed,  and  paid  forthwith,  thereafter.  Thomas  Hod- 
gins  and  John  Fox  were  not  properly  made  parties. 
.    .     .     I  give  no  costs  against  them,  nor  to  them. 

R.  M.  C.  Toothe,  London,  solicitor  for  plaintiff. 
E.  Meredith,  London,  solicitor  for  defendant. 


Moss,  J.A.  January  27th,  1902. 

CHAMBERS. 

Re  HOLLAND. 

Will — Legacy  Dutu — Discretion  of  Executors  to  Pay  out  of  Hesidm 
— Executors  map,  before  a  Tear  from  Death  of  Testator,  Credit 
Amount  of  a  Legacy  on  Mortgage,  Payable  at  any  Time,  Given 
by  Legatee,  if  Satisfied  of  Sufficiency  of  Assets— Legatee  Pre- 
deceasing Testator — Lapse, 

Manning  v.  Robinson,  29  0.  R.  483,  approved. 

Motion  by  widow  of  a  testator  and  one  of  his  executors 
under  Rule  938,  for  advice  of  the  Court. 

The  testator  directed  his  executors  to  pay  his  just  debts, 
funeral  and  testamentary  expenses,  and,  after  giving  certain 
legacies,  devised  the  residue  of  his  estate. 

R.  C.  Clute,  K.C.,  for  applicants. 

R.  U.  McPherson,  for  residuary  legatee. 
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Moss,  J.A. — ^The  legacy  duty  is  properly  deducted  from 
the  legacies,  and  should  not  be  paid  out  of  the  residue,  and 
the  executors  have  no  discretion  to  pay  such  duty  out  of  the 
residue:  per  Armour,  C.J.,  in  Manning  v.  Robinson,  29 
0.  B.  483.  There  is  nothing  ajBEording  any  reason  for 
saying  that  the  executors  were  bound  to  pay  the  pecuniary 
legacies,  or  any  of  them,  before  the  expiration  of  one  year 
from  the  testator's  death.  Therefore,  none  of  the  pecuniary 
legacies  bear  interest  from,  the  testator's  death.  As  M. 
T.  Herrington  is  entitled  to  pay  off  any  portion  of  the 
principal  money  of  her  mortgage  at  any  time,  there  \vas 
nothing  to  prevent  the  executors,  if  satisfied  of  the 
Buificiency  of  the  funds  in  their  hands  for  other  purposes, 
from  exercising  their  discretion  in  favour  of  paying 
her  legacy  by  crediting  it  against  her  mortgage,  before  the 
expiration  of  one  year  from  the  testator's  death.  The  legacy 
of  $200  to  William  Purvis,  who  died  some  days  prior  to  the 
decease  of  the  testator,  intestate,  and  left  surviving  several 
children,  lapsed.     Costs  out  of  the  estate. 

S.  J.  Young,  Trenton,  solicitor  for  executors. 

McEvoy  &  Perrin,  London,  solicitors  for  residuary 
legatee. 


Ferguson,  J.  January  2Tth,  190'3. 

TRIAL.     • 

CANADIAN  BANK  OF  COMMERCE  v.  TOWN  OF 

TORONTO  JUNCTION. 

Municipal  Corporation — ^ot  Liable  for  Costs  of  Advertising  Tax  tsale 
Ordered  hy  Treasurer  —  Absence  of  By-law  or  Resolution  of 
Council— K.  S.  O,  ch.  22Jf,  sec,  22/f, 

Warwick  v.  County  of  Simcoe,  36  C.  L.  J.  461,  approved. 

Action  to  recover  $462.50,  amount  of  a  bill  of  the  York 
Leader  &  Publishing  Co.  for  advertising  a  sale  of  lands  for 
arrears  of  taxes.  The  companv  assigned  the  claim  to  plain- 
tiffs. 

W.  H.  Blake,  for  plaintiffs. 

C.  C.  Going,  Toronto  Junction,  for  defendants. 

Ferguson,  J. — Mr.  Jacjkson,  the  treasurer  of  defend- 
ants, indorsed  on  the  letter  of  March  5th,  1900,  notifying  him 
of  the  assignment  to  the  plaintiffs,  as  follows: — "Whatever 
amount  may  become  due  to  the  '  Leader  &  Recorder '  for 
advertising  tax  sale  for  1900,  will  be  paid  by  me  to  the  Can- 
adian Bank  of  Commerce."     ...     On  September  29th, 
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3  900,  the  plaintiffs  wrote  asking  payment^  to  which  request 
Jackson  replied  that  nothing  was  due.  On  March  4th, 
1901,  this  action  was  begun,  not  against  the  treasurer,  but 
against  the  corporation.  There  has  not  been  any  by-law  or 
resolution  of  the  council  regarding  this  matter,  nor  has  the 
town  made  any  contract  in  respect  of  it.  .  .  .  B.  S.  0. 
ch.  224,  sec.  224,  provides  for  the  purposes  of  collection  of 
taxes  that  the  treasurer  and  mayor  of  a  town  shall  perform, 
upon  its  incorporation,  the  like  duties  as  are  in  the  Act, 
before,  in  the  case  of  other  municipalities,  imposed  on  the 
coimty  treasurer  and  warden  respectively.  In  this  case  the 
warrant  was  issued  by  the  mayor  of  the  town.  ...  I 
entirely  agree  with  the  judgment  of  the  Judge  of  the  County 
of  York  in  Warwick  v.  County  of  Simcoe,  36  C.  L.  J.  461. 
Under  sec.  224,  the  treasurer  is  an  oflBcer  pointed  out  by 
the  legislature,  and  commanded  to  perform  certain  duties 
for  the  general  good,  and  in  neither  case  can  the  munici- 
palily  interfere  with  the  officer  in  the  performance  of  those 
defined  duties.  The  treasurer  in  the  present  case  did  not 
at  any  time  attempt  to  pledge  the  defendants'  credit,  aud 
he  had  no  power  to  do  so,  and  they  are  not  liable.  Action 
dismissed  with  costs. 

Blake,  Lash,  &  Cassels,  Toronto,  solicitors  for  plaintiffs. 
C.  C.  Going,  Toronto  Junction,  solicitor  for  defendants. 


I^IacMahon,  J.  JanuaiRy  27th,  1902. 

TRIAL. 

DUNN  &  CO.  V.  PRESCOTT  ELEVATOR  CO. 

Bailment — Warehouseman — Negligence  of — Loss  of  Com  /Stored   in 
Elevator  from  Heat — Measure  of  Damages. 

Action  tried  at  Ottawa,  brought  to  recover  damages  for 
alleged  negligence,  want  of  skill,  and  improper  conduct  of 
defendants  in  storing,  warehousing  and  taking  care  of 
50,000  bushels  of  com,  ex  steamer  Niko,  and  62,300  bushels, 
ex  steamer  Nicaragua,  to  arrive  at  defendants'  elevator  in 
April,  1897,  composed  of  old  hard,  dry  com,  No.  3. 

J.  Leitch,  K.C.,  for  plaintiffs. 

J.  A.  Hutcheson,  Brockville,  for  defendants. 

MacMahon,  J. — The  duty  of  a  warehouseman  is  stated 
in  Beven  on  Negligence,  2nd  ed.,  p.  999.  See  Snodgrass  v. 
Ritchie,  17  Rettie  712;  Brabant  v.  King,  [1895]  A.  C.  632, 
at  p.  640;  Powers  v.  Mitchell,  3  Hill  (N.Y.)  545.  .  .  . 
The  defendants  had  ample  facilities  for  turning  over  the 
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com^  and  expressed  their  intention  so  to  do^  and  had  they 
carried  it  out  the  com  would  have  been  preserved  in  good 
condition.  .  .  .  None  of  these  employed  by  defendants 
were  experienced  in  the  work  of  taking  care  of  grain  in  an 
elevator  except  one,  and,  although  directions  were  given  by 
plaintiffs  in  their  telegrams  and  letters  of  May  22nd9  26  th, 
and  June  2nd  and  3rd,  to  keep  the  corn  turned,  which  could 
be  done  at  the  rate  of  6,000  or  8,000  bushels  an  hour  by 
transferring  from  one  bin  to  another,  and  for  which  the 
company  had  ample  facilities,  this  duty  was  neglected,  and 
it  was  not  turned  over  between  May  22nd  and  June  4th. 
The  measure  of  damages  is  the  difference  between  what  the 
com  was  worth,  and  would  have  realized  at  Prescott  on 
June  16th,  had  it  been  in  perfect  condition,  viz.,  27  cents  a 
bushel,  and  what  it  was  worth  there  and  could  have  been 
sold  for  in  its  damaged  condition. 

Leitch  &  Pringle,  Cornwall,  solicitors  for  plaintiffs. 

F.  J.  French,  Prescott,  solicitor  for  defendants. 


BoBERTSON,  J.  January  27th,  1902. 

TRIAL. 

HARRIS  V.  BANK  OF  BRITISH  NORTH  AMERICA. 

Contract — Delivery  of  Deed  in  Escrow — Non-performance  of  Von^ 

dition — Option — Trust, 

Action  tried  partly  at  Barrie  and  concluded  at  Toronto, 
brought  to  recover  $3,122.50. 

J.  K.  Kerr,  K.C.,  and  R.  D.  Gunn,  Orillia,  for  plaintiff. 

John  Greer,  for  defendant  bank. 

AV.  H.  Blake,  for  defendant  Trading  Corporation. 

Robertson,  J. — I  find  as  facts,  on  the  evidence,  that 
plaintiff  in  all  respects  fully  and  completely  performed  his 
agreement,  dated  June  23rd,  1898,  for  the  sale  of  certain 
mining  properties  to  A.  J.  Mangold,  acting  for  defendant 
corporation,  after  inspection  of  and  examination  of  title, 
etc.,  to  the  claims;  that  after  inspection  and  putting  a  man 
in  to  work  the  claims  as  he  saw  fit,  and  paying  five  per  cent, 
of  the  purchase  money.  Mangold  requested  plaintiff  to 
execute  bills  of  sale  and  deposit  them  with  the  manager  of 
Bank  of  British  North  America,  Dawson  Branch,  accom- 
panied by  a  letter  to  him  dated  October  8th,  1898 : — "  We 
beg  to  deposit  with  you  this  day  two  bills  of  sale  from  R. 
A.  Harris  to  A.  J.  Mangold    ...    the  said  deeds  to  be 
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held  by  you  in  escrow,  and  to  be  forwarded  by  you  to  your 
branch  in  London,  England,  to  be  so  held  until  April  7th 
next,  when  they  are  to  be  returned  to  your  branch  in  Van- 
couver, to  be  delivered  by  them  to  E.  A.  Harris,   or  his 
order,  unless  on  or  before  said  7th  day  of  April  there  W 
deposited  to  his  credit  in  your  branch  in  London,  England, 
the   respective  sums  of  $3,122.50,  when  the.  deed  of  sale 
regarding  76  A  on  Hunker  is  to  be  delivered  to  Mr.  Man- 
gold, or  his  order.     ...     If  the  said  amounts  be  paid 
before  7th  day  of  April  next,  you  will  please  instruct  your 
branch  in  London  to  forward  same  to  your  agency  in  Van- 
couver, to  be  paid  over  immediately  to  the  order  of  Mr. 
Harris.    K.  A.  Harris,  A.  J.  Mangold.^'    On  7th  April,  1899, 
Mangold  wrote  the  following  letter  to  secretary  of  the  bank 
in  London  .-—"Referring  to  the  bill  of  sale  held  by  you  on 
behalf  of  Mr.  E.  A.  Harris  of  a  part  share  of  the  claim  76  A 
Hunker,  and  which  document  is  to  be  handed  over  to  mc 
or  my  order  on  pa}Tnent  of  $3,122.50,  I  now  hand  you  the 
equivalent  of  this  sura,  but,  inasmuch  as  the  bill  of  sale  is 
not  accompanied  by  any  documents  verifying  the  title  to  the 
property,  I  must  request  you  to  hold  the  money  in  escrow, 
either  here    or   at   Vancouver,    until    the    manager  of  the 
Pioneer  Trading    Corporation    of    Klondike,    on  behalf  of 
which  company  I  negotiated  this  option,  is  satisfied  that 
the  title  is  correct,  when  the  money  can  be  handed  over  to 
Mr.  Harris  in  exchange  for  a  properly  executed  bill  of  sale, 
for  which  the  manager^s  receipt  shall  be  your  full  and  sufR- 
cient  discharge."    Under  these  circumstances,  I  find  that 
the  $3,122.50  was  not  paid  to  the  credit  of  the  plaintiff  as 
required  by  the  letter  of  the  8th  October,  1898,  and  there- 
fore the  plaintiff  had  no  cause  of  action  against  the  bank, 
and,  as  the  bill  of  sale  was  sent  by  it  to  Vancouver,  there 
was  no  breach  of  trust.     .     .     .     Upon  the  execution  of  the 
letter  of  the  8th  October,  1898,  the  option  to  purchase  was 
at  an  end,  and  the  agreement  to  buy  complete  to  be  carried 
out,  and  consummated  by  the  payment  six  months  later  of 
the  $3,122.50,  and  neither  Mangold  or  the  corporation  had 
a  right  to  withdraw,  and  had  no  other  step  been  taken,  the 
plaintiff  was  in  a  position  to  sue  for  specific  performance 
and  recover  the  $3,122.50.     If  not,  the  plaintiff,  in  order 
to  save  his  title,  would,  according  to  the  mining  regulations, 
have  been  obliged  to  have  gone  on  to  the  claimi  and  done 
representation  work  during  the  whole  of  the  six  months 
allowed  for  payment  of  the  balance  of  the  purchase  money ; 
whereas,  in  fact,  the  corporation  went  into  possession  and 
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did  that  work,  and  nothing  was  said  to  plaintiff  as  to  any- 
thing being  unsatisfactory  until  the  letter  of  April  7th. 
1899.  .  .  .  The  cases  do  not  support  the  contentian 
that  the  option  to  purchase  extended  up  to  the  end  of  the 
six  months  from  October  8th,  1898.  I  dismiss  the  action 
with  costs  Aq  to  the  bank,  who  may  deduct  their  costs  out 
of  the  fund  of  $3,122.50  in  their  hands.  I  give  judgment 
for  plaintiff  for  balance  of  fund,  and  direct  the  defendant 
corporation  to  pay  to  plaintiff  his  costs  and  the  costs 
deducted  by  the  bank. 

B.  D.  Gunn,  Orillia,  solicitor  for  plaintiff. 

Smith,  Rae,  &  Greer,  Toronto,  solicitors  for  Bank  >f 
British  North  America. 

Blake,  Lash,  &  Cassels,  Toronto,  solicitors  for  Pioneer 
Trading  Corporation. 


January  29th,  190:?. 

divisional  court. 

WOLFF  V.  KEHOE. 

iitatuteM — Highway — Trees,  etc,,  "  Left  Standing  ''  an— Meaning  or — 

H.  iiS,  O.  ch,  24s,  sec.  2,  suthsec.  J^. 

Appeal  by  plaintiff  from  judgment  of  County  Court  ot 
Carleton. 

Glyn  Osier,  Ottawa,  for  plaintiff. 
B.  V.  Sinclair,  Ottawa,  for  defendant. 

The  Court  (Meredith,  C.J.,  Lount,  J.)  held,  in  dis- 
posing of  the  appeal,  that  E.  S.  0  ch.  243,  sec.  2,  sub-sec.  4, 
which  enacts  that  "  every  growing  tree,  shrub,^  or  sapling, 
whatsoever  planted  or  left  standing  on  either  side  of  any 
highway  for  the  purposes  of  shade,  or  omament,^^  etc.,  means 
growing  tree,  etc.,  left  standing  by  a  municipality, 

O^Gara,  Wyld,  and  Osier,  Ottawa,  solicitors  for  plaintiff. 
Caron  &  Sinclair,  Ottawa,  solicitors  for  defendant. 


Falconbridge,  C.J.  Januairy  27th,  1902. 

trial. 

HAGAE  V.  HA6AR. 

Vontriict — To  Build  Walls  of  Bam — Hood  and  Workmanitice  Manner 
— Contractor  not  Liable  if  Roof  Causes  Walls  to  Fall — i*lan — 
Costs. 

Action  tried  at  Hamilton,  brought  to  recover  damages  by 
reason  of  the  loss  to  plaintiff  from  the  negligent  construc- 
tion by  defendant  of  the  walls  of  concrete  of  a  bam  to  be 
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erected  by  him  for  plaintiff,  and  wnieh  plaintiff  alleges 
defendant  guaranteed  would  be  done  in  a  skilful  and  work- 
manlike manner. 

S.  D.  Biggar,  Hamilton,  and  W.  S.  McBrayne,  Hamilton, 
for  plaintiff. 

W.  M.  German,  K.C.,  for  defendant. 

Falconbridge,  C.J. — The  turning  point  is,  who  is 
responsible  for  the  construction  of  the  roof  ?  The  work  jf 
building  the  wall  was  done  in  a  good  and  workmanlike  man- 
ner, and  the  wall  would  have  stood  any  vertical  pressure 
which  could  fairly  have  been  imposed  on  it,  but  no  such 
wall  could  resist  the  outward  pressure  or  "thrust^*  of  a 
roof  constructed  as  the  one  in  question.  .  .  .  This  is  a 
case  of  hardship,  while  the  resnlt  is,  as  a  matter  of  law, 
that  plaintiff  cannot  claim  to  have  relied  on  defendant's  plan, 
yet  it  probably  contributed  to  the  accident;  therefore  I  shall 
not  give  costs  against  the  plaintiff.  Set-off  of  amount  for 
extra  work  against  plastering  and  pointing  still  to  be  done. 
Judgment  for  defendant  for  $230,  balance  of  contract  price, 
without  costs. 

Biggar  &  McBrayne,  Hamilton,  solicitors  for  plaintiff. 

German  &  Pettit,  Welland,  solicitors  for  defendant. 


Lister,  J. A.  January  29th,  1902. 

COURT    OF    APPEAL — CHAMBERS. 

HTTNTEB  v.  BOYD. 

Leave  to  Appeal — Matter  of  Public  Interest — Construction  of  t<tatute 

— i?.  a.  O.  c*.  jr«9,  tec.  11. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court,  reversing  order  of  Lount,  J.,  appointing 
an  administrator  ad  litem  to  estate  of  defendant  Boyd, 
deceased. 

6-  G.  S.  Lindsey,  K.C.,  for  plaintiff. 

R.  McKay^  for  defendants. 

Lister,  J.A. — Action  for  damages  for  malicious  prosecu- 
tion. The  Divisional  Court  held  that  in  an  action  such  as 
this  such  an  administrator  is  not  included  within  the 
description  "  administrators '*  in  R.  S.  0.  ch.  129,  sec.  11. 
I  think  there  is  jurisdiction  to  entertain  the  motion.  The 
question  whether  Lount,  J.,  had  jurisdiction,  under  the 
circumstances  here,  to  appoint  such  administrator,  depends 
upon  the  construction  of  sec.  11,  and,  having  in  view  the 
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differences  of  opinion  on  the  part  of  the  Judges  before  whom 
Die  question  has  come,  and  that  the  construction  of  this 
section  is,  as  affecting  other  than  the  parties  to  this  litiga- 
tion, a  matter  of  public  interest,  a  further  appeal  should  bo. 
and  is  allowed  upon  security  being  given.  Costs  of  motion 
to  be  in  the  appeal. 

Lindsey  &  Wadsworth,  Toronto,  solicitors  for  plaintiff. 

Beatty,  Blackstock,  Xesbitt,  Chadwick,  &  Eiddell,  To- 
ronto, solicitors  for  defendants 


January  30tii,  1902. 
court  of  appeal. 

McKExziE  V.  McLaughlin. 

l.carr  to  Appeal — Special  Circumstances  —  Discoveru — Amendment 

after — Practice. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court,  ante,  p.  58. 

I.  F.  Hellmuth,  for  plaintiff. 

G.  F.  Shepley,  K.C.,  for  defendant. 

At  the  conclusion  of  the  argument  the  Court  (Armour, 
C.J.O..  OsLER,  Maclennan,  Moss,  Lister,  JJ.A.) — //eW, 
that  this  was  not  a  case  of  character  or  importance  warrant- 
ing the  granting  of  special  leave  to  appeal;  that  no  real  harm 
or  prejudice  would  arise  to  plaintiff  by  his  answering  the 
questions;  and  that  the  constant  practice  is  to  amend  the 
defence  according  to  what  is  brought  out  on  examination 
for  discoverv.     Motion  dismissed  with  costs. 


Eor.EKTSox,  J.  January  31st,  190"2. 

chambers. 
HUNT  V.  IIOBLXS. 

Judffment  Deblor — Examination — Making  Aicay  with  Property — Vom- 

mittal—Rule  907. 

Metropolitan  Loan,  etc.,  Co.  v.  Mara,  8  P.  R..  at  p.  360, 
followed. 

Motion  Ir;  plaintiff  to  commit  defendant  Alson  Robii»s 
under  Rule  907. 

Charles  ^fillar,  for  plaintiff. 

J.  A.  Keys,  St.  Catharines,  for  defendant  Alson  Robins. 


Si 

BoBERTSON,  J. — The  defendant  owned  lands  in  Buffalo 
and  Tonawanda,  U.  S.  A.  On  the  morning  after  the 
entry  of  judgment  in  this  action,  the  defendant  sent  his 
mother  to  Buffalo  and  Tonawrnda,  and  she  sold  both  of 
properties,  and  advised  him  by  telegraph.  He  says  that 
the  Tonawanda  property,  for  which,  in  1898,  he  gave  $600, 
is  in  litigation,  and  he  was  anxious  to  get  rid  of  it,  so 
he  sold  it  for  a  safe  valued  at  $100,  which  he  left  in  the 
purchaser's  possesion,  who  still  owes  him  $400  for  balance  of 
purchase  money.  When  asked  if  the  safe  was  worth  more 
than  $5  or  $10,  he  replied,  *'  I  took  the  man's  word  for  it.'' 
The  property  in  Buffalo  was  sold  for  $1,600,  and  he  says, 
"after  paying  the  necessary  expenses  and  interest  I  got  $75 
out  of  it.'*  He  states  that  the  only  means  he  has  of  paying 
the  judgment  is  the  lease  and  license  of  a  saloon  in  St  Cath- 
arines, Ontario;  and  that  he  sold  his  other  properties  for 
the  purpose  of  defecting  this  judgment.  Pending  an 
adjournment  with  a  view  to  settlement,  the  goods  in  the 
saloon  and  premises  were  sold  for  $700  under  the  execution 
issued  by  plaintiff,  but  defendant's  wife  established  a  claim 
before  the  County  Judge  of  Lincoln,  under  the  Creditors' 
Belief  Act,  for  $1,000,  and  plaintiff  has  received  only  $91 
on  his  claim  for  $1,435.59.  It  was  objected  that  property 
in  the  TJ.  S.  A.  is  not  exigible  under  execution  here,  because 
out  of  the  jurisdiction.  I  do  not  think  there  is  anything 
in  the  objection.  It  is  clear  defendant  endeavoured  to 
make  away  with  those  properties,  to  defeat  or  defraud  the 
plaintiff,  and  being  a  resident  of  this  Province,  whatever 
he  got  for  them  he  brought  here,  except  the  safe,  which  he 
never  took  into  his  possession.  I  am  satisfied  that  these 
properties  have  not  been  rightly  or  legally  dealt  with  by 
him.  and  he  has  not  accounted  for  the  proceeds,  if  he  ever 
received  anything,  in  a  business-like  way  ...  I  have 
no  doubt  that  he  has  concealed  or  made  away  with  his  prop- 
erty in  order  to  defraud  the  plaintiff.  If  I  make  the  order 
asked  for,  it  would  amount  to  a  sentence  for  a  criminal 
offence:  Hobbs  v.  Scott,  23  IT.  C.  K.  per  Draper,  C.J.,  at  p. 
622;  and  defendant  cannot  be  relieved  from  it  for  12 
months :  Jones  v.  Macdonald,  15  P.  R.  345.  I  am  unwillin/? 
therefore  to  make  the  order  without  giving  defendant  a 
further  opportunity  to  see  if  some  arrangement  cannot  be 
made  between  the  parties:  Metropolitan  Loan  and  Saviui^s 
Co.  V.  Mara,  8  P.  R.  per  Wilson,  C.J.,  at  p.  360.  I  shall 
therefore  allow  a  fortnight  for  further  negotiation,  but  I 
hope  I  shall  not  be  required  to  make  an  order. 
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TRIAL. 

PATTERSON  v.  TURNER. 

Company— Agreement  to  Subscribe  for  Stock — Delay  in  Carrying  cut 
Objects  of  Company— Repudiation  of  AgreemenP-^udgment  in 
Undefended  Action  against  Company  by  Subscriber— Effect  of — 
R,  8.  O.  1887  ch,  157,  sec.  J^r-R.  S.  O,  ch.  191,  sec.  9. 

Action  by  plaintiffs,  suing  on  behalf  of  themselves  and 
all  other  subscribers  to  an  agreement  to  take  stock  in  the 
Hotel  Brant  Co.,  to  recover  from^  defendant  Turner  $600, 
the  amount  of  ihe  par  value  of  twelve  shares  which  he 
agreed  to  take. 

A.  B.  Aylesworth,  K.C.,  and  6.  H.  Levy,  Hamilton,  for 
plaintiffs. 

G.  Lynch-Staunton,  K.C.,  for  defendant  Turncr. 

S.  F.  Washington,  K.C.,  for  defendant  company. 

BRixTON,  J. — On  28th  January,  1899,  Turner  signed  the 
stock  book  of  the  proposed  company,  containing  an  agree- 
ment to  take  the  number  of  shares  set  opposite  the  names 
of  subscribers,  and  a  covenant  by  the  subscribers  with  each 
other  to  pay  the  amounts,  when  called  in  by  the  directors  of 
the  company,  and  to  abide  by  the  by-laws,  etc.,  and,  further 
these  words,  "no  subscription  to  be  binding  until  $40,000  has 
been  subscribed  hereon.^'  The  stock  book  also  contained  a 
prospectus  stating  the  object  of  the  company  to  be  the  acquir- 
ing of  the  Brant  House  property  at  Burlington,  and  the  erec- 
tion of  a  summer  hotel,  at  once,  so  as  to  be  ready  for  the  sum- 
mer season  of  1899.  The  first  subscription  was  made  on  17th 
November,  1898.  The  defendant  signed  on  28th  January,, 
1899,  and  others  subscribed,  in  all,  to  the  amount  of  $28,700 
up  to  29th  March,  1899.  Nothing  further  was  done  until 
October,  1899,  when  the  plaintiff  became  interested,  and  on 
the  24th  of  that  month  signed  the  agreement  in  the  stock 
book,  and  others  subsequently  signed,  until  the  amount 
subscribed  became  $40,150.  Letters  patent  issued  on  24th 
November,  1899,  fixing  the  capital  stock  at  $50,000.  The 
hotel  was  completed  about  the  1st  July,  1900.  In  an  unde- 
fended action  the  defendant  obtained  a  judgment  against 
the  company  declaring  that  he  never  was  a  shareholder. 
There  is  an  important  difference  in  the  wording  of  R.  S.  0. 
1897  ch.  191,  sec.  9,  and  the  earlier  Act,  R.  S.  0.  1887  ch. 
157,  sec.  4,  as  to  who  become  shareholders.  If  the  agree- 
ment to  subscribe,  signed  by  defendant,  was  produced  and 
accepted  by  the  Govemor-in  council  as  an  agreement  "in  its 


essential  features,"  complying  with  the  former  Act,  1897, 
then  by  sec.  9,  the  persons  named  in  the  agreement  were 
constitnted  the  body  corporate,  and  if  this  had  been  shewn, 
the  result  of  the  action  might  have  been  different.  I  Chink 
that  the  judgment  does  not,  in  itself,  afford  any  defence  in 
this  action.  But  this  action  is  not  against  defendant  as  a 
shareholder.  It  is  simply  an  action  upon  his  agreement, 
to  compel  him  to  accept  the  shares,  and  pay  for  them:  see 
Bidwelly  Canal  Co.  v.  Baby,  2  Price  93.  The  difficulty, 
however,  fatal  to  the  plaintiffs'  recovery  here  is,  that  they 
did  not  subscribe  within  a  reasonable  time  after  defendant 
and  others  had  become  parties  to  the  agreement.  Without 
fixing  a  day  limit,  I  think  that  in  order  to  make  the  agree- 
ment operative  and  binding  upon  any  one  to  the  others,  the 
whole  undertaking  should  have  been  proceeded  with  within 
a  reasonable  time  from  its  inception.  Upon  the  facts  before 
mentioned,  this  was  not  done,  and  I  am  not  able  to  find  that 
at  any  time  after  Ist  October,  1899,  defendant  Turner  agreed 
to  be  bound  by  his  subscription,  or  approved  and  agreed  to 
proceeding  with  the  work,  as  it  was  afterwards  done,  nor 
that  plaintiffs  signed  the  agreement  in  the  stock  book,  rely- 
ing on  defendant  Turner's  approval  and  consent.  It  can 
hardly  be  said  in  face  of  defendant's  letter  of  13th  Decem- 
ber 1899,  that  he  stood  by  and  allowed  plaintiffs  to  suppose 
that  he  consented.     Action  dismissed  with  costs. 

Washington  &  Beasley,  Hamilton,  solicitors  for  plaintiffs 
and  defendant  company. 

J.  J.  Scott,  Hamilton,  solicitor  for  defendant  Turner. 


Brittox,  J.  February  Ist,  190:i. 

TRIAL. 

EOBIXSON  V.  McLEOD. 

Trade  Mark — Infringement — Trade  Union— User  by  Son-memhera— 

Right  of. 

Action  by  plaintiff  as  organizer  and  general  secretary  of 
the  Journeymen  Tailors'  Union  of  America,  on  behalf  of 
himself  and  all  other  members  of  the  union,  to  restrain 
defendant,  his  workmen  and  agents,  from  using  or  offering 
for  sale  any  clothing,  having  attached  or  fastened  upon  it, 
any  label  or  mark,  being  an  imitation,  counterfeit,  or  copy, 
or  fraudulent  or  colourable  imitation  of  the  specific  trade 
mark,  registered,  alleged  to  be  the  property  of  the  plaintiff, 
and  the  other  members  of  this  union,  and  from  in  any  way 
infringing  his  trade  mark,  and  for  damages. 
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H.  Carscallen,  K.C.,  and  D'Arcy  Tate,  Hamilton,  for 
plaintiff. 

H.  H.  Bicknell,  Hamilton,  lor  defendant. 

Britton,  J. — The  trade  mark  was  registered  in  October, 
1897,  to  be  applied  to  the  sale  of  clothing.  The  union  is  a 
voluntary  unincorporated  association  of  practical  tailars, 
and  was  formed,  and  is  continued,  for  promoting,  among 
other  things,  the  mental  and  physical  welfare  of  its  mem- 
bers, to  aid  in  maintaining  a  high  standard  of  workmanship, 
and  to  assist  its  members  to  obtain  fair  wages,  etc.  The 
defendant  is  not  a  member.  The  trade  mark  has  been  used 
since  1883,  and  has  on  it  that  date.  It  is  admitte'd  that  the 
owners  of  the  trade  mark  have  no  proprietary  interest  in 
the  goods  or  garments  to  which  the  label  or  mark  is  to  be 
attached.  In  the  view  1  take  of  the  case,  I  am  obliged  to 
give  my  decision  upon  the  facts  proved  or  assumed  to  be 
proved,  and  I  purposely  refrain  from  discussing  whether 
there  is  any  right  to  a  trade  mark  independent  of  and  dis- 
connected from  a  business,  and  whether  the  specific  trade 
mark  is  within  the  Dominion  Trade  Mark  and  Design  Act, 
so  as  to  entitle  plaintiff  to  any  protection  against  persons 
who  may  choose  to  use  a  similar  mark.  .  .  .  One  of  the 
labels  or  marks  used  by  defendant  was  once  used  by  a  union 
not  now  existing,  and  formerly  in  the  city  of  St.  Thomas. 
There  is  no  evidence  of  calling  in  their  labels,  but  at  all 
events  their  label  is  not  an  imitation,  much  less  a  false  and 
fraudulent  imitation,  of  plaintiff^s  label.  .  .  .  The  other 
labels  plaintiff  had  are  genuine.  The  plaintiff  issues 
labels  to  tailors  in  good  standing  in  the  union,  and  that 
give  these  men  a  right  to  use  the  labels.  They  are  for  tho 
protection  of  union  men,  and  if  the  men  use  the  labels 
improperly,  and  against  the  interests  of  the  union,  that  is 
a  matter  for  the  union  to  consider  in  dealing  with  its  mem- 
bers, but  an  employer,  who  is  not  a  member,  cannot  be 
restrained  from  dealing  with  union  men,  or  from  putting  a 
genuine  label  upon  union  work. 

The  objects  of  the  union  are  laudable,  and  so  long  as  the 
attainment  of  these  objects  is  sought  in  a  proper  way,  and 
without  infringing  upon  any  other  person's  rights,  there  caii 
be  no  complaint.  Quinn  v.  Leathem,  [1901]  A.  C.  495,  is 
instructive  as  shewing  that  labour  unions  may  go  too  far  in 
attempting  to  interfere  with  persons  who  are  not  members. 
If  defendant  did,  fraudulently  and  deceitfully  and  with 
intent  to  injure  the  workmen,  or  any  of  them,  represented 
by  plaintiff,  sell  to  defendant's  customers  an  inferior  article. 
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as  to  material  and  workmanship^  and  if,  to  accomplish  this^ 
he  improperly  made  use  of  a  genuine  label,  I  would  hold 
him  answerable,  but  nothing  of  the  kind  was  proved,  nor 
can  be  inferred  from  the  evidence:  see  Clark  Thread  Co. 
V.  Armitage,  67  Fed.  R.  896.  I  find  that  the  allegations 
of  plaintiff  are  not  sustained  by  the  evidence;  that  there 
was  once  a  Journeymen  Tailors'  Union  of  Canada,  which 
had  a  label,  although  not  registered  as  a  trade  mark;  and 
that  there  is  no  evidence  that  defendant  had  knowledge  that 
the  local  union  at  St.  Thomas  had  ceased  to  exist,  if,  in  fact, 
it  did  cease.    Action  dismissed  with  costs. 

Carscallen  &  Cahill,  Hamilton,  solicitors  for  plaintiff. 

H.  H.  Bicknell,  Hamilton,  solicitor  for  defendant. 


/  February  1st,  1902. 

divisional  court. 
BE  YOCOM,  HONSINGER  v.  HOPKINS. 

Administration  —  Insolvent  Estate — Creditors — Conduct  of  Proceed- 
ings— Discretion  of  Court,  etc. — Rule  954. 

Be  Squire,  21  Ch.  D.  647,  referred  to. 

Where  a  creditor  had  heen  appointed  administrator  of  an 
insolvent  estate,  and  had  realized  $1,045  for  the  personalty; 
and  it  was  shewn  that  the  real  estate  was  not  worth  the 
amount  of  the  mortgages  against  it,  and  that  the  claims 
sent  by  creditors  amounted  to  $3,450,  of  which  $1,915.45 
was  claimed  by  a  surety  for  the  mortgage  debt,  as  the  amount 
of  his  probable  loss,  Lount,  J.,  in  the  exercise  of  his  discre- 
tion, imder  Bule  954,  refused  an  administration  order, 
because  a  sale  of  the  mortgaged  land  was  pending,  and  the 
result  would  so  largely  diminish  the  difficulty  of  winding  up 
the  estate. 

On  appeal. 

W.  J.  Treemeear,  for  the  plaintiff. 

F.  E.  Hodgins,  for  defendant. 

A  Divisional  Court  (Palconbridge,  C.J.,  Street,  J., 
Britton,  J.) 

Held,  that,  as  the  plaintiff  and  the  surety  were  entitled 
to  litigate;  as  administration  would  settle  these  and  all 
other  questions  at  less  expense:  and  as  the  mortgage  sale 
had  in  the  meantime  proved  abortive,  and  thus  not 
decreased  the  difficulty  of  winding  up  the  estate;  that  an 
administration  order  should  be  made,  but  without  costs  of 
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appeal^  except  that  both  parties  might  include  their  dis- 
bursements^ as  part  of  their  disbursements  in  the  administra- 
tion proceedings. 

The  conduct  of  the  reference  was  given  to  the  adminis- 
trator, because  he  was  chosen  by  the  creditors,  and  the 
plaintiff's  claim  was  only  $102.40,  referring  to  Re  Swire, 
21  Ch.  D.  647. 

J.  A.  Robinson,  St.  Thomas,  solicitor  for  plaintiff. 

J.  C.  Eccles,  Dunnville,  solicitor  for  defendant. 


OsLER,  J. A.  January  29th,  1902. 

COURT  OF  APPEAL — CHAMBERS. 

RE  NORTH  WATERLOO  ELECTION". 

Controverted  Election — Deposit — Rival  Claimants — Disputed  Facts — 
Issue  must  be  Directed— -Practice— K.  S.  0,  ch.  11, 

Application  by  the  solicitors  for  the  petitioner,  under 
Rule  15  of  the  Rules  of  practice  and  procedure,  etc.,  made 
pursuant  to  R.  S.  0.  1897  ch.  11,  for  payment  to  them  of 
the  fund  of  $1,000  deposited  under  sec.  14.  The  fund  was 
aiso  claimed  by  the  subscribers  of  it.         i 

W.  E.  Middleton,  for  solicitors. 

W.  M.  Reade,  Waterloo,  for  subscribers. 

OsLER,  J.A. — I  cannot  dispose  of  this  matter  otherwise 
than  by  directing  the  trial  of  an  issue  between  the  rival 
claimants,  as  the  facts  are  disputed.  The  trial  will  be  at 
Berlin,  before  a  Judge  without  a  jury,  or  elsewhere  as  I  may 
order  after  hearing  the  parties.     Costs  reserved. 


^ 
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January  30th,  190;i. 

DIVISIONAL  COURT. 

BE  EMPLOYERS'  LIABILITY  ASSURANCE  CORPORA- 
TIOX  AND  EXCELSIOR  LIFE  INSURANCE  CO. 

Arlritration  and  Atcard — Submission  to  Two  Arbitrators — Summary 
Proceedinff — Discretion  of  Court  or  Judge — Practice — K.  S.  O. 
1897  ch.  62,  sec.  8, 

An  agreement,  that  a  sum  is  to  be  "  ascertained  by  the 
arbitration  of  two  disinterested  persons,  one  to  be  chosen 
by  each  party  to  the  agreement,  and  if  the  arbitrators  are 
unable  to  agree  they  shall  choose  a  third,  and  the  award 
of  the  majority  shall  be  sufficient,''  is  within  R.  S.  0.  1897 
eh.  62,  sec.  8,  and  if  one  party  fails  to  appoint  after  notice, 
then  the  other  may  appoint  his  arbitrator  to  act  as  sole 
arbitrator. 

Semble: — The  Court  or  a  Judge  may,  in  the  exercise  of 
discretion,  decide  such  a  question  in  a  summary  proceeding. 

Appeal  by  the  corporation  from  order  of  Street,  J.,  in 
Chambers  (2  0.  L.  R.  301),  dismissing  their  application  for 
an  order  setting  aside  the  appointment  by  the  insurance 
company  of  a  sole  arbitrator.  A  guarantee  policy  of  insur- 
ance made  by  the  corporation  in  favour  of  the  company 
contained  a  provision  that,  if  any  difference  should  arise 
in  the  adjustment  of  a  loss,  an  award  should  be  made  by  two 
disinterested  persons,  one  to  be  chosen  by  each  party,  and 
on  their  disagreement  the  two  should  choose  a  thjrd,  the 
award  of  the  majority  to  be  sufficient.  Differences  having 
arisen,  the  company  appointed  their  arbitrator,  and  gave 
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notice  thereof  to  the  corporation,  but  they  refused  to  appoint 
one.  The  company,  therefore,  acting  under  R.  S.  0. 1897  ch. 
62,  sec.  8,  appointed  their  arbitrator  sole  arbitrator.  By  sec. 
8,  where  a  submission  provides  that  the  reference  shall  be  to 
two  arbitrators,  one  to  be  appointed  by  each  party,  then, 
unless  the  submission  expresses  a  contrary  intention,,  if 
either  party  fails  after  notice  from  the  other  to  appoint  his 
arbitrator  the  other  may  appoint  a  sole  arbitrator.  Street, 
J.,  held  that  the  submission  was  within  the  terms  of  th<? 
section,  and  that  the  insurance  company  were  entitled  to 
appoint  their  arbitrator  as  sole  arbitrator. 

A.  B.  Aylesworth,  K.C.,  for  appellants. 

R.  McKay,  for  respondents. 

Judgment  was  delivered  on  January  30th,  1902. 

Meredith,  C.J. — The  case  is  reported  in  2  0.  L.  R.  301, 
and  the  facts  are  sufficiently  set  forth  there.  The  question 
for  decision  is  whether  the  submisi^ion  is  one  providing  for 
a  reference  "to  two  arbitrators,  one  to  be  appointed  by  eacn 
party,^^  within  the  meaning  of  sec.  8  of  the  Arbitration  Act, 
R.  S.  0.  1897  ch.  62.  The  submission  provides  .  .  .  for 
"  arbitration  of  two  disinterested  persons,  one  to  be  chosen 
by  each  party,  and  if  the  arbitrators  are  unable  to  agree, 
they  shall  choose  a  third,  and  the  award  of  the  majority 
shall  be  sufficient."  .  .  .  The  appellants  relied  on  Gumm 
V  Hallett,  L.  R.  14  Eq.  555,  deciding  a  question  under 
sec.  13  of  the  C.  L.  P.  Act,  1854,  the  same  practically  a? 
sec.  8;  Re  Smith  and  Sen^ice  and  Nelson  &  Sons,  25  Q.  B. 
D.  545;  Manchester  Ship  Canal  Co.  v.  Pearson,  [1900]  2  Q. 
B.  606 ;  and  Re  Sturgeon  Falls  E.  L.  &  P.  Co.  and  Town  of 
Sturgeon  Falls,  21  C.  L.  T.  Occ.  N.  595:  as  conclusive 
against  the  right  of  the  respondent  to  appoint  a  sole  arbitra- 
tor under  the  provisions  of  sec.  8.  .  .  .  We  should  have 
preferred  not  to  dec^ide  this  important  question  on  a  sum- 
mary application,  but,  as  appellants  insist,  we  decide  it  with- 
out conceding  that  the  matter  is  one,  as  to  which  the  Court 
or  a  Judge  may  not  exercise  a  discretion  as  to  granting  or 
refusing  the  application.  ...  In  the  English  cases, 
supruy  the  reference  was  in  terms  to  three  arbitrators,  one  to 
be  appointed  by  each  party,  and  the  third  by  the  two 
appointed,  though  a  majority  award  was  to  be  sufficient. 
TFnder  such  a  submission,  it  is  probably  necessary  that  the 
third  arbitrator  be  appointed  before  the  reference  begins: 
Peterson  v.  Avre,  14  C.  B.  665:  while  here  the  reference  is  to 
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two  arbitrators,  and  the  intervention  of  a  third  is  to  take 
place  if  the  two  cannot  agree,  and  then  the  reference  is  to 
be  to  three,  and  the  majority  award  sufficient. 

Why  then  should  not  the  submission  be  held  to  come 
within  sec.  8  ?  If,  as  must  be  and  was  conceded  in  Re  Smith, 
supra,  a  reference  to  two  arbitrators,  one  to  be  appointed 
by  each  party,  is  within  sec.  8,  although  the  submission 
further  provides  that  the  two  arbitrators  may  appoint  an 
umpire,  and  that  in  certain  events  the  umpire  may  mak:3 
the  award  in  lieu  of  the  arbitrators — and  such  a  provision 
is,  since  the  Act,  to  be  deemed  included  in  a  submission, 
unless  a  contrary  intention  is  expressed  in  it — I  am  unable 
lo  understand  why  a  submission  to  two  arbitrators,  one  to 
be  appointed  by  each  party,  with  a  provision  that  if  the  two 
are  unable  to  agree,  they  are  to  choose  a  third,  and  the  award 
of  the  majority  is  to  be  sufficient,  is  not  also  within  sec.  8. 
In  Bates  v.  Cook,  9  B.  &  C.  407,  the  question  arose  on  the 
appointment  of  an  umpire,  not  a  third  arbitrator,  .  .  and 
I  am  unable  to  find  a  case  in  which  such  question  has  arisen 
as  to  the  appointment  of  a  third  arbitrator. 

IIacMahon,  J. — I  entirely  concur  with  the  judgment 
in  the  Sturgeon  Falls  case.  There,  the  reference  was  in 
case  of  dispute  to  be  "by  each  party  choosing  an  arbitrator, 
and  they  two  a  third,  in  case  of  dispute;  the  majority  award 
to  be  binding."  Here  the  third  arbitrator  is  to  be  appointed 
if  the  two  are  "unable  to  agree."  A  distinction  therefore 
cannot  be  drawn  between  the  two  cases.  See  Redman's  Law 
of  Awards,  3rd  ed.,  at  p.  2,  as  to  the  effect  of  sec.  6  of  the 
English  Act,  the  equivalent  of  sec.  8  of  our  Act. 

Where  a  submission  makes  provision  for  the  appointment 
of  a  third  arbitrator,  although  he  is  not  to  be  chosen  nnless 
the  two  appointed  by  the  parties  are  unable  to  agree,  it 
thereby  provides  for  a  contingency  which  may  happen,  viz., 
a  reference  to  three  arbitrators.  I  therefore  think  the 
submission  is  not  within  the  Act. 

LouNT,  J.,  agreed  with  Meredith,  C.J. 

Appeal  dismissed  with  costs. 

Barwick,  Aylesworth,  Wright,  &  Moss,  Toronto,  solicitors 
^or  appellants. 

jNitty,  Blackstock,  Nesbitt,  Fasken,  &  Riddell,  Toronto, 
^l^'^itors  for  respondents. 
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January  30th,  190-2. 

DIVISIONAL  COURf. 

MINNS  V.  VILLAGE  OF  OMEMEE. 

Divisional  Court — Tico  Judges — Adjournment  of  Appeal  to  be  Heard 
before  a  Court  composed  of  Three  Judges,  on  Request  of  a  Farty, 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  (21  C. 
L.  T.  Occ.  N-  561)  dismissing  the  action. 

George  H.  Watson,  K.C.,  and  T.  Stewart,  Lindsay,  for 
plaintiffs. 

P.  D.  Moore,  Lindsay,  for  defendants. 

The  plaintiffs  relied  upon  the  judgment  of  a  Divisional 
Court  (Meredith,  C.J-,  MacMahon,  J.,  Lount,  J.),  in 
Homewood  v.  City  of  Hamilton,  1  0.  L.  E.  266,  which  Boyd, 
C,  distinguished.  The  Court,  as  at  present  constituted 
(Meredith,  C.J.,  Lount,  J.),  now  expressed  the  opinion 
that  the  case  should  not  proceed  before  two  Judges,  and  the 
defendants'  counsel  expressing  a  desire  to  have  three  Judges 
sitting  instead  of  two,  the  case  was  ordered  to  stand  over. 


February  5th,  1902. 
divisional  court. 

WEBB  V.  OTTAWA  CAR  CO. 

ContracT  —  Novation  —  Consideration  —  Collateral     Promise  —  Oral 

J-Jridence  to  Alter  Writing — Costs, 

Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58,  applied. 

Action  to  recover  the  price  of  some  brickwork  done  by 
plaintiff  in  setting  two  tubular  boilers  at  the  defendants* 
works-  in  Ottawa.  The  defendants  alleged  that  the  work 
had  been  done  for  one  Campbell,  whom  they  brought  in  as 
a  third  party.  At  the  trial  Lount,  J.,  gave  judgment  for 
plaintiff  against  defendants  for  $574.78,  and  also  dismissed 
defendants'  claim  over  against  Campbell.  The  defendants 
appealed. 

W.  H.  Blake,  for  defendants. 

J.  E.  Burritt,  Ottawa,  for  plaintiff. 

J.  Bishop,  Ottawa,  for  third  party. 

The  judgment  of  the  Divisional  Court  (Falconbridge, 
C.J.,^  Street,  J.),  w^as  delivered  by  Street,  J.: —  .  .  . 
Campbell  had  supplied  boilers  to  defendants  under  cir- 
cumstances  which   made   him    practically   guarantee    thai 
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the  boilers  would  give  Batisfaction.     .     .     .     The  defend- 
-ants    notified    Campbell    that   the   boilers    did    not   give 
satisfaction     ...     he   proceeded    to   put   m    two   new 
boilers,  and  the  plaintiff  did  the  brickwork,  for  which  he 
<;laiins  in  this  action    ...     he  was  directed  to  do  the 
work  by  one  Wylie,  defendants^  manager,  under  whose  direc- 
tions the  plans  were  prepared,  and  who  told  plaintiff  to 
keep  the  brick  account  separate  from  that  of  the  work  he 
was  doing  for  the  company,  because  Campbell  had  to  pay 
for  the  former.     The  plaintiff  says  he  understood  Wylie  to 
refer  to  the  arrangement  between  Campbell  ^ind  the  defend- 
^ts,  and  always  believed  that  defendants,  and  not  Camp- 
bell, were  responsible  to  him  for  his  work.    After  the  work 
was  finished  an  agreement  was  come  to,  on  the  17th  Novem- 
ber, 1900,  between  Campbell  and  defendants  in  the  follow- 
ing  terms: — "I  agree    to    accept    from   the    Ottawa  Car 
Co.    .     .     .     $962.84     .      .      .     for    two     boilers     .     .     . 
and  I  agree  to  make  settlement  with  F.  H.  Webb,  contractor 
for  brickwork.     The  taking  out  of  the  boilers  is  included 
in  this  settlement.    It  is  optional  with  the  company  to  in- 
demnify me  for  part  of  this  outlay,  should  they  so  decide 
after  taking  this  matter  into  their  consideration.     W.  J. 
Campbell."     The  defendants  then  paid  Campbell  $962.84. 
At  the  time  this  agreement  was  signed,  Wylie  promised 
to  use  his  influence  with  the  directors  to  get  defendants  to 
recoup  Campbell  his  loss  in   the  matter,  but  he  was  in- 
formed and  fully  understood  that  this  created  no  obliga- 
tion on  their   part.      On   23rd  February,    1901,   plaintiff 
signed  a  letter  prepared  by  Wylie,  stating  that  he,  plaintiff, 
had  been  told  from  the  first  that  he  must  look  to  Campbell 
for  his  money,  and  that  before  the  company  settled  with 
their  contractor,  he  had  agreed  to  look  to  him  for  pay- 
ment.   Plaintiff  said  that  he  signed  this  letter,  knowing 
that  the  statements  in  it  were  not  strictly  correct,  upon 
^^ylie  assuring  him  that  if  he  would  sign  it  Campbell  would 
pay  liim  at  once.     .     .     .     Campbell  refused  to  pay,  and 
^his  action  was  commenced.     I  think  the  trial  Judge  was 
^^ght  in  holding  that  defendants  had  always  been  and  re- 
gained still  liable  to  plaintiff.    In  the  absence  of  the  letter 
^htre  is  no  doubt  of  defendants'  liability.     The  letter,  if 
^rne,  disentitled  the  plaintiff  to  recover,  but  it  is  difficult 
to  believe  it  to  be  so,  and  the  trial  Judge  has  accepted 
plaintiff's  version  of  it.  -  .     .     .    Wylie  has,  however,  fallen 
short  of  effecting  a  novation  of  the  contract:  he  has  made 
Campbell  promise  defendants  that  he  will  pay  plaintiff,  and 
he  has  got  the  plaintiff  to  say  that  he  will  look  to  Campbell, 
hnt  has  not  created  amy  contract  between  Campbell  and 
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the  plaintiff,  and  therefore  the  plaintiff's  original  claim 
against  defendants  remains  in  force.  ...  I  am  imable 
however  to  agree  with  that  part  of  the  judgment  which  dis- 
charges Campbell.  The  agreement  of  17th  November,  1900^ 
is  perfectly  explicit,  and  the  consideration  which  supports 
it  IS  the  receipt  of  the  $962.84  upon  the  express  promise 
on  his  part  to  pay  amount  of  Webbs'  account  for  the  brick- 
work in  question,  and  which,  under  his  original  agreement 
with  defendants,  he  was  bound  to  pay  .  .  .  Wylie's  promise 
to  use  his  influence  with  the  directors  was  purely  a  private 
matter  between  him  and  Campbell,  and  is  not  a  promise 
upon  which  defendants  are  liable,  and  is,  moreover,  vague 
in  its  character,  and  does  not  excuse  Campbell  from  lia- 
bility. This  is  one  of  the  cases  in  which  the  rule  of  evi- 
dence against  allowing  a  party  to  a  written  document  to 
give  evidence  of  a  conversation  happening  just  before  its 
execution,  with  the  object  of  contradicting  its  terms,  must 
be  applied:  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58;  Taylor 
on  Evidence,  sec.  1132.  The  rights  which  very  possibly 
Campbell  might  have  made  good  against  .the  company,  he 
chose  with  his  eyes  open  and  for  good  consideration  to 
abandon,  and  to  rely  on  its  mere  good- will.  There  is  no 
ground  in  law  or  in  equity  upon  which  he  should  be  allowed 
to  withdraw  from  his  contract,  and  the  judgment  should 
therefore  be  varied  by  directing  Campbell  to  pay  to  defend- 
ants the  sum  found  due  by  defendants  to  plaintiff,  together 
with  the  costs  incurred  by  the  defendants  in  bringing  Camp- 
bell in  as  a  party,  and  of  the  trial  of  their  claim  against 
him  as  a  third  party.  The  defendants  are  not  to  recover 
from  Campbell  the  costs  taxed  against  them  by  plaintiff^ 
because  they  have  failed  in  their  contention  that  they  were 
not  liable  to  him,  upon  which  contention  these  costs  were 
principally  incurred.  The  defendants  are  to  pay  to  plain- 
tiff his  costs  of  appeal,  which  is  dismissed  as  far  as  he  is 
concerned.  They  are  to  recover  against  Campbell  their 
costs  of  appeal,  having  succeeded  against  him. 

Code  &  Burritt,  Ottawa,  solicitors  for  plaintiff. 

McLaurin  &  Millar,  Ottawa,  solicitors  for  defendants. 

Bishop  &  Smith,  Ottawa,  solicitors  for  third  party. 

Moss,  J. A.  Fii'iRUAKV  7th,  1905J. 

CHAMBERS* 

RE  MAEGARET  EVANS. 

Willr—Congtruction — Legacu—Not  Absolute  Oift  nor  yet  Life  Interest 

— Discretion  of  Executors. 

Re  Sanderson's  Trust,  3  K.  &  J.  at  p.  507,  applied. 
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Application  under  Imperial  Act  10  &  11  Vict.  ch.  9G, 
B.  S.  0.  1897  ch.  51,  and  Eules  938  and  1103,  by  execu- 
tors and  trustees  under  the  will  of  Margaret  Evans,  de- 
ceased, for  a  direction  as  to  the  proper  disposition  ot 
a  fund  of  $300  mentioned  in  the  will. 

The  clause  in  the  will  disposing  of  the  fund  is  as  fol- 
lows : — 

"I  give  and  bequeath  to  my  sons  Grier  Evans  and  Wil- 
liam James  Evans  the  sum  of  $300  each,  but  I  direct  my 
^d  executors  to  invest  the  same  on  good  security  during 
the  lifetime  of  my  said  sons  or  the  survivor  of  them,  and 
to  pay  to  each  of  them  the  one-half  of  the  interest  aris- 
^^g  from  such  investment,  and  in  case  of  sickness  of  my 
^d  sons  or  either  of  them,  I  desire  my  said  executors 
9^  a-dvance  such  portion  as  they  may  think  necessary  of 
^^^  principal  money  to  support  my  said  sons,  or  such  of 
j^^^m  as  may  be  sick,  and  in  case  of  the  death  of  one  of 
n  "   said  sons  his  legacy,  after  paying  his  funeral  and  other 
,  ^^Ossary  expenses,  to  be  divided  equally  amongst  my  sur- 
^'^f'/jlg    children,  with  the  exception  of  my  surviving  son's 
sbsLf^'y    which  I  direct  my  executors  to  invest  and  pay  the 
int^T'est  yearly  during  his  lifetime." 

^rier  Evans  died,  intestate,  on  June  23rd,  1901,  leaving 
surviving  two  sisters  and  one  brother,  all  over  21  years 
of  age.  Action  was  brought  on  November  11th,  1901,  and 
^pending  in  the  (bounty  Court  of  Grey,  by  one  Alexander 
J^^Sht  against  the  applicants,  in  respect  of  a  claim  of  $200 
yl  .t^oard  and  lodging  furnished  to  Grier  Evans  in  his 
"letirtie,  and  the  plaintiff  in  that  action  asked  for  a  declar- 
atioix  that  the  sum  of  $300  in  the  executors'  hands  is  liable 
^^  "the  payment  of  his  claim.  Grier  Evans  was  indebted 
^  ^"tlxer  persons.  The  executors  asked  for  construction  of 
f-  w^iii,  an  order  staying  proceedings  in  the  County  Court 
actioxi^  and  other  relief. 

^-    Bieknell,  for  executors. 

«    ^-     U.   McPherson,   for  brothers   and    sisters   of   Grier 
^^^ns,  deceased. 

-^-   G.  Tucker,  Owen  Sound,  for  Alexander  Wright. 

,  ^^oss,  J.A. — The  testatrix  did  not  very  clearly  express 
^^  .intentions  with  regard  to  the  exact  nature  of  the  inter- 
j  ^o  be  taken  by  her  two  sons  Grier  Evans  and  William 
.  ^*^s  Evans  in  the  moneys  bequeathed  to  them,  and  it 
m  ^^^iiewhat  difficult  to  get  at  her  precise  meaning.  Mr. 
i-^^ker  conceded,  and  I  think  rightly,  that  it  is  not  a  case 
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of  an  absolute  gift  of  the  corpus.  But  he  argued,  and  1 
think  rightly,  that  it  is  more  than  a  gift  of  a  life  interest 
in  the  income.  The  direction  to  the  executors,  that,  in  case 
of  sickness  of  the  sons  or  either  of  them,  they  are  to  ad- 
vance out  of  the  principal  such  portion  as  they  may  think 
necessary  for  the  support  of  the  one  who  is  sick,  gives  an 
interest  in  the  corpus  It  creates  a  trust  to  be  exercised 
by  the  executors  in  case  of  sickness,  and  they  have  no 
discretion  to  decline  to  exercise  it^  if  called  upon  to  do  so. 

They  are  at  liberty  to  use  their  discretion  in  deter- 
mining the  amount  necessar}'  to  be  applied  for  the  sup- 
P|ort  of  the  sick  one,  and  in  that  respect  they  would  not  in 
ordinary  circumstances  be  controlled  by  the  Court. 

I  think  the  effect  of  these  directions  of  the  will  is  that, 
upon  a  son  falling  sick,  a  right  to  some  portion  of  the  prin- 
cipal of  his  legacy  vests  in  him,  the  amount  being  that 
which  the  executors  may  in  their  discretion  think  necessary 
for  his  support  during  his  sickness,  and  that  in  the  event 
of  his  death  before  receiving  that  amount,  his  estate  is  en- 
titled to  receive  it  from  the  executors. 

It  appears  to  be  the  case  that  the  executors  had  no 
knowledge  of  Grier  Evans's  sickness,  and  were  not  called 
upon  to  exercise  their  discretion  as  to  the  amount  to  be 
advanced,  but  if  I  am  correct  in  my  reading  of  the  will, 
and  the  fact  of  sickness  is  all  that  is  needed  to  vest  the 
right  to  some  amount,  and  to  give  rise  to  the  duty  of  ad- 
vancing it,  the  circumstance  that  the  beneficiary  died  before 
it  was  actually  advanced  or  set  apart  sliould  not  operate  to 
deprive  his  personal  representative  of  the  right  to  receive 
it.  The  language  of  Vice-Chanoellor  Sir  W.  Page  Wood 
in  In  re  Sanderson's  Trust,  3  K.  &  P.  at  p.  507,  seems 
applicable,  although  the  circumstances  were  not  the  same. 
He  said:  '^The  trustees  have  not  the  discretion  of  saying 
'we  will  withhold  any  part  of  this  income  merely  upon  our 
representation  of  what  we  think  discreet.'  If  a  bill  had 
been  filed  in  behalf  of  this  gentleman,  during  his  lifetime, 
to  have  a  sufficient  part  of  the  income  drawn  out  for  the 
purposes  of  his  maintenance,  attendance,  and  comfort,  it 
would  not  have  been  competent  for  the  trustees  to  say, 
'  we  in  our  judgment,  and  in  the  exercise  of  our  discretion, 
do  not  think  that  this  is  requisite,  and  the  matter  is  one 
for  our  discretion  and  not  for  the  judgment  of  the  Court.' 
The  testator  might  have  given  them  such  a  discretion,  re- 
gard being  had  to  the  circumstance  that  his  brother  had 
other  property;  but  that  is  not  the  trust  he  ha^^  created. 
The  trust  he  has  created  is  an  absoUit?  trust  Tor  his  brother 
to  have  everything  necesj5ar>^  for  Iiis  maintenance,  attend- 
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ance,  and  comfort/^  And  see  Kilvington  v.  Gray,  10  Sim. 
293. 

Here,  a  case  of  sickness  being  made,  I  think  the  trust 
which  was  created  for  that  specific  purpose  arose,  and  the 
executors  may  still  exercise  their  judgment  and  discretion 
as  to  the  amount  necessary  to  be  advanced  to  answer  what 
was  required  for  support  in  the  sickness,  or,  if  they  are  not 
now  disposed  to  exercise  this  power,  the  Court  may  under- 
take it. 

This  does  not  give  the  creditors  of  Grier  Evans  any 
direct  claim  against  the  executors  or  the  fund.  In  strict- 
ness the  claim  should  be  maintained  by  the  personal  repre- 
sentative of  Grier  Evans,  and  unless  the  parties  can  now 
agree  (all  being  adults)  it  may  be  necessary  to  appoint  a 
personal  representative. 

If  the  executors  are  prepared  to  declare  what  sum  should 
be  advanced,  and  the  other  parties  are  willing  to  dispense 
with  a  personal  representative,  and  to  agree  to  a  proper 
distribution  of  the  sum  amongst  the  claimants  against  Grier 
Evanses  estate,  the  clerk  in  Chambers  may  make  the  neces- 
sary inquiries  as  to  the  claimants,  and  apportion  the  amount 
payable  to  each,  and  the  executors  may  hold  the  residue 
to  be  dealt  with  as  provided  by  the  will. 

In  that  event  they  and  the  parties  interested  in  the  resi- 
due may  receive  their  costs  out  of  the  fund. 

I  do  not  think  I  can  stay  the  action  brought  by  Alexan- 
der Wright  in  the  County  Court  of  Grey,  but  if  he  chooses 
to  discontinue  it,  and  to  come  in  and  take  the  benefit  ot 
the  order  in  this  proceeding,  he  may  have  his  costs  of  this 
proceeding.  On  the  subject  of  costs  I  observe  that  there 
is  not  only  an  originating  motion,  but  a  petition  by  the 
executors,  which  seems  entirely  unnecessary. 

At  present  I  dispose  of  the  matter  by  declaring  that  the 
executors  hold  the  sum  of  $300  in  question  subject  to  the 
right  of  the  personal  representative  of  Grier  Evans  to  re- 
ceive thereout  such  sum  as  may  be  deemed  necessary  as  an 
advance  for  the  support  of  Grier  Evans  in  his  sickness,  and, 
subject  thereto  and  to  the  payment  of  his  funeral  and  other 
necessary  expenses,  for  the  persons  named  in  the  will  as 
entitled  in  remainder. 

In  case  of  any  question  arising  on  settling:  the  order,  the 
n^atter  may  be  spoken  to  before  me  at  any  time. 

Mark  &  A.  E.  Scanlon,  Bradford,  solicitors  for  executors. 

McPherson,  Clark,  Campbell,  &  Jarvis,  Toronto,  solici- 
tors for  beneficiaries. 

H.  (t.  Tucker,  Owen  Sound,  solicitor  for  Alexander 
Wright. 
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sufficiently  corroborated:  Radford  v.  Macdonald,  18  A.  R. 
167;  Green  v.  McLeod,  23  A.  R.  676. 

Judgment  accordingly. 

Delahaye  &  Reeves,  Pembroke,  solicitors  for  plaintiff. 

J.  H.  Burritt,  Pembroke,  solicitor  for  adult  defendant, 

J.  Hoskin,  Official  Guardian. 

McDouGALL,  Co.  J.,  York.  December  26th,  1901. 

ASSESSMENT  CASE. 

RE  McMASTER  ESTATE. 

Assessment  and   Taxes — Exemptions — Trustees  —  Iticome — R.   S.  O. 
ch,  2U»  9ec.  46—63  Vict,  ch,  3J^  sees,  5,  4. 

The  income  derived  from  the  property  vested  in  the 
trustees  of  the  estate  of  the  late  Honourable  William  Mc- 
Master  was  held  by  the  Court  of  Appeal,  affirming  the  judg- 
ment of  the  senior  Judge  of  the  county  of  York,  to  be,  for 
assessment  purposes  under  R.  S.  0.  ch.  224,  their  own  in- 
come: 2  0.  L.  R.  474.  Subsequently  R.  S.  0.  ch.  224  was 
amended  by  63  Vict.  ch.  34. 

In  1901  the  trustees  were  assessed  as  theretofore,  and 
the  assessment  was  confirmed  by  the  Court  of  Revision  for 
the  City  of  Toronto.  This  appeal  was  then  taken  by  the 
trustees,  and  heard  before  McDougall,  senior  Judge  of 
County  Court  of  York. 

George  Bell,  for  the  trustees. 

J.  S.  Fullerton,  K.C.,  for  the  city  of  Toronto. 

McDougall,  Co.J.~-In  this  appeal  the  assessment  de- 
partment has  assessed  the  income  of  the  McMaster  estate 
in  the  hands  of  the  trustees,  which  income,  under  the  will 
of  the  late  Hon.  William  McMaster,  is  payable  to  the  trus- 
tees of  McMaster  University  for  the  purposes  of  the  Uni- 
versity. In  1899  I  held  this  income  was  properly  assessable 
in  the  hands  of  the  estate  trustees,  and,  upon  an  appeal  to 
the  Court  of  Appeal,  my  conclusion  was  upheld.  While  that 
appeal  was  pending  the  Legislature  amended  sec.  46  of  the 
Assessment  Act  by  63  Vict.  ch.  34,  sees.  3  and  4.  The 
amended  section  now  reads  as  follows,  the  amending  words 
being  in  italics: 

46.  (1)  Personal  property  in  the  sole  possession,  or 
under  the  sole  control  of  any  person  or  trustee,  guardian, 
executor,  or  administrator,  and  which  if  in  the  possession 
of  the  ieneficiary  or  beneficiaries  would  he  liable  to  taxation, 
shall  be  assessed  against  such  person^  trustee,  guardian,  execu^ 
tor,  or  administrator  alone. 
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(2)  Where  a  person  js  assessed  as  trustee,  guardian, 
executor  or  administrator,  he  shall  be  assessed  as  such,  witli 
the  addition  to  his  name  of  his  representative  character, 
and  such  assessment  shall  be  carried  out  in  a  sepai'ate  line 
from  his  individual  assessment,  and  he  3hall  be  assessed 
for  the  value  of  the  real  and  personal  estate  held  by  him, 
whether  in  his  individual  name,  or  in  conjunction  with 
others  in  such  representative  character,  subject  to  ike  provi- 
sions of  sub-section  1  of  this  section,  at  the  full  value  thereof, 
or  for  the  proper  proportion  thereof,  if  other  residents 
within  the  same  municipality  are  joined  with  him  in  such 
representative  character. 

What  I  have  now  to  determine  is  as  to  the  effect  on  the 
present  appeal  of  this  amendment.  It  is  conceded  by  the 
city  that,  if  the  words  "  and  which  if  in  the  possession  of 
the  beneficiary  or  beneficiaries  would  be  liable  to  taxation  ^' 
mean  that  this  income  in  question  is  to  be  looked  upon  and 
treated,  for  the  purpose  of  determining  its  liability  to  assess- 
ment, as  actually  in  the  hands  of  the  McMaster  University 
trustees  at  the  date  of  the  assessment,  but  by  the  taking  ot 
auv  account  of  the  total  income  of  the  McMasler  University 
of  the  year,  including  in  the  income  the  sum  payable  by 
the  trustees  of  the  McMaster  estate,  and  deducting  there- 
from the  legitimate  outgoings  properly  chargeable  to  in- 
come of  the  same  period,  no  surplus  whatever  would  be 
shewn;  in  other  words,  the  annual  legitimate  expenses  of 
the  University  equal  or  exceed  its  total  annual  income 
from  all  sources,  and  therefore  the  McMaster  Utiiversity 
would  not  be  liable  to  any  assessment  for  personal  property 
attributable  to  surplus  income.  As  the  beneficiary  in  this 
case  is  resident  within  the  Province,  and  therefore  directly 
liable  in  its  corporate  capacity  to  assessment  for  any  per- 
sonal property  exigible  under  the  Assessment  Act,  I  am 
of  opinion  that  the  amending  words  of  the  Act  of  1900 
apply,  and  as,  apparently,  the  sum  in  question  in  the  hands 
of  the  trustees  of  the  McMaster  estate  is  to  be  regarded  as 
actually  in  the  hands  of  the  trustees  of  the  McATaster  Uni- 
versity, and  the  latter  as  the  persons  to  be  looked  upon  as 
the  owners  for  the  purpose  of  determining  the  assessability 
3f  the  fund  as  part  of  their  income,  the  admission  by  the 
citv  that  the  Universitv  has  no  assessable  income,  even 
with  this  suna  included  in  their  income  receipts,  disposes 
of  the  matter  "of  this  appeal.    The  appeal  will  be  allowed. 

Thomson,  Henderson,  &  Bell,  Toronto,  solicitors  for 
trustees. 

T.  Caswell,  Toronto,  solicitor  for  corporation. 
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Meredith,  J.  February  8th,  190il 

WEEKLY   COURT. 

Re  McALPINE  AND  LAKE  ERIE  AND  DETROIT 

RIVER  R.  W.  CO. 

Arhitration  and  AwartL — Clerical  E^ror  in  Award — Reference  iMok — 
Arbitration  Act  of  Ontario Kailway  Act  of  Canada. 

Motion  by  a  land-owner  for  an  order  referring  back 
award  of  compensation  under  the  Dominion  Railway  Act 
to  the  arbitrators  to  correct  a  clerical  error  as  to  the  ^ate 
from  which  interest  was  to  run,  the  arbitrators  having 
put  in  the  award  "1901/'  instead  of  "1900,''  as  they  in- 
tended.   , 

T.  W.  Crothers,  St.  Thomas,  for  the  motion. 

H.  E.  Rose,  for  the  company. 

Meredith,  J.^If  provincial  legislation  applies  to  this 
case,  the  motion  is  needless,  because,  by  R.  S.  0.  ch.  6!&, 
sec.  9  (c),  the  arbitrators  have  power  to  correct  thQ  mistake* 
If  that  legislation  is  not  applicable,  there  is  no  power  to 
remit  the  award,  or  to  correct  the  error  upon  the  motion. 
Except  under  power  conferred  by  statute,  or  by  the  parties, 
the  Courts  would  not  correct  errors  in  awards,  either  directly 
or  through  arbitrators:  Ward  v.  Dean,  3  B.  &  Ad.  234; 
Mordue  v.  Palmer,  L.  R.  6  Ch.  22.  .  .  .  The  question 
then  is,  assuming  that  provincial  legislation  is  not  applic- 
able, does  the  Railway  Act,  51  Vict.  ch.  29  (D.),  authorize 
thi  re-opening  of  the  matter?  .  .  .  Under  its  provisions, 
the  award  is  to  be  final  and  conclusive,  but  subject  to  appeal 
when  the  award  exceeds  $400.  ...  I  have  been  able  to 
find  one  case  only  in  which  there  was  a  reference  back  of 
a  case  of  this  character,  but  that  was  in  accordance  with  an 
agreement  between  the  parties  requiring  it:  Demorest  v. 
Grand  Junction  R.  W.  Co.,  10  0.  R.  515.  The  Railway 
Act  does  not,  in  my  opinion,  authorize  the  re-opening  of 
the  reference,  and,  if  provincial  legislation  applies,  there  is 
no  need  for  re-opening  it :  see  R.  S.  0.  ch.  62,  sees.  47  and 
9  (c). 

Motion  dismissed  without  costs. 

Crothers  &  Price,  St.  Thomas,  solicitors  for  the  land- 
owner. 

J.  H.  Cobum,  Walkerville,  solicitor  for  the  company. 
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February  8th,  1902. 
divisional  court. 

WILSON  V.  BOTSFORD-JENKS  CO. 

Master  and  Servant — Negligetice  of  Master — Defective  Scaffolding — 
Foreman  of  Master  —  Secretary  of  Master  —  Knowledge  of  — 
Admission  of  Evidence. 

Motion  by  plaintiff  to  set  aside  non-suit  entered  by 
Ferguson,  J.,  at  the  trial  at'  Owen  Sound  of  an  action 
at  common  law  by  servant  against  master  to  recover 
damages  for  injuries  received  by  the  former  in  the 
course  of  his  emplo}Tnent,  owing  to  the  alleged  negligence 
of  the  master,  and  for  a  new  trial,  on  'the  ground  that 
there  was  evidence  of  negligence  to*  go  to  the  jury.  The 
injury  was  received  in  September,  1900.  The  work  was  the 
building  of  an  elevator  at  Meaford,  and  the  plaintiff  was 
engaged  in  excavating.  The  alleged  negligence  was  the 
unsafe  and  dangerous  condition  of  a  scaffolding  upon  which 
the  foreman  ordered  the  plaintiff  to  go,  and  it  was  said  that 
the  condition  existed  to  the  knowledge  of  one  Jenks,  the 
secretary  of  the  defendants,  an  incorporated  foreign  com- 
pany, and  that  Jenks  personally  interfered  with  the  work. 
The  trial  judge  held  that  there  was  ,no  evidence  to  submit  to 
the  jury.  The  plaintiff  contended  that  the  whole  case 
should  have  been  left  to  the  jury,  the  company  being  bound 
by  the  knowledge  of  Jenks.  i 

W.  J.  Hatton,  Owen  Sound,  for  plaintiff. 
W.  E.  Riddell,  K.C.,  for  defendants. 

The    judgment    of    the    Court    (Falconbridge,    C.J., 
Street,  J.)  was  delivered  by 

Falconbridge,  C.J. — It  is  not  shown  that  Jenks  in  any 
way  assumed  to  give  orders  to  the  men,  or  directions  as  to 

the  practical  work  which  was  going  on.  There  was  somie 
evidence  that  he  was  standing  with  his  hands  in  his  pock- 
ets, looking  into  the  excavation  on  the  morning  of  the 
accident,  and  that  on  former  occasions  he  had  been  seen 
to  call  Danger  (the  superintendent)  to  one  side,  and  say 
something  to  him  which  no  one  overheard.  There  was  no 
evidence  that  the  persons  employed  by  defendants  were  not 
proper  and  competent  persons,  or  that  the  materials  used 
were  faulty  or  inadequate:  Matthews  v.  Hamilton  Powder 
Co.,  14  A.  B.  261;  Wigmore  v.  Jay,  2  Ex.  354;  Lovegrove 
V.  London,  etc.,  B.  W.  Co.,  16  C.  B.  K  S.  6G9.    There  was 


102 

no  evidence  that  defendants  had  any  better  means  of  know- 
ing of  the  danger  than  plaintiff.  As  to  all  the  matters  in 
respect  of  which  plaintiff  can  seek  here  to  charge  defend- 
ants, the  onus  is  on  him:  cases  above  cited  and  Allen  v. 
'Rew  Gas  Co.,  1  Ex.  D.  251.  The  secretary  had  no  authority 
to  make  admissions  on  behalf  of  the  company  as  to  the 
defective  condition  of  the  scaffolding,  and  defendants' 
knowledge  of  it:  Bruff  v.  Great  Northern  E.  W.  Co.,  1  F. 
&  P.  344;  Great  Western  R.  W.  Co.  v.  Willis,  18  C.  B.  N.  S. 
748;  Barrett  v.  South  London  Tramways  Co.,  18  Q.  B.  D. 
815;  Johnson  v.  Lindsay,  53  J.  P.  599;  Newlands  v.  Na- 
tional Employers'  Accident  Association,  53  L.  T.  N.  S.  242. 

Motion  dismissed  with  costs. 

W.  J.  Hatton,  Owen  Sound,  solicitor  for  plaintiff. 

Beatty,  Blackstock,  Nesbitt,  Fasken,  &  Biddell,  solicitors 
for  defendants. 
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Winchester,  Master.  February  5th,  1902. 

chambers. 

CANADIAN  MINING,  ETC.,  CO.  v.  WHEELER. 

Judffmait  Debtor — Transferee  of — Examination — Third  Mortgagee — 
**Exigible  under  Execution" — Legal  and  Equitable  Execution — 
Receiver— Rule  90S— 56  Yict.  ch,  5,  sec.  9  (OJ 

The  holder  of  a  third  mortgage  given  by  a  judgment 
debtor  is  not  examinable  under  Rule  903. 

Application  by  the  plaintiffs,  who  are  execution  creditor.- 
of  defendant,  for  an  order  to  examine  his  transferee. 

W.  R.  P.  Parker,  for  plaintiffs. 

J.  J.  Maclennan,  for  transferee. 

The  Master  i^  Chambers: — The  transferee  is  a  mort- 
gagee to  whom  the  judgment  debtor  has  given  a  mortgage 
on  certain  lands  belonging  to  the  debtor,  and  who  had  pre- 
viously given  two  prior  mortgages  thereon  to  other  parties 

Counsel  for  the  transferee  contends  that  the  rule  under 
which  the  plaintiffs  apply,  does  not  include  him,  as  he  is  not 
a  person  "to  whom  the  debtor  has  made  a  transfer  of  his 
pioperty.or  effects  exigible  under  execution.^'  He  admits  that 
the  debtor  has  given  him  a  mortgage  on  certain  real  estate 
belonging  to  the  debtor,  but  claims  that  it  is  a  third  mort- 
gage upon  the  property,  and  therefore  is  not  a  transfer  of 
property  exigible  under  execution :  Jarvis  v.  Ireland,  4  A.  R. 
118  at  p.  122. 

Counsel  for  the  plaintiffs  claim  that,  the  words  "exigible 
\?nder  execution'^  include  equitable  execution,  and  the  ap- 
pointment of  a  receiver:  In  re  Pope,  17  Q.  B.  D.  743. 

The  former  Con.  Rule  928,  from  which  the  present  Rule 
903  is  taken  and  under  which  the  present  application  is 
made,  was  not  limited  by  the  words  '^exigible  under  execu- 
tion." These  words  were,  for  the  first  time,  added  to  the 
present  Rule  at  the  last  consolidation,  and  were  apparently 
taken  from  similar  words  used  in  56  Yict.  ch.  5,  sec.  9  (0.) 
This  section  became  Rule  904  in  the  last  consolidation  of 
the  rules,  and,  no  doubt,  Rule  903  was  made  to  harmonize 
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with  Eule  904  in  this  respect.  This  term  "exigible  under 
exeeution^^  in  the  Act  referred  to  meant  a  legid  execution 
only,  as  that  statute  related  exclusively  to  "certain  duties, 
liabilities  and  fees  of  sheriffs/^  and  I  am  of  opinion  that 
the  same  meaning  to  these  words  attaches  to  them  in  Bule 
903  as  in  sec.  9,  ch.  5,  56  Vict.  (0.),  and  that  equitable  exe- 
cution or  the  appointment  of  a  receiver  is  not  included  by 
their  use.  As  to  the  difference  between  a  legal  and  equit- 
able execution,  I  would  refer  to  In  re  Shepherd,  38  W.  R.  133 

The  motion, must  be  refused. 

Parker  &  Biekford,  Toronto,  solicitors  for  plaintiffs. 

Robertson  &  Maclennan,  Toronto,  solicitors  for  defend- 
ants. 


MacMahon,  J.  February  10th,  1902 

TRIAL. 

KEITH  V.  OTTAWA  AND  NEW  YORK  R.  W.  CO. 

Railway  and  Railway  Companies — Injury  to  Passenger — Alighting 
from  Moving  Car — Contributory  Negligence. 

Washington  v.  Harman,  147  IT.  S.  R.  571,  and  Central  R. 
W.  Co.  V.  Miles,  88  Ala.  at  p..  261,  referred  to. 

Action  to  recover  damages  for  injuries  sustained  by 
plaintiff,  who  endeavoured  to  get  off  a  train  as  it  was  moving 
out  of  Finch  station. 

George  McLaurin,  Ottawa,  for  plaintiff. 

W.  Nesbitt,  K.C.,  and  W.  H.  Curie,  Ottawa,  for  defend- 
ants. 

MacMahon,  J. — At  the  conclusion  of  the  trial  I  sub- 
mitted certain  questions  to  the  jury,  which,  with  their 
answers,  are  as  follows: 

(1)  H'ow  long  did  the  train  stop  at  Finch  station?  A. 
Cannot  say. 

(2)  Was  the  time  the  train  remained  there  sufficient  to 
enable  the  plaintiff  to  alight?     A.     No. 

(3)  Was  Keith  aware  when  he  reached  the  platform  of 
the  car  that  the  train  was  in  motion      A.     Yes. 

(4)  If  Keith  was  guilty  of  any  negligence  which  con- 
tributed to  the  accident,  what  was  such  negligence?  A. 
None. 

(5)  If  Keith  is  entitled  to  recover,  at  what  do  you  assess 
the  damages?    A.    $1,000.00. 
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I  reserved  the  consideration  of  the  motion  by  counsel 
for. the  defendants  for  non-suit,  and  have  reached  the  fol- 
lowing conclusion: 

The  motion  for  a  non-suit  cannot  prevail.  In  my  charge 
to  the  jury,  I  said :  "If  they  (the  company)  gave  the  plain- 
tiff ample  facilities  to  get  off,  but  he  did  not  do  so,  but 
attempted  to  get  off  when  he  knew  there  was  danger  in 
getting  off,  the  company  ought  not  to  be  held  responsible 
for  his  act,  and  looking  at  it  in  that  way,  it^'is  for  you  to  say 
whether  he  acted  reasonably  in  getting  off  under  the  cir- 
cumstances appearing  in  the  evidence/^  The  answer  there- 
fore to  the  fourth  question,  that  the  plaintiff  was  not  guilty 
of  any  negligence  which  contributed  to  the  accident,  is  a 
finding  that  he  was  acting  as  a  reiisonable  man  would  in 
getting  off  the  train,  although  it  was  in  motion.  And 
according  to  the  evidence  of  Daniel  E.  Seese,  the  company^s 
station  agent  at  Pinch,  the  car  had  only  gone  thirty  feet 
when  the  plaintiff  got  off,  and  the  jury  might  properly  con- 
clude that  the  plaintiff  was  not  acting  unreasonably  in 
endeavouring  to  alight. 

See  Washington  v.  Harman,  147  U,  S.  R.  571,  Central  E. 
W.  Co.  V.  Miles,  88  Ala.,  at  p.  261;  and  refer  also  to  Loyd  v. 
Hannibal  E.  W.  Co.,  4  American  JTegligence  Cases,  481; 
Covington  v.  Western  E.  W.  Co.,  81  Ga.  276;  Eadlev  v.  U 
&  N.  W.  E.  Co.,  1  App.  Cas.  754;  Filer  v.  N.  Y.  C.  E.  W.  Co., 
49  N.  Y.  47. 

I  direct  that  judgment  be  entered  for  the  plaintiff,  for 
$1,000,  with  costs. 

McLaurin  &  Miller,. Ottawa,  solicitors  for  plaintiff. 

Scott,  )Scott,  &  Curie,  Ottawa,  solicitors  for  defendants. 


Moss,  J. A.  February  11th,  1902. 

C.    A. — CHAMBERS. 

BE  CAELETON  PLACE  VOTEES'  LISTS. 

^o^iamentary  Elections — Voters'  Lists — Notice  of  Complaint — State- 
ment of  Grounds — Signing  by  Complainant — Amendment. 

Case  stated  by  the  County  Judge  of  Lanark,  for  the 
opinion  of  the  Court  of  Appeal  or  a  Judge  thereof,  under 
^-  S.  0.  ch.  7,  sec.  38,  as  follows: — 1.  At  the  sitings  of  the 
Court  to  hear  and  dcftermine  complaints  of  errors  and  omis- 
sions in  the  voters^  lists,  it  was  objected  that  in  the  notice 
^f  complaint  the  printed  ^^  M.  F.  and "  did  not  disclose 
^^y  ground  of  complaint  within  the  meaning  of  the  Act. 
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Without  calling  for  evidence,  I  expressed  the  opinion  that 
"M.  P/'  had,  in  connection  with  voters'  lists  matters, 
acquired  the  meaning  of     Manhood  Franchise,^'  and  the 

word  "and"  could  be  treated  as  surplusage.     Was  I  right? 

2.  The  notice  of  complaint  as  filed  consists  of  fifteen 
sheets,  each  in  itself  in  the  form  number  6  in  the  Act,  the 
lists  Nos.  1,  2,  3,  and  4  being  printed  on  the  back  of  the 
notice  of  complaint.  Only  the  notice  of  complaint  on  the 
last  sheet  was  filled  out  and  signed  by  the  complainant,  but 
evidence  was  given  that  the  whole  fifteen  sheets  were 
attached  together  as  they  now,  appear  when  the  complainant 
signed  the  notice  of  complaint  on  the  last  sheet,  and  handed 
the  whole  to  the  clerk.  I  expressed  the  opinion  that,  con- 
sidering it  my  duty  to  further  the  franchise,  while  entertain- 
ing great  doubts,  I  thought  that  sufficient.     Was  I  right? 

3.  The  complainant  asked  leave  to  amend,  if  necessary, 
under  sec.  32  of  the  Act,  by  making  the  signed  notice  refer 
explicitly  to  the  annexed  sheets.  I  refused  the  amendment 
upon  the  grounds  that  if  any  necessity  for  it,  the  effect 
would  be  to  confer  jurisdiction  on  myself,  and  that  sec.  32 
can  be  satisfied  in  its  words  by  confining  it  to  notices  other 
than  notices  of  complaint.     Am  I  right? 

G.  H.  Watson,  K.C.,  for  those  against  the  ruling  of  the 
County  Judge. 

E.  Bristol  and  Eric  N.  Armour,  for  those  supporting  the 
ruling. 

Moss,  J. A. — Question  1  must  be  answered  in  the  affirma- 
tive. The  Legislature  did  not  intend  to  bind  parties  to 
exact  observance  of  the  words  of  the  forms  (sec.  4).  What 
is  intended  is  that  the  list  should  afford  such  information 
of  the  nature  of  the  qualification  of  the  person  named  as 
will  enable  the  other  voters  to  ascertain,  by  inquiry,  the 
truth  or  untruth  of  the  statement.  In  this  instance  it  cannot 
be  well  imagined  that  other  voters,  or  persons  who  usually 
interest  themselves  in  the  revision  of  the  lists,  will  be  misled 
by  the  form  of  statement.  The  right  of  a  person  to  be  on 
the  voters^  list  ought  not  to  depend  upon  a  too  critical 
examination  of  the  forms  in  the  schedule,  which  are  inserted 
merely  as  examples,  and  are  not  required  to  be  followed 
implicitly. 

The  second  question  must  also  be  answered  in  the  affirm- 
ative. It  may  be  treated  as  really  one  of  fact.  It  is  impos- 
sible to  say  that  the  lists  aore  not  subjoined.  They  are 
annexed  or  attached,  which  means  subjoined.  Looking  at 
the  lists,  and  reading  them-  in  the  light  of  the  notice,  there 
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je  no  sufficient  ambiguity  to  lead  to  the  rejection  of  them  on 
Ihe  ground  that  they  are  not  part  of  the  complaint. 

Question  3  must  also  be  answered  in  the  affirmative  in 
this  particular  case.  In  a  case  of  a  notice  defective  in  some 
material  respect,  e.^.,  unsigned,  which  renders  it  valueless 
as  a  foundation  for  the  proceedings,  which  the  Judge  is 
Authorized  to  take  upon  receipt  by  the  clerk  of  a  notice  in 
conformity  to  the  Act,  there  is  no  jurisdiction  to  amend; 
but,  assuming  the  notice  and  lists  to  be  properly  before  a 
Judge,  a  misnomer  or  plain  mistake  in  description  and  many 
other  like  errors  may  be  amended. 

Watson,  Smoke,  &  Smith,  Toronto,  and  Bristol,  Cawthra, 
<^'  Bayly,  Toronto,  solicitors. 


Meredith,  C.J.  February  11th,  1902. 

CHAMBERS. 

CAESWELL  V.  LANGLEY. 

Bankruptcy  and  Insolvency  —  Contingent  Debts  —  Sums  Payable 
Quarter-yearly  by  Person  Becoming  Insolvent  —  Not  Provable 
wider  R.  8,  0.  ch.  H7. 

Special  case. 

J.  J.  Warren,  for  plaintiff. 

P.  E.  Hodgins  and  W.  M.  Irwin,  for  defendant. 

Meredith,  C.J. — The  defendant  is  the  assignee  for 
benefit  of  creditors  of  one  E.  P.  Eobinson,  and  the  action  is 
to  establish  the  right  of  the  plaintiffs  to  prove  and  rank  upon 
the  estate  of  Robinson  for  the  present  value  of  $100  per 
quarter,  which  he,  before  the  date  of  the  assignment,  cov- 
enanted with  them  to  pay  to  one  Jane  Robinson  on  the  first 

day  of  each  quarter-year  during  her  natural  life. 

• 

These  growing  quarterly  payments  are  in  their  nature 
contingent  debts,  and  not  provable  under  R.  S.  0.  ch.  147; 
Grant  v.  West,  23  A.  R.  533 ;  Mail  Printing  Co.  v.  Clarkson, 
25  A.  R.  1.     Judgment  for  defendant  without  costs. 


CHAMBERS. 

Meredith,  C.J.  Pebruary  11th,  1902. 

CROWN  CORUNDUM  AND  MICA  CO.  v.  LOGAN. 

Action  —  Order  dismissing  —  Undertaking  —  Default  in  Giving  — 

Effect  of. 

Carter  v.  Stubbs,  6  Q.  B.  D.  116,  followed. 


IOCS 

Collinsoa  v.  Jeffery,  [1896]  1  Ch.  644,  distuiguishec. 

Appeal  from  order  of  Master  in  Chambers. 

The  defendants  moved  before  the  Master  in  Chambers 
to  dismiss  the  action  for  want  of  prosecution,  aaid  on  5th 
October,  1901,  he  made  an  order  directing  that  in  default 
of  plaintiffs,  within  4  weeks,  undertaking  to  bring  the  acticm 
for  trial  at  Peterborough  in  December,  1901,  and  proceed- 
ing, to  trial  then,  that  the  action  be  dismissed  with  costs. 
On  appeal  Meredith,  C.J.,  affirmed  that  order,  and  on 
further  appeal,  a  Divisional  Court  affirmed  his  order,  and 
refused  to  extend  the  time  for  trial  or  relieve  plaintiffs  from 
the  consequences  of  failing  to  give  the  undertaking.  Sub- 
sequently, defendants  applied  ^to  the  Master  in  Chambers 
for  an  order  dismissing  the  action,  and  on  31st  January, 
1902,  he  made  an  order  allowing  plaintiffs  to  go  to  trial  at 
Peterborough  on  27th  May  next.    The  defendants  appealed. 

6.  M.  Macdonnell,  K.C.,  for  defendants. 

W.  E.  Middleton,  for  plaintiffs. 

Meredith,  C.J.~At  the  expiration  of  the  time  allowed 
for  giving  the  undertaking,  the  action  was  at  an  eoid :  Whist- 
ler V.  Hancock,  3  Q.  B.  D.  83;  King  v.  Davenport,  4  Q.  B.  D. 
402;  Carter  v.  Stubbs,  6  Q.  B.  D.  116;  Hollander  v.  Ffoulkes, 
16  P.  R.  225,  though  pending  an  appeal,  but  not  after- 
wards, an  order  extending  the  time  for  trial  might  have 
been  made :  Carter  v.  Stubbs,  supra,  and  the  time,  though 
it  has  expired,  for  appealing  from  such  an  order,  may  be 
extended :  Carter  v.  Stubbs,  supra,  Burke  v.  Rooney,  4  C. 
P.  D.  226. 

In  Collinson  v.  Jeffery,  [1896]  1  Ch.  644,  Kekewich,  J.,, 
recognized  that  a  different  rule,  from  that  which  he  had 
adopted,  was  applicable  where  the  order  was  one  dealing 
with  the  dismissal  of  an  action  for  want  of  prosecution? 

In  Script  Phonography  Co.  v.  Gregg,  59  L.  J.  Ch.  406, 
North,  J.,  treats  Whistler  v.  Hancock,  and  King  v.  Daven- 
port, supra,  as  settling  the  law.     ... 

Even  if  the  Master  in  Chambers  had  jurisdiction  to 
make  his  second  order,  it  would  have  been  improper  to  do- 
so  after  the  order  of  the  Divisional  Court. 

Appeal  allowed  with  costs,  but  motion  dismissed  with- 
out costs,  because  it  was  unnecessary. 

Kilmer,  Irving,  &  Porter,  Toronto,  solicitors  for  plain- 
tiffs. 

Macdonnell  &  Farrell,  Kingston,  solicitors  for  defend- 
ants. 
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LouNT,  J.  February  12th,  1903*^  . 

TRIAL. 

HARRIS  V.  STEVENS. 

^ttle  of  Goods — Credit — Promise  Written  to  Mercantile  Agency  to  be 
Responsible  for  Goods  Delivered  to  Another  Person  Carrying  on 
Business  in  Another  Name — Not  within  Statute  of  Frauds — 
Partnership. 

Action  tried  at  London,  brought  to  recover  $985,  the 
price  of  goods  sold  and  delivered  to  the  Stjevens  Manufactur- 
iDg  Company,  and  $900,  the  amount  of  the  company's  prom- 
issory- note,  given  for  price  of  other  goods. 

E.  Meredith,  K.C.,  and  J.  C.  Judd,  London,  for  plaintiff. 

G.  C.  Gibbons,  K.C.,  and  M.  D.  Eraser,  London,  for 
defendants  Labatt  and  Stevens. 

W.  C.  Fitzgerald,  London,  for  defendants  Fitzgerald  & 
Co. 

IjOUNT,  J. — The  plaintiff  alleges  that  at  the  time  of  the 
sale  of  the  goods,  the  defendants  Labatt  and  Fitzgerald 
were  the  real  owners  of  the  business  carried  on  as  the  Ste- 
vens Manufacturing  Co.,  and  that  the  goods  were  supplied 
on  their  credit,  or  that  the  defendant*  were  carrying  on 
the  business  in  partnership.  He  also  alleges  that  defend- 
ants Labatt  and  Fitzgerald  &  Co.  furnished  to  R.  G.  Dun 
&  Co.,  mercantile  agency,  a  writing  stating  that  "In  reply 
to  your  enquiry,  we  beg  to  say  that  we  hold  ourselves  respon- 
nble  for  the  payment  of  all  goods  which  may  be  bought  for, 
and  delivered  to  or  on  account  of  the  Stevens  Manufactur- 
ing Co.,  in  the  course  of  their  business,"  which  was  fur- 
nished for  publication  to  the  trade,  to  be  communicated  to 
plaintiff  and  others  having  dealings  with  the  Stevens  Co., 
to  enhance  its  credit,  and  to  induce  the  furnishing  of  goods 
on  credit;  that  this  statement  was  shown  to  him,  plaintiff, 
and  he  supplied  the  goods  on  the  strength  of  it;  and  that 
said  defendants  authorized  one  T.  A.  Stevens,  the  company's 
manager,  to  pledge  their  credit  for  the  goods.  I  find,  on 
the  evidence,  against  the  plaintiff,  and  I  find,  also,  that 
although  the  memorandum  sent  to  R.  G.  Dun  &  Co.  at  their 
request  was  for  publication,  to  the  knowledge  of  the  senders, 
the  defendants  Labatt  and  Fitzgerald  &  Co.,  it  did  not  create 
a  liability  on  their  part  to  the  plaintiff,  to  whom  it  was  not 
addressed;  and  who  is  not  a  party  to  it.  It  is  not  a  suffi- 
cient memorandum  in  writing  to  satisfv  the  Statute  of 
Frauds.    See  Williams  v.  Lake,  2  Ell.  &  Ell.  349 ;  Williams 


no 

V.  Byrnes,  1  Moo.  P.  C.  N.  S.  195;  Richard  v.  Stillwell,  & 
0.  R.  611;  White  v.  Tomlin,  19  0.  R.  513;  Mcintosh  v. 
Moynihan,  18  A.  R.  237. 

Judgment  for  plaintiff  against  John  Stevens,  with  costs. 
Action  dismissed  with  costs  as  against  the  other  defendants. 

Meredith,  Judd,  Dromgole,  &  Elliott,  London,  solicitors 
for  plaintiff. 

Fraser  &  Moore,  London,  solicitors  for  defendants  Labatt 
&  Stevens. 

W.  C.  Fitzgerald,  London,  solicitor  for  other  defendants.. 


OsLER,  J.A.  February  11th,  1902. 

COURT    OF    APPEAL — CHAMBERS. 

WIEDEMAN  V.  GUITTARB. 

Promissory  Note — Holder  in  Due  Course — Effect  of  Indorsement — 
Evidence  Necessary  to  Hold  Indorser — Leave  to  Appeal — Bills 
of  Exchange  Act,  1890,  sees.  29,  55, 

Herdman  v.  Wheeler,  18  Times  L.  R.  190,  approved. 

Application  by  defendant  S.  A,  C.  White  for  leave  to 
appeal  from  order  of  a  Divisional  Court  affirming  judgment 
at  the  trial.  i 

W.  M.  Douglas,  K.C.,  for  the  motion. 
P.  A.  Anglin,  for  plaintiff. 

OsLER,  J.A. — The  promissory  note  sued  on  was  made  hy 
T.  M.  White  and  M.  Guittard,  payable  to  Hutchinson,. 
Cramer  &  Co.,  indorsed  by  them  to  Mrs.  S.  A.  C.  White,, 
and  indorsed  by  her  to  plaintiff.  .  •  .  .  It  is  not  denied 
that  her  legal  relation  is  that  of  indorser  to  the  plaintiff, 
and  that  being  so,  he  is  a  holder  in  due  course  within  sec. 
29  of  the  Bills  of  Exchange  Act,  as  explained  in  Herdman 
V.  Wheeler  18  Times  L.  R.  190.  Her  indorsement  admits, 
prima  facie  at  all  events,  the  ability  and  signature  of  all 
prior  parties:  sec.  55.  In  order  to  recover  against  her, 
the  holder  had  only  to  prove  her  signature,  and  the- 
performance  of  the  conditions  on  which  her  liability  as 
indorser  depends,  viz.:  presentment,  non-payment,  and 
notice  of  dishonour.  Has  this  been  proved?  A  person 
named  Henry  Wiedeman,  the  name  of  the  plaintiff,  was 
called.  He  spoke  of  his  being  trustee  for  creditors  of  Wind- 
sor Brewery  Co.  ...  A  sale  of  the  property  was  made 
.  .  .  in  respect  of  the  purchase  money,  he  received  the 
note  in  question  ...  he  said  the  note  was  not  paid  at 
maturity,  and  that  it  was  protested  (which  qua  any  effect 


Ill 

to  be  given  to  the  protest  may  be  disregarded,  if  it  be 
thought  that  the  protest  was  not  proved)  after  presentment, 
and  notice  sent;  that  it  was  presented  the  day  it  was  due, 
and  that  notice  was  duly  sent.  This  is  the  evidence  of  the 
holder  of  the  note,  the  plaintiff,  and  from  this  it  certainly 
ought  to  be  inferred  by  any  Judge,  in  the  absence  of  any 
weakening  of  the  statement  by  cross-examination,  that  the 
presentment  was  on  the  day  the  note  becanue  due,  and  that 
payment  was  refused.  But  it  is  contended  that  no  one  can 
lell  what  notice  was  sent  or  to  whom.  This  is  very  like  a 
special  demurrer  to  the  evidence,  an  attempt  to  pick  holes 
in  common  phraseology,  of  which  every  one  understands  the 
meaning,  language  used  by  the  holder  of  the  note  in  testify- 
ing upon  the  issues  joined  in  the  action.  The  appellant 
was  represented  by  coimsel  at  the  trial,  and  if  she  chose  to 
leave  the  matter  as  plaintiff  stated,  it  must  be  assumed  that 
she  could  not  have  bettered  her  case  or  weakened  his  by 
cross-examination,  and  therefore  that  he  was  testifying  that 
notice  of  dishonour  of  the  note  sued  on  was  sent  as  re- 
quired by  law  ...  I  do  not  think  it  necessan^  to  relv 
on  the  protest.  It  must  be  considered  too,  in  dealing  with 
the  question  of  leave  to  apoeal,  that  there  is  every  reason 
to  suppose  that  the  objections  are  merely  technical,  and 
that  the  court  would  on  the  hearing  of  the  appeal  allow  any 
defect  to  be  supplemented  by  further  evidence. 

Motion  refused  with  costs. 

Murphv,  Sale,  &  O'Connor,  Windsor,  solicitors  for  plain- 
tiff. 

Fleming,  Wigle,  &  Eodd,  Windsor,  solicitors  for  defend- 
ant S.  A.  C.  White. 


OsLER,  J. A.  •  February  12th,  1902. 

C.  A. — CHAMBERS.     . 

CITY    OF    HAMILTON    v.     KRAMER-IRWIN    ROCK 

ASPHALT,  ETC.,  CO. 

Appeal  Book — Content^ — Action  for  Breach  of  Contract  for  Repair, 
etc.,  of  Streets — Finding  on  Proper  Construction  of  Contract — 
Appeal  as  to  —  Evidence  on  Various  Issues  —  Incltision  of,  in 
Appeal  Book, 

A  motion  by  consent  for  direction  as  to  the  contents  of 
the  appeal  book. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs. 
W.  R.  Riddell,  K.C.,  for  defendants. 
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OsLER,  J.A.— The  action  was  brought  on  a  contract  for 
the  construction  of  pavements  on  certain  streets  in  the  city 
of  Hamilton.  It  was  tried  at  great  length,  and  an  immense 
volume  of  evidence  taken  on  various  issues  relating  to  the 
condition  of  the  streets,  the  causes  of  their  disrepair,  etc., 
etc.,  and  from  defendants'  point  of  view,  whether  all  or  any 
of  these  causes  were  such  ^s  they  were,  within  the  contract, 
liable  to  make  good.  The  trial  Judge  held  that  they  were 
all  within  it,  on  the  proper  construction  of  the  contract, 
and  so  holding,  also  held  that  it  was  not  necessary  for  Rim 
to  pass  upon  the  specific  issues  of  fact  presented  on  the 
pleadings  and  evidence,  and  that  plaintiffs  are  therefore 
entitled  to  succeed  to  the  full  extent  claimed.  He  finds  the 
amount  of  damages,  apparently  measured  by  the  whole  cost 
of  the  repair,  giving  tlie  defendants  a  reference  at  their 
own  expense  and  risk,  if  so  advised.  The  defendants  are 
appealing,  and  they  desire  to  limit  their  appeal,  in  the  first 
instance,  to  the  point  on  which  the  trial  judgment  has 
turned,  viz.:  the  construction  of  the  contract,  in  order  to 
avoid,  if  possible,  the  expense  which  would  be  entailed  by 
an  appeal  upon  the  evidence  and  the  special  issues  of  fact. 
The  additional  expense  of  this  it  was  said  would  be  not  far 
from  $1,000.  Tlie  motion  was  opposed  on  the  ground  that 
the  respondents  would  be  embarrassed  by  having  the  appeal 
launched  in  this  manner,  involving,  as  it  possibly  (probably) 
would,  two  arguments  in  this  Court,  and  a  difficulty  in  pos- 
sible subsequent  appeals  to  the  Supreme  Court.  If  the 
whole  case  were  before  us,  as  in  strictness  and  according 
to  the  usual  practice  it  ought  to  be,  as  it  was  before  tbe 
trial  Judge,  the  plaintiff  would  have  the  right  to  support 
his  judgment,  in  whole  or  in  part,  upon  every  ground  open 
to  him  on  the  evidence  in  the  issues,  as  well  as  upon  that 
on  which  the  learned  trial  Judge  has  rested  it.  We  might 
direct  the  argument  on  the  former  to  stand  over  until  we 
could  see  that  it  was  necessary'  for  the  plaintiff  to  enter  upon 
that  branch  of  the  case,  delaying  in  that  event  our  final 
judgment  until  after  the  second  argument.  Either  party 
would  then  be  in  a  position  to  go  to  the  Supreme  Court 
upon  the  whole  case.  The  strict. right  of  the  respondents 
here  is  to  be  in  that  position  should  our  judgment  be  adverse 
to  them  on  the  question  of  construction. 

If,  on  the  other  hand,  this  Court  should  be  prepared  to 
support,  the  judi^nent  at  the  trial,  on  the  ground  on  which 
the  learned  Judge  pla<*ed  it,  the  defendants  may  go  to  the 
Supreme  Court  (and  they  are  not  prepared  to  say  that  they 
^ill  not  do  so)  and  in  that  event  also  they  must  supply  the 
evidence,  so  that  tlie  plaintiffs  in  the  exercise  of  their  right 
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may  support  the  judgment  on  any  ground  they  may  think 
proper.     The  evidence  ought,  in  that  event,  also  to  be  before 
us  when  we  give  judgment,  for  it  is  the  case  as  presented  to 
us  which  should  go  to  the  Supreme  Court,  and  it  is,  as  I 
have  said,  the  now  respondents^  right  to  have  the  case  before 
us  as  fully  as  it  was  before  the  trial  Judge.     The  defendants 
suggest  that  I  might  impose  terms  by  which  the  evidence 
might  be  introduced  for  the  purpose  of  the  appeal  to  the 
Supreme  Court.     But  this  may  lead  to  embarrassment,  for 
I  cannot  say — no  one  can — how  that  Court  may  look  at  the 
case  when  it  comes  before  them.  They  may  raise  all  sorts  of 
objections  to  hear  the  case  in  any  other  way  than  as  it  was 
argued  and  came  before  us,  and  I  do  not  think  I  could  order 
(or  safely  for  the  plaintiffs  order)  that  the  evidence  shall 
be  brought  in  merely  for  the  purpose  of  the  further  appeal. 
It  is  quite  conceivable  that  the  Supreme  Court  would  hold, 
that,  even  by  consent  of  the  parties,  or  by  the  imposition 
of  terms,  I  had  no  authority  to  do  so,  or  to  provide  for  the 
case  going  before  them  in  any  other  way  than  it  had  judici- 
ally come  before  us.     From  any  point  of  view  therefore,  as 
the  defendants  are  not  prepared  to  say  that  in  the  event  of 
judgment  adverse  to  them  on  the  construction  of  the  con- 
tract they  will  go  no  further,  it  would  be  merely  a  matter 
of  postponing  the  introduction  of  the  evidence,  and  there 
is  no  object  to  be  gained  that  I  can  see  by  doing  that.     If 
indeed  the  defendants  could  say  that  they  were  not  going  to 
the  Supreme  Court,  and  would  submit  to  imposition  of  such 
a  term,  I  might,  so  far  as  the  appeal  to  this  Court  is  con- 
cerned, accede  to  their  application,  although  Mr.   Riddell 
suggests  that  even  on  the  question  of  construction  there 
are  some  parts  of  the  evidence  which  he  desires  to  be  in  a 
position  to  refer  to.     This,  however,  is  as  far  as  I  could  go. 

I  may  add  that  the  matter  of  settling  the  appeal  book 
in  respect  of  the  subject  I  have  dealt  with,  has  been  referred 
to  me,  or  some  Judge  of  the  Court,  by  the  trial  Judge  to 
whom  in  strictness  it  appertains,  and  comes  before  me  in 
this  way  by  consent  of  the  parties.  For  the  actual  order 
to  be  made  in  the  settlement  of  the  book  remains  to  be  made 
by  the  proper  Judge,  but  I  may  say  without  going  beyond 
the  line  of  my  duty,  that  I  hope  the  parties  in  their  own 
interests,  as  well  as  in  that  of  the  Court,  will  make  an  effort 
to  limit  the  evidence  brought  up,  to  what  is  actually  neces- 
sary for  the  purpose  of  the  appeal. 

McKelcan  &  Counsell,  Hamilton,  solicitors  for  plaintiffs. 

Lee,  Farmer,  &  Stanton,  Hamilton,  solicitors  for  defend- 
ant*. 
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LouNT,  J.  February  12th,  1902. 

TRIAL. 

LASJINSKl  V.  CAMPBELL. 

Contract — Foreiffner — Fraud  in  Iteducing  Contract  to  Writing — 
Void  not  Voidable — Sale  of  Standing  Timber — Interest  in  Land 
— Void  if  Wife  of  Patentee  of  Homestead  not  a  Party — /u  S.  O. 
ch,  25,  sec.  17. 

Handy  v.  Carruthers,  5  0.  E.  280,  and  Anderson  v. 
Anderson,  [1895]  1  Q.  B.  749,  followed. 

Action  brought  for  an  injunction  to  restrain  defendants 
from  trespassing  upon  lot  35,  in  the  8th  concession  of  the 
township  of  Hagarty,  in  the  County  of  Renfrew,  and  to 
recover  $700,  the  value  of  637  cedar,  ash,  spruce,  and  bass- 
wood  trees,  cut  and  removed,  and  $200  damages  for  trespass. 

T.  W.  McGarry,  Renfrew,  for  plaintiff. 

W.  B.  Craig,  Renfrew,  and  R.  C.  McNab,  Renfrew,  for 
defendants. 

LouNT,  J. — The  plaintiff  is  patentee  of  the  land  in  ques- 
tion, under  the  Free  Grant  and  Homestead  Act.  The  patent 
issued  to  him  in  April,  1885.  He  and  his  wife  are  Poles, 
unable  to  speak  English,  and  not  able  to  read  or  write.  The 
agreement,  under  which  defendants?  claim  the  right  to  cut  and 
remove  timber,  purports  to  have  been  made  and  registered 
in  December,  1887.  It  was  made  by  plaintiff  and  his  wife 
with  one  R.  White,  and  purports  for  $80,  $5  in  cash  and 
balance  before  removal,  to  sell  all  the  standing  trees  on  the 
lot.  The  document  was  executed  by  mark,  in  the  presence 
of  J.  C.  Thompson,  then  an  agent  of  White,  but  now^  em- 
ployed by  defendants.  White,  within  2  years,  cut  certain 
pine  trees,  paying  one-half  the  price  the  first  year,  and  the 
other  half  the  second  year.  In  1889,  White  and  his  brother, 
who  were  then  in  partnership,  assigned  to  O'Meara  for  bene- 
fit of  creditors,  and  in  January,  1890,  O^Meara,  by  registered 
deed,  conveyed  to  one  Dunlop  "  all  the  red  and  white  pine 
trees  and  timber  '^  on  the  lot,  and  the  defendants,  by  mesne 
conveyances,  are  assignees  of  Dunlop. 

The  plaintiff  says  he  did  not  make  the  agreement  in 
question;  that  he  agreed  to  sell  only  the  pine  for  the  con- 
sideration mentioned;  that  the  agreement  was  made  at  the 
house  of  one  August  Blanc,  who  acted  as  interpreter,  but 
could  not  read  or  write;  that  Thompson  wrote  out  the  agree-  ' 
ment  after  it  was  made,  and  said  it  was  the  one  just  made, 
and  he,  plaintiff,  then  put  his  mark  to  it.  Blanc  corroborated 


115 

■the  plaintiff^s  evidence,  as  did  Mary  Blanc,  then  a  girl  of  9 
jears.  Thompson  merely  says  that  the  agreement  was  made 
at  Blanc's  house,  but  does  not  give  further  explanation,  and 
-does  not  deny  the  evidence  of  plaintiff,  Blanc,  or  his  daugh- 
ter. Plaintiff's  wife  says  that  she  never  put  her  mark  to 
the  agreement,  and  that  she  was  not  present  when  it  is  said 
to  have  been  made.  I  think  the  agreement  set  up  by 
defendant  is  not  the  true  agreement  McNeill  v.  Haines,  17 
O.  E.  479,  is  not  the  same  as  this  ease.  ...  I  think  the 
sieged  agreement  is  void,  not  voidable,  and  that  defendants 
did  not  acquire  any  rights  under  it,  to  the  trees  in  question; 
nor  is  there  any  equity  in  defendants'  favour,  certainly  none 
as  against  earlier  equity  of  plaintiff.  Sec.  98  of  the  Kegistry 
Act  cannot  help  defendants.  I  do  not  think  the  agreement 
«can  be  upheld,  owing  to  R.  S.  0.  ch.  25,  sec.  17.  It  is 
undoubtedly  a  sale  of  an  interest  in  land:  Handy  v.  Car- 
ruthers,  25  0.  E.  280,  citing  Summers  v.  Cook,  28  Gr.  179, 
McNeill  V.  Haines,  17  0.  E.  479,  and  Lavery  v.  Purcell,  39 
Ch.  D.  50.  While  I  recognize  that  the  evidence  of  the  plain- 
tiff and  his  wife,  parties  interested,  should  be  scrutinized 
and  accepted  with  great  caution,  I  see,  under  all  the  circum- 
stances of  the  case,  no  good  reason  for  doubting  their  evi- 
dence, and,  as  the  wife  did  hot  execute  the  agreement,  it  is 
void  under  sec.  17  of  the  Homestead  Act.  .  .  .  Moreover 
the  words  ^^  and  timber"  are  ejusdem  generis,  and  mean  red 
and  white  pine  timber,  whether  growing,  standing  or  being 
c.n  the  lot:  Anderson  v.  Anderson,  [1895]  1  Q.  B.  749. 
Judgment  for  plaintiff  for  $78  in  addition  to  the  $150  paid 
into  Court,  and  injunction  granted  with  costs.  Counter- 
•claim  dismissed  without  costs. 

McGterry  &  Devine,  Eenfrew,  solicitors  for  plaintiffs. 

Craig  &  McNab,  Eenfrew,  solicitors  for  defendants. 


February  12th,  1902. 
divisional  court. 
CHEVALIEE  v.  EOSS. 

Amendment—Pleading— Diligence  in  Moving— Rule  312. 

An  appeal  from  the  order  of  Lount,  J.,  amJte  p.  12,  was 
heard  before  a  Divisional  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  and  argued  by  the  same  counsel. 

The  judgment  of  the  Court  was  delivered  bv 

Falconbridge,  C.J.— The  filing  of  the  memorandum 
.-according  to  form  53  (Eule  423)  was  a  mistake,  and  a  motion 
io  rectify  was  made  with  all  reasonable  promptness.     Emery 
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V.  Webster,  9  Kx.  242,  decided  fifty  years  ago,  when  the- 
practice  was  much  stricter,  is  a  stronger  case  than  this,  for 
there  the  money  was  taken  out  of  court.  Appeal  dismissed 
with  costs. 


Ferguson,  J.  February  12th,  1902. 

TRIAL.         ^ 

GLENN  V.  RUDD. 

Master  and  Servant — WroAyful  Dismissal — Construction  of  Agree-* 
ment — Statute  of  Frauds — R.  S.  O.  ch.  157,  sec,  5. 

Brace  v.  Calder,  [1895]  2  Q.  B.  253,  applied. 

Action,  tried  at  London,  brought  to  recover  damages  for 
alleged  wrongful  dismissal  of  plaintiff.  The  Raymond  Com- 
pany of  Guelph  manufactured  National  cream  separators 
for  defendants,  who  had  the  sole  agency  for  Ontario,  and 
traded  as  the  Creamery  Supply  Company.  The  defendants 
appointed  the  plaintiff  sole  general  agent  for  five  western 
counties,  and  agreed  that  the  contract  between  plaintiff 
and  them-  should  remain  in  force  so  long  as  the  Raymond 
Company  should  continue  to  manufacture  separators  for 
defendants.  Subsequently  defendants  dissolved  partner- 
ship, and  each  taking  half  of  the  Province  as  his  territory,, 
continued  in  business,  the  Raymond  Company  supplying 
each  with  separators. 

T.  T.  Macbeth,  K.C.,  for  plaintiff. 

G.  C.  Gibbons,  K.C.,  and  J.  J.  Drew,  Guelph,  for  defend* 
ants. 

Ferguson,  J.— It  is  to  me  manifest  that  this  contract 
must  have  come  to  an  end,  and,  as  to  time,  be  perfomued 
at  any  time  the  Raymond  Company  should  cease  to  manu- 
facture the  separators  for  the  defendants.  There  was 
nothing  to  prevent  their  ceasing  so  to  do  at  any  tim«.  The 
contract,  therefore,  might  or  might  not  be  performed  within 
the  year.  On  this  subject  I  refer  to  sees.  274,  275,  and  276 
of  Browne  on  the  Stat^ute  of  Frauds,  and  Addison  on  Con- 
tracts, 9th  ed.,  p.  34,  where  the  author  refers,  inter  alia,  to- 
McGregor  v.  McGregor,  21  Q.  B.  D.  424.  I  refer  also  to  pp. 
428  and  429,  at  which  Ijord  Esher  deals  with  Davev  v.  Shan- 
non,  4  Ex.  D.  81,  and  adopts  Murphy  v.  Sullivan.  '  I  an* 
decidedly  of  opinion  that  the  Statute  of  Frauds  has  nO' 
application  to  the  agreement  in  question,  nor  has  R.  S.  0. 
ch.  157,  -sec.  5.  The  Raymond  Company  had  not  at  or  prior- 
to  the  time  of  dissolution  of  defendants^  pa-rtnership,  ceased 
to  manufacture  separators  for  them.     There  was  at  that 
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period  a  valid  parol  agreement  between  plaintiff  and  defend- 
ants. According  to  the  decision  in  Brace  v.  Calder,  [1895] 
2  Q.  B.  253,  the  fact  of  the  dissolution,  which  was  of  course 
tlic  act  of  the  defendants,  operated  as  a  wrongful  dismissal 
of  the  plaintiff  (or  was  a  breach  of  the  agreement)  .  .  . 
The  plaintiff  seems  to  have  been  realizing  about  $50  a  month, 
and  has  not  been  able  to  obtain  suitable  employment,  but 
has  been  able  to  make  only  trifling  sums  since  his  dismissal. 
1  think  he  should  not  be  put  off  with  only  nominal  damages^ 
nor  yet  recover  heavy  damages,  and  upon  the  best  considera- 
tion I  can  bestow  upon  the  matter,  1  arrive  at  the  sum  of 
$300  as  damages.  i 

Judgment  accordingly  with  costs  on  High  Court  scale. 

Macbeth  &  Macpherson,  Tendon,  solicitors  for  plaintiff.* 

Macdonald  &  Drew,  Guelph,  solicitors  for  defendants. 


February  13th,  1902. 

divisional  court. 

REX  V.  COLE. 

Criminal  Law— Incitement  to  Give  False  Evidence — Or  Evidence 
Regardless  of  its  Truth  or  Falsehood — Misdemeanour — tiinijle 
Justice — Grand  Jury — Common  Law — Criminal  Code — Kepuy- 
nancy—Bail — Estreat— C.   Code,  sees.  ,530,  641, 

Motion  by  A.  F.  Bowman  to  make  absolute  a  rule  nisi 
calling  upon  the  Attorney-General  for  Ontario  to  show  cause 
why  the  estreat  roll  upon  the  recognizance  of  bail  entered 
into  by  Oliver  Cole  and  A.  F.  Bo\^Tnan,  and  the  writ  of  fi.  fa. 
and  capias  thereupon  issued,  and  all  proceedings  to  eetreat, 
should  not  be  set  aside  and  proceedings  forever  stayed.  The 
defendant  was  committed  for  trial  by  A.  Freeborn,  a  justice 
of  the  peace,  upon  an  information  charging  that  on  January 
7th,  1901,  the  defendant  did,  at  the  village  of  Southampton, 
in  the  county  of  Bruce,  unlawfully  attempt  to  incite,  pro- 
cure, counsel  and  induce  one  Sylvester  Cole,  unlawfully, 
willingly,  and  knowingly  and  corruptly  to  commit  the  crime 
of  perjury,  by  swearing  on  the  trial  of  a  certain  election 
petition  then  soon  thereafter  coming  on  to  be  heard  of  Camp- 
bell V.  McNeill,  that  George  Smith,  C.  E.  Vanstone,  James 
John,  or  the  member  elected  for  Xorth  Bruce,  or  some  one 
of  themi,  had  corruptly  paid  him,  Sylvest<?r  Cole,  $5  to  vote 
for  the  said  McNeill,  whereas  in  fact  and  in  truth  no  such 
offer  had  been  made.  Tlie  defendant  was  admitted  to  bail  bv 
the  said  justice  of  peace.  The  grand  jury  found  thereafter  a 
true  bill,  and  defendant  not  appearing,  the  presiding  Judge 
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at  the  Spring  Assizes  at  Walkerton  directed  a  warrant  to 
issue  for  his  apprehension,  and  ordered  the  bail  to  be 
estreated,  giving  effect  to  the  contention  of  the  counsel  for 
the  Crown,  viz.,  that  the  charge  was  not  one  under  sees.  120, 
121,  146,  147,  148  to  152  of  the  criminal  code  as  to  perjury, 
for  which  defendant  would  be  liable  to  imprisonment  for 
five  years,  but  that  it  came  under  sec.  530,  under  which 
defendant  is  liable  to  one  year's  imprisonment  for  inciting 
or  attempting  to  incite  any  person  to  commit  any  offence 
under  any  statute  for  the  time  being  in  force,  and  not  incon- 
sistent with  the  code. 

C.  H.  Ritchie,  K.C.,  for  Bowman. 

J.  R.  Cartwright,  K.C.,  for  Attorney-General  for  Ontario. 

The  judgment  of  the  Divisional  Court  (Boyd,  C,  Fer- 
guson, J.)  was  delivered  by  Boyd,  C.  :— The  offence  as  set 
out  in  the  recognizance  (the  warrant  not  being  before  the 
Court)  is  not  an  attempt  to  commit  the  crime  of  suborna- 
tion of  perjury,  as  was  argued,  but  something  less,  being  an 
incitement  to  give  false  evidence,  or  to  give  particular  evi- 
dence regardless  of  its  truth  or  falsehood,  which  is  a  mis- 
demeanour at  common  law,  punishable  by  fine  and  corporal 
punishment:  Russell  on  Crimes  III.,  p.  3.  In  such  a  case 
it  is  competent  for  a  single  justice  of  the  peace  to  commit 
for  trial,  and  also  to  admit  to  bail,  as  at  common  law.  It 
wias  competent  for  the  grand  jury  to  go  beyond  the  charge 
contained  in  the  magistrate's  commitment  if  founded  upon 
the  facts  or  evidence  disclosed  on  the  depositions:  C.  Code, 
8.  641.  As  to  any  such  variance  the  bail  have  no  ground 
to  complain,  for  they  are  bound  in  a  sum  certain,  and  not 
to  stand  in  the  place  of  the  principal,  and  his  failure  to 
appear  is  the  cause  of  the  forfeiture  of  the  recognizance; 
see  R.  V.  Ridpath,  10  Mod.  152.  The  common  law  jurisdic- 
tion as  to  crime  is  still  operative,  notwithstanding  the 
Code,  and  even  in  eases  provided  for  by  the  Code,  unless 
there  is  such  repugnancy  as  to  give  prevalence  to  the  later 
Itiw;  R.  V.  Carlile,  2  B.  &  Aid.  161.  But  here,  the  offence  as 
set  forth  in  the  recognizance  is  not  specified  in  the  Code, 
and  the  power  of  the  justice  may  be  exercised  as  at  common 
law  in  liberating  the  prisoner  into  the  hands  of  bailsmen. 
Rude  nisi  discharged  with  costs. 

J.  Frank  Palmer,  Walkerton,  solicitor  for  Bowman. 
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HacMahon,  J.  February  13th,  1902. 

TRIAL. 

THOMPSON  V.  KING. 

Tendor  and  Purchaser  —  Commiasion  —  Reopening'  Negotiation — 

AgenVg  Advertising   Expenses. 

Action  tried  at  Ottawa,  brought  to  recover  a  commission 
alter  sale  of  a  house  in  the  city  of  Ottawa  by  the  defendant, 
through  the  instrumentality  of  plaintiff,  as  he  alleges. 

B.  6.  Code,  Ottawa,  for  plaintiff. 
W.  D.  Hogg,  K.C.,  for  defendants. 

Mac^Iahon,  J. — I  do  not  think  that  it  w^s  through  the 
instrumentality  of  plaintiff  that  the  negotiations  were  re- 
opened between  the  purchaser  and  defendant.  The  pur- 
chaser says  that  he  had  be^n  negotia.ting  with  defendant  to 
buv  before  plaintiff  spoke  of  his  being  defendant's  agent, 
and  when  plaintiff  told  him  he  was  defendant's  agent,  he 
(Fielding)  refused  to  discuss  the  matter  further.  The  plaintiff 
therefore  is  not  entitled  to  a  commission.  The  nearest  case  is 
Thompson  v.  Thomas,  11  Times  L.  R.  304,  but  it  is  clearly 
<3i8tinguishable.  On  the  authority  of  Taplin  v.  Barrett,  6 
Times  L.  E.  30,  and  Chiswick  v.  Salisbury,  3  Times  L.  K.  258, 
the  plaintiff  may  be  allowed  $45,  expenses  incurred  in  adver- 
tising, for  which  there  will  be  judgment  for  him,  with  Divi- 
sion Court  costs.  Defendant  may  set  off  the  costs  of  the 
action 

Code  &  Burritt,  Ottawa,  solicitors  for  plaintiff. 

O'Connor,  Hogg,  &  Moyer,  Ottawa,  solicitors  for  defend- 
ant. 


February  13th,  1902. 
divisional  court. 
GAUL  V.  TOWNSHIP  OF  ELLICE. 

Malicious  Arrest  and  Prosecution  —  Constable  —  Acting  Bona  Fide 
Warrant  Bad  on  its  Face— Civil  Action— Notice— Time— Muni- 
cipal Corporation  —  Resolution  of  Council  —  Want  of  Malice 
Ultra  Vires — Funds  for  Prosecution — Liability  of  Individual 
Members— ^Justice  of  the  Peace— Dominion  Officials  Enforcing 
Criminal  Law— Not  Within  Respondeat  Superior. 

Appeal  by  plaintiffs  from  judgment  of  County  Court  of 
Perth,  in  action  for  damages  for  malicious  prosecution,  false 
arrest,  and  imprisonment.  The  defendant  corporation,  in 
1899,  granted  an  application  made  by  one  James  Hishon,  on 
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behalf  of  himself  and  his  neighbours,  to  clean  out  a  spring 
on  a  highway,  to  be  used  for  watering  cattle.  As  soon  as 
the  spring  was  cleared,  the  plaintiffs  filled  it  in.  The 
defendant  Murr,  as  a  peace  officer  and  constable,  upon  the 
complaint  of  one  Hishon  and  others,  laid  an  information 
against  plaintiffs  for  having  wilfully  committed  damage, 
injur}%  or  spoil  to  or  upon  the  highway.  Plaintiffs  allege 
that  after  the  conviction,  which  was  made  bv  a  Justice  of  the 
Peace,  and  which  was  entirely  illegal  to  his  and  defendants' 
knowledge,  and  which  he  refused  to  enforce  until  indemni- 
fied by  a  resolution  of  defendant  corporation  to  do  so,  the 
Justice  issued  his  warrant  to'  defendant  Murr,  and  plaintiffs 
were  wrongfully  arrested,  fined,  and  imprisoned.  The  Judge 
below  held,  that  under  sec.  15  et  seq.  of  the  Criminal  Code, 
the  defendant  Murr,  acting  as  a  constable  in  pursuance  of  a 
warrant,  was  not  a  trespasser,  because  the  conviction  was 
bad;  that  acting  without  malice  and  reasonably,  he  was 
entitled  to  the  protection  afforded  by  R.  S.  0.  ch.  88,  as  to 
notice  of  action,  and  time  within  which  it  must  be  brought, 
find  that  tne  defendant  corporation  were  liable  to  repay  the 
fine  imposed. 

J.  P.  Mabee,  K.C.,  for  plaintiffs. 

G.  G.  McPherson,  K.C.,  for  defendants. 

The  judgment  of  the  Divisional  Court  (Boyd,  C,  Fer- 
guson, J.)  was  delivered  by  Boyd,  C— The  defendant  Murr 
is  not  liable.  It  is  shown  that  defendant  is  a  constable  and 
acted  as  such,  and  he  is  entitled  to  all  the  protection  extend- 
ed by  the  la.w  to  public  officers  of  the  peace.  The  warrant 
being  bad  on  its  face,  the  officer  is  relieved  under  sec.  21  of 
the  Code,  but  is  still  liable  to  civil  action,  but  in  regard  to 
it  he  is  protected  by  R.  S.  0.  ch.  88,  which  is  pleaded.  The 
action  has  not  been  brought  within  six  months,  nor  has 
notice  been  given:  see  also  Code  sees.  975,  976,  and  980. 
Ux  p.  McClean,  3  X.  B.  R.  100,  is  (contrary  to  Reg.  v.  Heffer 
man,  13  0.  R.  (Jlf).  Then  as  to  iho  corporation:* — There  is 
no  proof  as  regards  it,  that  the  Council  had  the  conviction 
or  warrant  before  them,  or  that  they  had  any  knowledge  of 
its  illegality  on  the  ground  of  a  joint  fine,  and  there  is  no 
proof  that  the  Council  was  not  acting  bona  fid^  for  the  pro- 
tection of  the  spring  on  the  highway.  There  is  no  evidence 
of  malice.  But  assume  that  imputed  knowledge  of  the  in- 
valid conviction  and  warrant  is  to  be  attributed  to  the  cor- 
poration, then  their  resolution  is  ultra  vires.  It  transcends 
the  powers  of  municipal  corporations  to  award  funds  for 
illegal  purposes.  The  legal  consequences  of  any  illegal  con- 
duct must  be  visited  on  the  offending  members:  Ferguson 
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V.  Kinnoul,  1  Bell  App.  (Scotch)  662,  Cornell  v.  Guildford, 
1  Denio  X.  Y.  510,  Pocock  v.  Toronto,  27  0.  11.  639,  Tyne- 
moutli  V.  Eby  [1899],  A.  C.  293.  The  maxim  respondeat 
superior  on  which  McGorley  v.  St.  John,  6  S.  C.  R.  531,  pro- 
ceeds, does  not  apply,  ,for  the  constable  and  Justice  were 
acting  as  Dominion  officials  in  the  enforcement  of  criminal 
law.     Appeal  dismissed  with  costs. 

Mabee  &  Makins,  Stratford,  solicitors  for  plaintiffs. 

McPherson  &  Davidson,  Stratford,  solicitors  for  defend- 
ants. 


Boyd.  February  13th,  1902. 

Fkrguson. 

divisional  court. 

FORD  V.  HODGSON. 

1  endor  and  Purchaser — Sale  of  Standing  Timber — Vendor's*  Lien — 
Sot  Displaced  by  Cutting  or  Sale  —  If  Timber  Capable  of 
Idefitiflcation — Injunction. 

Summers  v.  Cook,  28  Gr.  179,  approved. 

Appeal  by  defendant  from  judgment  of  Falcone  ridge, 
C.J.,  in  action  for  injunction  and  a  declaration  that  plain- 
tiff has  a  lien  for  unpaid  purchase  money  upon  certain  cord- 
wood  piled  on  lot  one  in  the  first  concession  of  the  township 
of  Glamorgan,  in  the  county  of  Haliburton.  On  September 
29t'ii,  1899,  one  G.  St.  George 'owned  said  lot,  and  one  E. 
Scott  owned  another  lot,  and  their  agent  made  an  agree- 
ment with  one  W.  Edgar,  to  sell  the  timber  and  trees  on  both 
lots  to  him  for  $400,  payable  $100  cash,  to  be  paid  to  Scott, 
a  promissory  note  to  him  for  $100,,  and  the  remaining  $200 
in  two  notes  payable  to  G.  St.  George.  Edgar,  at  the  time, 
assigned  his  interest  and  endorsed  the  notes  to  one  Jason 
Shaver,  for. whom  he  was  agent.  On  November  28th,  1900, 
G-.  St.  George  sold  and  conveyed  lot  one  to  plaintiff,  and 
assigned  to  him  her  right,  title,  etc.,  in  the  timber  and  trees, 
and  in  the  agreement  and  notes.  All  the  notes  remain  un- 
paid. Shaver  cut  and  removed  more  than  $400  worth  of 
timber,  and  has  now  piled  on  lot  one  about  250  cords  off 
wood,  which .  defendant  alleges  he  has  purchased,  and  was 
about  to  remove  when  the  action  was  brought.  By  inden- 
ture, dated  Januarys  22nd,  1901,  made  by  G.  St.  George 
(now  Comber)  to  plaintiff,  it  was  recited  that  by  the  former 
conveyance  it  was  intended  to  grant  him  all  the  timber,  et^., 
en  the  land,  but  such  a  grant  was  by  inadvertence  omitted, 
and  is  now  thereby  granted.  The  Chief  Justice  affirmed  the 
decision  of  the  local  Judge  at  Lindsay,  who  granted  the 
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injunction,  and  who  followed  Mitchell  v.  McGafifey,  6  Gr, 
361,  referred  to  in  McLean  v.  Burton,  24  Gr.  1,  by  Spragge, 
C,  at  p.  136,  in  preference  to  McCarthy  v.  Oliver,  14  C.  P. 
290,  and-  held  that  plaintiff  was  entitled  to  a  lien.  Lavery 
V.  Pursill,  39  Ch.  D.  508,  Summers  v.  Cooke,  28  Gr.  17», 
and  McNeill  v.  Haines,  17  0.  R.  479,  were  also  referred  to. 
The  local  Judge  also  held  that  defendant  had  notice  because 
he  claimed  title  to  the  wood  only  through  the  contract,  and 
he  must  therefore  be  assumed  to  have  had  notice  of  all  it 
contained,  and  it  showed  $200  of  the  purchase  money  (two 
of  the  notes)  not  to  be  then  due,  and  that  the  taking  of  the 
notes  was  not  an  abandonment  of  the  lien,  referring  to  Dart 
V.  &  P.  at  p.  829,  and  cases  there  cited,  and  to  Mitchell  v. 
McGafifey,  supra. 

W.  E.  Riddell,  K.C.,  for  defendant. 

B.  J.  McLaughlin,  Lindsay,  for  plaintiff. 

The  judgment  of  the  Divisional  Court  (Boyd,  C,  Fer- 
guson, J.)  was  delivered  by  Boyd,  C. — The  appeal  Is  con- 
cluded by  authorities,  binding  on  this  count,  in  favour  of  the 
judgment  pronounced  at  the  trial.  The  sale  of  the  timber, 
to  be  removed  in  three  years  by  the  purchaser,  was  of  an 
interest  in  land,  and  in  respect  of  which  a  vendor's  lliefn 
arose  by  operation  of  law.  This  was  not  displaced  by  the 
cutting  or  sale  of  the  timber  as.  long  as  it  could  be  identified 
and  remained  on  the  land.  The  remedy  is  by  way  of  injunc- 
tion and  enforcement  of  lien  on  the  property  so  identified, 
as  was  held  in  Summers  v.  Cook,  28  Gr.  179,  and  the  earlier 
cases  therein  cited.     Appeal  dismissed  with  costs. 

Mclaughlin,  McDiarmid,  &  Peel,  Lindsay,  solicitors  for 
plaintiffs. 

G.  H.  Hopkins,  Lindsay,  solicitor  for  defendants. 


Meredith,  J.       ..  .February  13th,  1902. 

CHAMBERS. 

RE  NEWBORN,  TORONTO  GENERAL  TRUSTS  COR- 
PORATION V.  NEWBORN. 
Will  —  Construction  —  Election  —  Doicer  —  Annuitant—Lapse— In- 

testacu — **  Balance/* 

Summary  application,  under  Rule  938,  by  the  corpora- 
tion, administrators  with  the  will  annexed  of  the  estate  of 
Richard  Robinson  Newborn,  late  of  the  township  of  Etobi- 
eoke,  farmer,  for  an  order  declaring  the  true  construction  of 
the  will,  which  was  executed  in  1892,  and  was  in  the  testa- 
tor's own  handwriting,  except  some  fonnal  parts,  which  were 
printed  in  a  common  form,  filled  up  by  the  testator,  who 
died  in  1900.     In  the  will  he  gave  annuities  to  his  wife  and 
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only  child,  but  the  latter  predeceased  him.  The  testator  was 
illiterate;  the  will  was  not  separated  into  sentences,  nor 
punctuated.  The  material  parts  of  the  will  are  as  follows: 
— "I  give  devise,  and  bequeath  all  my  real  and  personal 
estate  ...  in  the  manner  following  ...  I  give  to ' 
my  wife  $200  per  year  as  long  as  she  remains  my  widow 
and  to  my  daughter  the  sum  of  $200  per  year  as  long  as  she 
remains  unmarried  but  in  case  she  marries  then  she  is  only 
to  receive  $50  per  year  the  fifty  taken  off  to  go  to  my  wife 
per  year  .  .  .  And  at  her  death  the  said  $150  is  to  go 
to  the  Toronto  Home  for  Incurables  until  the  farm  is  sold 
my  wife  and  daughter  to  have  and  to  hold  the  house  and  lot 
with  furniture  and  chattels  while  they  remain  unmarried 
at  the  death  or  marriage  of  either  of  them  it  is  to  go  to  the 
other.  But  after  the  death  or  marriage  of  both  the  house 
and  lot  is  to  be  sold  and  the  money  is  to  go  to  the  Sick 
Children's  Hospital  in  Toronto  the  above  annuities  are  to 
be  taken  out  of  the  farm  rent  .  .  .  Any  balance  of 
money 'received  from  rent  .  .  .  is  to  go  with  the  inter- 
est of  what  money  is  in  the  Permanent  Building  Society  and 
interest  annually  divided  equally  between  the  Presbyterian 
Church  at  Mimico  and  the  Toronto  Home  for  Incurables 
until  the  farm  is  sold  I  here  give  the  executors  power  to 
sell  the  farm  in  case  of  increased  expenses  or  rise  in  pro- 
peri^y  the  amount  to  be  invested  in  first  mortgages  the 
amount  of  interest  required  to  be  used  in  place  of  rent  the 
baJance  of  interest  to  go  to  the  aforesaid  two  institutions 
until  the  death  or  marriage  of  my  wife  and  daughter  after 
the  death  of  both  $1,000  goes  to  Presbyterian  Church  at 
Mimico  and  $500  to  the  Protestant  Orphans'  Home  the 
balance  to  be  divided  equally  between  the  Home  for  Incur- 
ables of  Toronto  and  the  Sick  Children's  Hospital"  The 
estate  of  the  testator  was  substantiallv  the  same  at  the  date 
of  the  will  and  at  his  death,  and  consisted  of  his  farm,  which 
was  rented,  a  ^mall  lot  and  house  where  he  lived,  and  $2,600 
which  was  deposited  with  the  Canada  Permanent  Loan  and 
Savings  Company  at  the  time  the  will  was  made,  and  at  the 
death,  with  the  Dominion  Bank. 

W.  N.  Ferguson,  for  the  administrators. 

W.  M.  Clark,  K.C.,  for  the  Home  for  Incurables. 

E.  F.  B.  Johnston,  K.C.,  for  the  Hospital  for  Sick  Chil- 
dren. 

Huson  Murray,  for  the  Protestant  Orphans'  Home. 

J.  D.  Montgomery,  for  the  widow. 

S.  H.  Bradford,  for  two  sisters  of  deceased. 

E.  W.  J.  Owens,  for  others  interested. 
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Meredith,  J. — The  widow  is  put  to  her  election  be- 
tween the  provisions  of  the  will  in  her  favour  and  her  dower. 
See  Hill  v.  Hill,  1  Dr.  &  War.  94,  ThonLpson  v.  Burris,  L.  K. 
16  Eq.  592,  Amsden  v.  Kyle,  9  0.  li.  439,  Leys  v.  Toronto 
General  Trusts  Co.,  22  0.  K.  603.  There  is  no  authority 
for  the  contention  that  because  the  first  annuitant  died  in 
the  testators  lifetime,  those  who  were  to  take  at  her  deatii 
t«ke  nothing.  The  annuity  is  payable  to  them  from  the 
testator's  death,  but  only  $150  a  year.  See  Hardwick  v. 
Thurston,  4  Russ.  383,  Edwards  v.  Saloway,  4  DeG.  &  Sm. 
248.  There  is  no  intestacy  as  to  the  additional  $50. 
Upon  the  facts,  as  found  by  the  Judge,  with  regard  to 
the  money  on  deposit,  there  are  no  reasons  impelling  the 
conclusion  that  therei  s  an  intestacy  as  to  the  interest  there- 
on, in  the  face  of  the  testator's  declaration  that  he  disposes 
of  all  his  property.  There  is  no  intestacy  as  to  the 
corpus  or  any  part  of  it.  By  the  word  "  balance,"  the 
testator  meant  the  rest  or  residue  of  the  whole  of  his  pro- 
perty. There  is  no  intestacy  as  to  the  fuaniture  and 
chattels,  after  the  expiration  of  the  interest  therein  given 
to  the  widow;  this  property  is  included  also  in  the 
"  balance." 

Order  made  declaring  accordingly,  unless  the  findings 
as  to  the  material  facts  are  disputed,  in  which  case 
an  action  or  issue  must  be  tried,  and  there  will  be  no  order 
upon  this  motion  as  to  costs  or  otherwise.  If  order  goes, 
costs  of  all  parties  out  of  the  estate,  those  of  the  administra- 
tors as  between  solicitor  and  client. 


February  15th,  1902. 
divisional  court. 
)      BELLING  v.  CITY  OF  HAMILTON. 
Municipal  Corporation — Highwau — Non-repair — Vama^fe-way — foot- 
way-— Different  Standard  of  Repair — Finding  of  Fact  by  Trial 
Judge — Review  of. 

Boss  v.  Litton,  5  Car.  &  P.  per  Lord  Denham,  at  p.  408, 
explained. 

Appeal  by  defendants  from  judgment  of  County  Court 
of  Wentworth  in  action  for  damages.  The  plaintiff  was 
crossing,  in  a  diagonal  direction,  McNab  street,  at  a  point 
30  feet  distant  from  a  crossing,  when  she  slipped  on  the 
edge  of  a  hole,  about  2  feet  square  by  2  inches  deep,  in.  the 
asphalt  pavement,  and  fell,  sustaining  injur}'.  The  evidence 
conflicted  as  to  whether  there  was  another  hole  in  the  pave- 
ment! 90  feet  away.     The  hold  in  question  was  19  feet  from 
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tlie  curb,  and  31  feet  from,  the  place  where  persons  were  in 
the  habit  of  crossing.  The  trial  Judge  found  that  the  acci- 
dent was  due  to  defendants*  negligence  in.  allowing  the  pave- 
ment to  be  and  rfimain  dangerously  out  of  repair,  considering 
the  fact  that  the  road  is  one  of  the  busiest  streets  in  Ham- 
ilton^ and  one  over  .which  hundreds  of  people  are  daily 
hurrying  in  all  directions ;  that  plaintiff  had  not  been  negli- 
gent; that  the  street  was  not  sufficiently  out  of  repair 
to  be  at  all  dangerous  to  horses,  or  vehicles ;  and  gave  plain- 
tiff $150  damages. 

J.  P.  Stanton,  Hamilton,  for  defendants. 

J.  H.  Long,  Hamilton,  for  plaintiffs. 

Judgment  was  delivered  on  February  15th,  1902. 

Britton,  J. — I  agree  fully  with  the  statement  of  the 
Chief  Justice!,  infra,  that  the  finding  of  fact  by  a  Judge 
ought  to  be  viewed  with  at  least  as  much  respect  as  such  a 
finding  by  a  jury.  What  is  actionable  negligence  under  sec. 
606  of  the  Municipal  Act,  by  reason  of  default  of  a  corpora- 
tion to  keep  a  street  in  repair,  must  be  a  question  of  fact 
depending  upon  a  variety  of  circumstances.  A  general  rule 
as  to  the  kind  or  &ize  of  hole  cannot  be  laid  down.  See  as  to 
kind  of  defects  which  do  not  constitute  want  of  repair, 
Ewing  V.  Toronto,  supra,  and  Messenger  v.  Bridgetown,  31 
S.  C.  379  .  .  .  But  this  case  turns  on  the  finding  of  the 
trial  Judge  that  ^^the  roadway  was  not  sufficiently  out  of 
repair  to  be  at  all  dangerous  to  horses  and  vehicles.^'  That 
is  what  the  roadway  was  for.  .  .  .  Unless  municipal  cor- 
porations are  to  be  insurers  against  accident,  they  ought  not 
to  be  held  liable  for  such  a  defect,  and  upon  the  facts  as 
found  by  the  Judge  below.  Upon  this  point  I  agree  with 
my  brother  Street.     The  appeal  should  be  allowed. 

Street,  J. — It  has  been  well  settled  by  a  long  line  of 
eases,  that  the  duty  imposed  upon  municipalities  by  R.  S.  0. 
ch.  223,  is  to  keep  highways  in  a  reasonable  state  of  repair, 
having  regard  to  their  situation,  and  the  travel  upon  them. 
That  is,  that  the  highway  is  to  be  kept  in  such  a  state  of 
repair,  as  that  persons  using  it  might  reasonably  expect  to  do 
so  without  danger:  Castor  v.  Uxbridge,  39  U.  C.  R.  113, 
Lucas  V.  Moore,  3  A.  R.  602,  Foley  v.  Flanborough,  29  0.  R. 
139.  The  repair  need  not  be  perfect,  nor  the  safety  of  per- 
sons using  it  insured.  ...  A  finding  of  fact  by  a  Judge 
is  to  be  treated  with  great  respect,  but,  in  the  present  case, 
we  are  not  embarrassed  in  considering  it  by  any  conflict  of 
evidence  upon  the  really  material  questions.  Besides,  courts 
are  in  the  habit  of  more  freely  reviewing  findings  of  fact  in 
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cases  tried  by  a  Judge  alone,  than  in  cases  with  a  jury,  inter 
alia,  by  reason  of  the  expense  and  uncertainty,  in  the  latter 
case,  of  a  new  trial,  and  I  see  no  good  reason  why  w^  should 
hesitate  to  review  the  judgment  of  a  judge  iA  a  case  against  a 
municipality  more  than  in  any  other  case.  .  .  .  With  the 
greatest  possible  respect  I  must  express  my  opinion,  that  the 
finding,  that  this  hole  or  depression  is  a  breach  of  statutory 
duty  to  keep  in  a  reasonable  state  of  repair,  carries  the  lia- 
bility of  corporations  many  degrees  further  than  it  has  ever 
been  carried  before,  and  seeks  to  impose  upon  them  a  stand- 
ard of  perfection  far  beyond  the  reasonable  state  of  repair 
which  is  the  mieasure  of  their  duty  under  the  statute.  The 
Judge  below  appears  to  have  erred  as  to  the  standard,  by 
basing  it  upon  the  decisions  referred  to  at  p.  911  of  2nd. 
Edition  of  Elliott  on  Roads  and  Streets.  All  of  which  are 
founded  on  a  dictum  of  Lord  Denman's,  at  Nisi  Prius,  in 
Boss  V.  Litton,  5  Car.  &  P.  at  p.  408.  ...  It  does  not 
at  all  follow  from  his  language  that  there  is  a  duty  to  keep 
carriage-ways  and  ways  for  foot  passengers  up  to  the  same 
standard.  .  .  .  The  degree  of  repair  in  which  each  is  to 
be  kept  is  to  be  measured  by  the  use  for  which  it  is  intended. 
The  carriage-way  was  not  out  of  repair,  and  it  is  erroneous 
to  hold  that  it  must  be  kept  so  as  to  ensure  foot  passengers 
against  accident.  That  is  a  mistake  in  view  of  Lord  Den- 
man's  remarks.  .  .  .  And  so  when  the  Judge  below 
held  that  the  carriage-way  was  not  improperly  kept,  so  far 
as  vehicles  are  concerned,  I  think  he  put  the  plaintiff  out  of 
Court.  Moreover,  after  a  careful  review  of  the  evidence,  I 
am  of  opinion  that  it  is  impossible  to  say  that  the  condition 
of  this  roadway  was  such  as  to  lead  any  reasonable  man  to 
foresee  the  remotest  chance  of  danger  to  any  person,  either 
on  foot  or  in  a  carriages,  from  the  hole,  and,  therefore,  the 
defendants  were  not  guilty  of  ngligence  with  respect  to  it: 
Ewing  V.  Toronto,  29  0.  E.  197,  Burroughs  v.  Milwaukee,  86 
North  Wefet  Reporter  159.  .  .  .  Because  the  line  be- 
tween a  dangerous  defect  and  one  not  dangerous  is  a  difficult 
or  impossible  one  to  define,  and  a  hard  and  fast  rule  cannot 
be  laid  down,  it  does  not  follow  that  the  finding  of  the  trial 
Judge  must  be  accepted.  We  cannot,  by  such  reasoning, 
refuse  the  responsibility  of  dealing  with  each  case  upon  its 
own  merits  ...  We  are  bound  in  each  case  to  enquire, 
whether  the  defect  in  question  was  one  from  which  a  reason- 
able man  would  have  apprehended  danger. 

The  appeal  should  be  allowed. 

Falconbridge,  C.J. — Inasmuch    as    the    municipalitie!* 
have  secured  legislation  (to  which  they  would  seem  to  be  in 
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nowise  better  entitled  than  railways  or  insurahee  companies 
or  any  other  corporation)  transferring  the  trial  of  certain 
actions  for  negligence  fronn  a  jury  to  a  Judge,  it  occurs  to 
me,  that  the  finding  of  fact  of  their  chosen  tribunal  ought  tc» 
be  viewed  with  at  least  as  much  respect  as  that  which  is 
accorded  to  the  finding  of  a  jury,  and  unless  we  are  prepared 
to  hold,  as  a  matter  of  law,  that  the  depression  or  hole,  which 
existed  here,  was  not  an  actionable  defect  in  the  highway, 
the  judgment  ought  to  be  upheld.  I  do  not  know  of  any 
Canadian  cases  which  would  compel  us  to  so  hold.  There 
is  at  least  one  in  the  U.  -S.  which  would  probably  go  that 
far,  Burroughs  v.  Milwaukee,  supra,  but  in  considering  these 
authorities,  regard  must  always  be  had  to  the  law  relating 
to,  and  standard  of  maintenance  of,  highways  of  the  particu- 
lar place  or  state.  I  do  not  feel  called  on  to  generalize 
further  in  the  present  case.  Whether  the  plaintiff  using 
the  highway  was  exercising  ordinary  care,  was  also  a  ques- 
tion of  fact  for  the  Judge.  Proceeding  on  a  way  known  to 
be  defective  is  not  necessarily  inconsistent  with  reasonable 
care.  A  pedestrian  is  not  guilty  of  negligence  merelj  be- 
cause he  walks  on  the  roadway,  and  he  may  cross  a  street  at 
any  point  without  waiting  to  reach  a  crossing:  Boss  v.  Litton, 
supra,  Beven  on  Xe^hgence,  Vol.  1,  p.  659,  Thompson  on 
Highways,  1881,  p.  441.  In  my  opinion  the  appeal  ought  to 
be  dismissed. 

Appeal  allowed  with  costs,  and  action  dismissed  with 
costs. 

Lee,  Farmer,  &  Stanton,  Hamilton,  solicitors  for  plain- 
tiff. 

Farmer  &  Long,  Hamilton,  solicitors  for  defendants. 

Ferguson,  J.  February  15th,  1902. 

TRIAL. 

BUEKE  V.  BURKE. 

Aiastci'  and  Servant— LiaUlity  of  Master  for  Act  of  Servant— Tres- 
pass to  Person  —  Forcible  Removal  of  —  By  Oumer  from  hix 
House — Unnecessary  Force — Continuation  of  After  Removal — 
Continuous  Act — Solicitor — Damages  hy  Jury  for  Specific  Acts 
—  (reneral  Damages  besides  on  Erroneous  Assumption  of 
Liability— Effect  of. 

Action,  tried  at  London  with  a  jury',  brought  to  recover 
damages  for  assault  by  defendants,  and  for  ejecting  plaintiff 
from  the  house  of  M.  J.  Burke,  an  American  Consul,  at  the 
city  of  St.  Thomas,  and  using  unnecessary  violence  in  so 
doing. 
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E.  Meredith,  K.C.,  and  P.  H.  Bartlett,  London,  for 
plaintiff. 

J.  A.  Bobinson,  St.  Thomas,  for  defendant  Cook. 

J.  M.  McEvoy,  London,  for  defendant  Burke. 

Joseph  Montgomery,  for  defendant  Robinson. 

Ferguson,  J. — The  jury  answered  a  series  of  questions 
r.nd  made  assessments.  By  consent,  anv  pert  or  parts  of  the 
case,  whether  of  law  or  fact,  not  fully  covered  by  the  findings, 
were  to  be  considered  and  determined  by  me.  The  undis- 
puted evidence  shews  that  defendant  Burke  was  some  years 
ttgo  appointed  American  Consul  at  St.  Thomas,  and  that  he 
invited  plaintiff,  his  first  cousin  and  foster-sister,  then  living 
in  Chicago,  to  come  and  live  with  him  in  his  family,  while  he 
would  hold  the  office,  a  period  of  about  four  years.  The 
plaintiff  accepted  the  invitation,  and  parted  with  a  little 
business  she  had,  and  went  to  St  Thomas.  The  authorities 
shew  clearly  ^that  plaintiff,  notwithstanding,  had  no  legal 
right,  to  remain  in  defendant  Burke's  home  against  his  will, 
no  matter  how  commendable  her  conduct  while  there  may 
have  been.  .  .  .  Personal  differences  arose,  and  defend- 
ant Burke  consulted  a  lawyer,  defendant  Robinson,  who 
requested  plaintiff  to  leave  Burke's  house,  and  she  de- 
clined, no  doubt  thinking  that  owing  to  his  invitation, 
and  her  coming  from  Chicago  in  purusance  of  it,  she  had  a 
right  to  remain.  Robinson,  still  acting  for  Burke,  employed 
defendants.  Cook  and  Donahue,  giving  them  full  instructions 
not  to  use  unnecessary  violence  in  removing  plaintiff  from 
the  house,  and  not  to  act  unless  under  Burke's  instructions. 
Cook  and  Donahue  went  to  Burke,  and  told  him  their 
instructions,  and  he  told  them  to  remove  the  plaintiff, 
and  to  act  in  accordance  \\nth  Robinson's  instructions. 
The  plaintiff  was  removed  accordingly  and  in  BurkVs 
presence.  I  do  not  think  Robinson  is  liable.  He  acted 
as  a  solicitor.  It  was  Burko,  the  master  and  owner 
of  the  house,  who  ordered  the  men  to  expel  plaintiff.  Dona- 
hue's name  has  been  stricken  from  the  record.  Cook  is  the 
one,  who  actually  removed  plaintiff.  The  jury  have  found 
that  unnecessary  force  was  used,  and  have  assessed  the  dam- 
ages at  $200,  and  on  the  authority  of  Ferguson  v.  Roblin, 
17  0.  R.  167,  and  cases  there  collected,  I  think  defendants 
Cook  and  Burke  are  liable  for  this  sum.  The  jury  have 
also  found  $300  damages  for  what  occurred  after  the  plain- 
tiff passed  the  boundary  of  Burke's  house.  She  was  put 
and  held  in  a  cab,  and  driven  to  a  Mrs.  Peters'  house.     The 
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evidence  shows  that  what  w^s  done  to  plaintiff  was  one  con- 
tinuous act,  and  on  the  authorities  referred  to,  supra,  the 
defendants  Cook  and  Burke  are  liable  as  joint  wrongdoers. 
In  answer  to  the  eighth  question  put  to  them,  viz.:  Q.  If 
the  whole  conduct  if  the  defendants  was  wrongful,  what 
damages  do  you  give  the  plaintiff  for  this  ?  The  jury  gave 
$1,000.  This  was  on  the  assumption  by  them  that  there 
existed  no  right  whatever  to  remove  the  plaintiff  fromi  the 
house,  and  hence  that  the  whole  conduct  from  the  beginning 
was  wrongful.  This  assessment,  based  as  it  was  upon  an 
erroneous  hypothesis,  should  have  no  effect  whatever.  The 
result  is  that  the  action  should  be  dismissed  with  costs  as 
against  Kobinson,  and  there  should  be  judgment  for  plain- 
tiff against  defendants  Burke  and  Cook  for  $500  damages, 
with  costs. 

E.  M.  C.  Toothe,  London,  solicitor  for  plaintiff. 

McCrimmon  &  Wilson,  St.  Thomas,  solicitors  for  defend- 
ant M.  J.  Burka 

H.  B.  Travers,  St.  Thomas,  solicitor  for  defendant  J.  A. 
Eobinson. 


J.  A.  Robinson,  St.  Thomas,  solicitor  for  defendant  J. 
AV.  Cook.  ! 


Street,  J.  February  17th,  1902. 

CHAMBERS. 

BE  WATTS. 

<'rimittal  Law — Foreign  Criminal  Law — Presumption — vniia-steal- 
in^  by  Father — Extradition  Proceedings — Foreign  Decree  of 
Divorce — Collusion — Practice — Contempt  of  Court — Crim.  Code, 
sec.  28.^. 

Re  Murphy,  26  0.  E.  177,  followed. 

Motion,  on  return  of  writ  of  habeas  corpus  with  certiorari 
in  aid,  for  discharge  of  prisoner.  The  evidence  shows  that 
I  he  prisoner  was  married  to  the  complainant,  Mary  E. 
Watts,  in  1895,  in  the  State  of  Illinois,  which  was  their 
domicil.  A  child  was  born  in  1897,  and  in  1900  an  abso- 
lute divorce  on  the  ground  of  cruelty  was  granted  to  the 
complainant,  and  by  terms  of  the  decree,  the  prisoner  wa*«? 
to  be  at  liberty  to  see  the  child  at  all  suitable  times,  but 
the  custody  was  given  to  the  complainant.  The  prisoner 
one  day  took  the  child  and  did  not  return  it  the  same  day, 
or  the  next,  as  usual,  but  took  it  out  of  the  State  of  Illinois, 
and  eventually  brought  it  into  Canada.     The  grand  jury  of 
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ihe  county  of  Saugaman,  Illinois,  found  a  true  bill  against 
the  prisoner,  for  that  "  he  did  wilfully  and  without  lawful 
authority,  forcibly  and  feloniously  take  and  carry  away  one 
Catharine  H.  Watts,  an  infant  under  the  age  of  1!^  years, 
without  the  consent  of  the  lawful  custodian  of  such  cliil(l,» 
contrary  to  the  form  of  the  statute  in  such  case,''  etc.; 
another  count  charged  the  same  oflEence,  leaving  out  the 
word  "  forcibly,^'  and  adding  that  the  child  was  taken  away 
with  intent  to  deprive  its  lawful  custodian  of  its  custody. 
The  prisoner  was  arrested  and  lodged  in  jail  at  Sandwich 
for  extradition,  and  subsequently  admitted  to  bail. 

A.  B.  Aylesworth,  K.C.,  and  F.  A.  Anglin,  for  prisoner. 
G.  F.  Shepley,  K.C.,  for  complainant. 

Street,  J.,  held,  following  Ke  Murphy,  26  0.  R.  177, 
that  proof  of  foreign  law  by  the  complainant  is  unnecessary, 
and  in  absence  of  proof  to  the  contrary  on  behalf  of  defend- 
ant, it  must  be  assumed  that  the  law  relating  to  crimes 
scheduled  to  extradition  act  is  the  same  in  Canada  as  in  the 
State  of  Illinois;  also,  that  sec.  284  Crim.  Code,  as  to  child- 
si  ealing,  is  wide  enough  to  cover  this  case;  also,  that  objec- 
tions to  the  validity  of  the  foreign  decree  on  the  ground  of 
collusion,  and  that  prisoner  acted  in  the  bona  fide  belief  of 
his  right,  are  matters  of  defence  open  to  prisoner  on  a  trial, 
but  not  on  these  proceedings;  and  also,  that  the  fact  that 
the  act  charged  may  be  a  contempt  of  Court  does  not  pre- 
vent it  being  also  a  crime.     Prisoner  remanded  to  custody. 

Murphy,  Sale,  &  O'Connor,  Windsor,  solicitors  tor 
prisoner. 

Clark,  Cowan,  Bartlett,  &  Bartlett,  Windsor,  solicitors 
for  complainant. 
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MoRSON,  JuN.Co.J.  February  17th^  1902. 

First  Division  Court^  York. 

McCANX  V.  SLATER. 

I'arent  and  Child— Liability  of  Parent  for  Tort  of  Child  Eight 
Years  Old-^Alaster  and  Servant — Isolated  Act  —  Habitual 
Misckievousness  —  Knotcledge  of  Parent  —  Division  Courts 
Act,  sec,  75. 

Moon  V.  Towers,  8  C.  B.  N".  S.  611,  referred  to. 

Action  for  $60  damages  to  a  plate-glass  window  in  tho 
store  No.  208  Dundas  Street,  Toronto,  owned  by  the  plaintiff, 
and  caused  by  the  defendant's  son,  eight  years  old,  throwing 
a  stone. 

W.  Howard  Shaver,  for  plaintijff.  ^ 

A.  Fasken,  for  defendant. 

MoKSON^  JuN.Co.J. : — There  is  no  dispute  as  to  the  facts, 
and  it  did  not  appear  why  the  child  was  on  the  street  at  the 
time  or  on  what  business  (if  any),  for  had  he  been  on  the  de- 
fendant's business  the  result  might  have  been  different.  The 
law  seems  to  be  well  settled  that,  speaking  generally,  an  infant, 
no  matter  how  young,  is  liable  for  its  own  wrongful  acts,  and 
not  the  parent.  It  is  also  well  settled  law  that  in  order  to 
make  one  person,  whether  parent  or  not,  liable  for  the  wrong- 
ful act  of  another,  whether  child  or  not,  the  relationship  of 
master  and  servant  must  exist  between  them,  and  the  servant 
guilty  of  the  wrongful  or  negligent  act  must  at  the  time  be 
acting  in  the  employment  of  or  on  the  master's  business. 
The  plaintiff  in  this  case  would  therefore  have  to  prove  that 
the  defendant's  child  was  his  servant.  This,  of  course,  would 
be  a  manifest  absurdity  in  view  of  the  child's  tender  years 
and  its  relationship  to  the  defendant,  and  in  the  absence  of 
any  evidence  of  employment.  There  might  be  cases,  however, 
under  different  circumstances  as  to  age  and  otherwise,  where 
thi%-relationship  of  master  and  servant  might  be  presumed  to 
exist.    In  File  v.  Unger,  27  A.  B.  at  p.  471,  Mr.  Justice  Osier 


132 

says  that  in  the  case  of  a  minor  child  living  at  home  and  old 
enough  to  perform  work,  this  relationship  might  be  presumed^ 
but  does  not  expressly  so  decide.  Even  if  I  could  tind  it  did 
exist,  which  I  cannot,  it  would  still  have  to  be  shewn  that  at 
the  time  of  doing  the  damage,  the  child  was  on  the  defend- 
anf  8  business,  as  to  which  there  was  no  evidence,  pnd  I 
would,  therefore,  have  to  find  it  was  not.  As  to  this  relation- 
ship of  parent  and  child  I  might  appropriately  quote  the 
following  from  the  judgment  of  Mr.  Justice  Willes  in 
Moon  V.  Towers,  8  C.  B.  N.  S.  615:— "I  am  not 
aware  of  any  such  relationship  between  a  father  and 
a  son,  though  the  son  be  living  with  his  father  a& 
a  member  of  his  family,  as  will  make  the  acts  of  the  son  more 
binding  upon  the  father  than  the  acts  of  anybody  else.  I 
apprehend  that  when  it  is  established  that  a  father  is  not 
liable  upon  contracts  made  by  his  son  within  age,  except  thej'' 
be  for  necessaries,  it  would  be  going  against  the  whole  tenor 
of  the  law  to  hold  him  to  be  liable  for  his  son's  trespasses. 
The  tendency  of  juries,  where  persons  under  age  have  in- 
curred debt&  or  committed  wrongs,  to  make  their  relatives 
pay,  should,  in  my  opinion,  be  checked  by  the  Courts.''" 
The  defendant  in  the  present  case  is  clearly  then  not  liable, 
but  the  child  alone  is,  notwithstanding  the  fact  that  it  is  only 
eight  years  old.  In  an  American  case,  Hutchinson  v.  Engel, 
17  Wis.  231,  an  infant  of  seven  years  old  was  held 
liable  in  trespass  for  breaking  down  shrubbery  and  flowers 
in  a  neighbour's  garden.  If  the  plaintiff  had  been  able  to  shew 
that  the  defendant's  child,  of  such  tender  years,  had  been  in 
the  habit  of  breaking  glass  or  doing  other  damage,  to  the 
knowledge  of  its  parent,  who  did  not  choose  then  to  take 
ordinary  care  to  see  that  it  did  not  exercise  its  damaging  pro- 
pensities to  the  detriment  of  otheiS,  either  by  not  allowing 
it  out  unattended  or  by  keeping  it  in  altogether,*  I  think 
I  should  have  in  such  case  held  him  liable,  on  the  broad 
principle  of  equity  and  good  conscience  referred  to  in  sec. 
73  of  the  Division  Courts  Act,  and  so  often  invoked  by  me 
where  administering  strict  law  would  work  a  hardship.  In 
the  absence  of  this  knowledge,  I  do  not  think  the  law  im- 
poses any  duty  on  a  parent  to  see  that  his  child  of  tender 
years  is  attended,  when  on  the  streets,  in  order  to  prevent 
it  doing  damage,  but  I  think  that  when  the  parent  knows  of 
its  mischievous  or  destructive  habits  he  should  be  held 
responsible  for  all  the  damage  it  does,  unless  he  takes  reason- 
able steps  to  avoid  it.  For  the  reasons,  then,  that  I  have 
stated,  I  must  give  judgment  for  the  defendant,  but  without 
costs. 


*  See  interesting  article  in  86  L.  J.  288,  entitled  **  Children's  Mii»hief ." 
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OuLEU,  J.  A.  February  17tli,  1902. 

C.  A.  Chambers. 

Ee  WATTS. 

<!riminal  Law — Extradition — Habeas  Corpus — Appeal — Single  Judge 
of  Court  of  Appeal— Jurisdiction  as  to  Bail — Discretion — R.  S, 
O.  ch,  89— Judicature  Act,  sec,  54. 

Motion  on  behalf  of  prisoner  to  admit  him  to  bail  pending 
an  appeal  from  order  of  Street,  J.,  (ante  p.  129),  upon  re- 
turn of  a  writ  of  habeas  corpus,  /remanding  him  to  custody 
for  extradition.  Pending  the  proceedings  below,  Britton,  J,, 
admitted,  on  consent,  the  prisoner  to  bail,  on  condition  that 
in  the  event  of  his  being  remanded  for  extradition  he  would 
forthwith  surrender  himself  to  Ihe  keeper  of  the  gaol  at 
Windsor. 

F.  A.  Anglin,  for  Watts. 

G.  F.  Shepley,  K.C.,  for  complainant. 

OsLER,  J. A. : — An  order  shoidd  not  be  made,  for  it  does 
not  appear  that  the  prisoner  is  in  actual  custody,  and  it  is 
doubtful  whether  a  Judge  of  the  Court  of  Appeal  has  power, 
■on  an  appeal  to  the  Court  of  Appeal  under  R.  S.  0.  ch.  83, 
to  admit  to  bail,  such  a  matter  not  being  incidented  to  the 
appeal,  and  so  capable  of  being  dealt  with  by  a  single  Judge 
under  sec.  54  of  the  Judicature  Act.  Moreover,  if  it  rested 
in  discretion  to  grant  bail,  one  would  be  slow  to  admit  to 
bail  a  person  who  has  been  committed  for  extradition,  but 
upon  the  power  of  the  full  Court  to  do  so,  I  do  not  for  a 
moment  reflect.* 


February  lYth,  1902. 

DIVISIONAL  COURT. 

WILLIAMS  V.  COOK. 

Sale  of  floods — Contract— Failure  to  Supply  Goods  CmtraHed  for— 
Breach— Ouaranty-r-Remedy— Division  Court  Action— Bar  after 
Judgment  hut  not  after  Settlement  before  Trial, 

Appeal  by  defendant  from  judgment  of  MacMahon,  J. 
Action  to  recover  damages  for  breach  of  contract  to  deliver 
two  dynamos,  the  breach  alleged  being  that  they  were  second 
hand  and  inferior  in  quality  to  those  contracted  for,  and  for 
other  breaches.  Defendant  denied  the  breach,  and  alleged 
that  plaintiff  had  bought  the  dynamos  with  a  guarantee,  which 
had  been  complied  with,  and  that  plaintiff  had  brought  an 

•  On  February  19th,  the  pending  appeal  came  on  for  hearing  before 
the  fnll  Coart,  which  expressed  a  doabt  ae  to  the  jnriBdiction  to  admit 
to  bail  in  extradition  caseB,  and  refnsed  to  hear  the  appeal  until  the  con- 
ation of  the  bail  bond  had  been  complied  with,  and  the  appellant  wae 
«hewn  to  be  in  close  custody.— £d. 
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action  in  a  Division  Court  for  the  same  breaches  of  the 
contract  as  set  up  in  this  action,  and  that  a  settlement  of 
all  matters  in  dispute  in  that  action  was  had,  the  action 
withdrawn,  a  delivery  made  of  certain  fixtures,  and  payment 
of  moneys  made,  and  a  release  given  of  a  claim  by  defendant 
for  $75,  in  full  discharge  and  satisfaction  of  all  claims  under 
the  contract.  Defendant  also  alleged  that  the  dynamos  were 
fit  for  their  intended  purpose,  and  that  plaintiff  had  after  a 
fair  trial  accepted  and  paid  for  them. 

J.  T.  Garrow,  K.C.,  for  appellant. 

W.  Proudfoot,  Goderich,  for  plaintiff. 

The  Divisional  Court  (Falconbridge,  C.J.,  Street,  J.^ 
Britton,  J.),  held,  Britton,  J.,  dissenting,  as  follows: — 
The  following  are  the  material  parts  of  the  contract: — 
"Henry  Cook,  please  ship  to  my  address  two  Manchester- 
type  dynamos  .  •  .  The  dynamos  must  be  manufactured 
by  the  United  Electric  Co.  of  Toronto,  and  their  latest  im- 
proved compound  two-field  t}T)e  machine  must  be  furnisKed. 
and  guaranteed  against  any  inherent  defects  due  to  bad  work- 
manship or  material  for  one  year  after  starting.  The  manu- 
facturing companv's  guarantees  to  be  taken  by  you.  .  .  .'' 
Plaintiff  repeatedly  complained  about  the  way  the  machine!^ 
were  working.  On  24th  October,  1900,  he  brought  an  action 
in  a  Division  Court  against  defendant  for  not  supplving  him 
with  one  volt  and  other  articles,  claiming  $100.  The  action 
should  have  come  on  for  trial  on  5th  N'ovember,  1900,  but 
before  that  date  plaintiff  agreed  to  withdraw  it  upon  cer-^ 
tain  terms.  Afterwards  plaintiff  alleges  he.  for  the  first 
time,  discovered  that  the  dvnamos  were  second  hand,  and  he' 
then  commenced  this  action.  The  Judge  at  the  trial  found 
that  the  bargain  made  was  for  new  dynamos.  «nd  not  for 
second  hand  ones,  and  that  plaintiff  wns  entitled  to  ^50  for 
certain  articles  not  supplied  to  him.  We,  after  several  time* 
reviewing  the  evidence,  agree  with  his  findinsrs.  but  it  is 
Tiocessary  to  consider  the  lesral  obiections  raised  bv  def'^ndant. 
He  urged  that  the  plaintiff's  right  to  recover  w«is.  und'^r  the 
terms  of  the  contract,  limited  to  the  guarantee  or  promise  of 
the  defendant  contained  in  the  contract  to  correct  ''anv  in- 
herent defect  in  the  machines,  due  to  bad  workmanship  or 
materials,  for  one  year  from  starting.*'  But  this  is  not  an 
action  upon  any  guarantee,  either  express  or  implied,  but  for 
damages  because  the  thing  supplied  to  plaintiff  was  not 
the  thing  he  contracted  for,  but  son\ething  different,  and  of 
lrR&  value,  and  he  can  now  maintain  this  action :  Chanter  v. 
Hopkins,  4  M.  &  W.  399,  404:  Gosling  v.  Kingsford,  13  C. 
B.  N^.  S.  447 ;  Azeman  v.  Casella,  L.  R.  2  C.  P.  431 ;  Smith 
v.  Hughes,  L.  R.  6  Q.  B.  597;  Heilbutt  v.  HiPkson,  L.  R.  7  C- 
r.    438;   Shepherd   v.  Kain,  5   B.  &  Aid.    240;  Cowdry  v. 
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Thomas,  36  L.  T.  N.  S.  22 ;  May  v.  McDougall,  18  S.  C.  R. 
700.  The  contract,  as  we  construe  it,  was  for  new  dynamos, 
and  it  was  not  satisfied  by  the  delivery  of  the  old  ones  re- 
painted. The  right  to  recover  damages  fo'r  a  difference  ol 
this  kind  is  something  entirely  distinct  from  the  right  of 
action  upon  the  guarantee,  that  being  accepted  upon  the 
fundamental  understanding  that  the  thing  contracted  for 
should  be  supplied:  Bowes  v.  Shand,  2  App.  Cas.,  per  Lord 
Blackburu  at  p.  480.  The  plaintiff,  upon  the  weight  of 
evidence,  is  entitled  to  the  $60  assessed  at  the  trial,  for, 
though  the  articles  not  supplied  were  in  question  in  the  Divf- 
sion  Court  action,  they  were  never  supplied  pursuant  to  the 
settlement.  That  settlement  might  have  been  an  answer  to 
the  whole  cause  of  action,  if  it  had  gone  to  trial  or  judgment ; 
Wright  V.  London  Omnibus  Co.,  2  Q.  B.  D.  271 ;  Brunsden 
v.  Humphrey,  14  Q.  B.  D.  141 ;  Nelson  v.  Couch,  15  C.  B. 
N.  S.  99;  but^it  did  not,  and  the  question  as  to  what  was 
covered  by  the  settlement  is  one  of  fact,  and  we  find  on  the 
evidence  that  no  right  of  action  for  damages  for  breach  of 
the  contract  to  deliver  new  dynamos,  that  breach  not  being 
in  fact  known  to  plaintiff,  or  for  warranty  as  to  their  work- 
ing, was  included  in  that  settlement:  Ijee  v.  Lancashire  R. 
W.  Co-,  L.  R.  6  Ch.  527. 

Appeal  dismissed  with  costs,  Britton^  J.,  dissenting. 

Proudfoot  &  Hayes,  Goderich,  solicitors  for  plaintiff. 

Garrow  &  Garrow,  Goderich,  solicitors  for  defendant. 


Ferguson,  J.  February  18th,  1902. 

TRIAL. 

SHARKEY  V.  WILLIAMS. 

Hale  of  Goods — Conditional  Sale — Hire  Receipt — Removal  for  Noii- 

payment. 

Action,  tried  at  Ottawa,  brought  to  recover  damages  for 
illegal  seizure  and  removal  of  a  piano,  which  plaintiff  had 
purchased  from  defendants  on  the  usual  hire  receipt  plan, 
and  which,  upon  three  payments  of  $5  each  becoming  in 
arrear,  they  removed  from  her  premises,  on  7th  July,  1901, 
The  contract  provided  that  the  purchase  money  was  to  be- 
come due  on  default  of  any  payment,  and  defendants'  agent 
demanded  $115  balance  due,  and,  not  receiving  it,  removed 
the  piano.  Subsequently  the  defendants  gave  back  to  plain- 
tiffs agent  the  piano  and  received  the  payments  in  arrear  and 
$5  costs  of  removal,  the  latter  under  protest. 

P.  H.  Bartlett,  London,  and  R.  M.  C.  Toothe,  London, 
for  plaintiff. 

E.  Meredith,  K.C.,  and  J.  0.  Dromgole,  London,  for  de- 
fendant. 


186 

Ferguson^  J.,  after  a  careful  perusal  of  the  evidence,  held 
that  defendants  had  not  done  anything  which  they  were  not 
entitled  to  do  upder  the  contract.  Action  dismissed  with 
costs. 

E-.M.  C.  Toothe,  London,  solicitor  for  plaintiff. 

Meredith,  Judd,  Dromgole,  &  Elliott,  London,  solicitors 
for  defendants. 


February  19th,  1902. 
divisional  court. 

Re  GLENN. 

BEX  V.  MEEHAN. 

Justice  of  the  Peace — Refusal  to  take  information — Order  nisi — 
Forum — Single  Judge — Divisional  Court — R,  8.  0.  ch,  88,  sec. 
G—R,  S.  0,  ch.  225,  sec.  193  (f). 

Orders  nisi  under  K.  S.  0.  ch.  88,  sec.  6,  to  compel  any 
justice  of  the  peace  to  do  an  act  relating  to  his  duties  as 
such  justice,  are  not  final,  hut  appealahle,  and  the  applica- 
tion for  such  orders  must  be  made  to  a  Single  Judge  sitting 
as  the  High  Court,  and  not  to  a  Divisional  Court. 

Motion  by  A.  D.  Turner  to  make  absolute  an  order  nisi 
calling  upon  James  Morrison  Glenn,  K.C.,  police  magis- 
trate for  the  city  of  St.  Thomas,  to  shew  cause  why  a  man- 
damus should  not  issue  commanding  him  to  receive  the  oath 
of  Turner  to  a  cei*tain  complaint  in  writing,  preferred  by 
Turner  against  Patrick  Meehan,  not  couchod  in  the  exact 
wording  of  sec.  193  {f)  of  the  Municipal  Act,  and  charging 
defendant  with,  after  having  voted  once  at  the  election  of 
mayor  and  aldermen  for  the  city  of  St.  Thomas  in  January, 
1902,  applying  at  the  same  election  for  a  ballot  paper  in  his 
own  name,  contrary  to  the  said  section. 

I.  F.  Hellmuth,  for  Turner. 

J.  R.  Cartwright,  K.C,  for  Attorney-General  for  Ontario. 

E.  E.  A.  DuVernet,  for  magistrate,  objected  that  the 
motion  under  R.  S.  0.  ch.  88,  sec.  6  should  be  to  a  single 
Judge  in  Court.  The  motion  was  heard  subject  to  the  ob- 
jection. 

The  judgment  of  the  Court  (Street,  J.,  Breton,  J.) 
was  delivered  by — 

Street,  J. : — The  order  nisi  and  the  order  absolute  pro- 
vided for  by  R.  S.  0.  ch.  88,  sec.  6,  are  civil,  not  criminal, 
proceedings,  although  the  act  which  the  justice  is  ordered  to 
do  may  be,  as  here,  the  taking  of  an  information  for  a  crim- 
inal offence,  and  although  the  proceedings  are  taken  in  the 
name  of  the  King.  It  is,  therefore,  to  the  Judicature  Act 
and  Rules  of  Court,  taken  along  with  the  section  above 
quoted,  that  we  must  look  in  order  to  ascertain  the  tribunal 
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in  which  the  proceedings  are  to  be  taken,  that  is  to  say,  in 
order  to  ascertain  what  is  meant  by  the  High  Court  in  the 
section.  If  this  application  is  one  of  the  matters  assigned  by 
the  Judicature  Act,  sec.  67,  or  by  any  liule  of  Court  to  be 
heard  by  a  Divisional  Court,  it  is  properly  before  this  Court. 
It  could  only  be  so  under  sec.  05  (a),  which  assigns  "pro- 
ceedings directed  by  any  statute  to  be  taken  before  the  Court, 
in  which  the  decision  of  the  Court  is  linal,"'  that  is,  not  appeal- 
able. Now,  though  no  appeal  is  given  by  sec.  G,  the  order  is 
in  fact  in  the  nature  of  the  former  writ  of  prerogative  manda- 
mus, and  of  the  present  order  of  mandamus  granted  upon  mo- 
tion under  the  Judicature  Act  and  Rules,  which  is  clearly  a 
matter  in  which  an  appeal  lies.  There  is,  therefore,  no  appar- 
ent reason  why  an  order  made  under  the  section  in  question 
should  not  take  its  place  alongside  orders  of  a  similar  char- 
acter and  fall  under  sub-sec.  1  of  sec.  75  of  the  Judicature 
Act.  The  fact  that  the  order  may  be  made  under  sec.  6  by  a 
County  Court  Judge  is  not  of  consequence,  because,  b}'^  R.  S. 
O.  ch.  55,  sec.  52,  an  appeal  from  his  order  is  given.  There- 
fore, orders  under  sec.  6  are  not  final,  but  appealable,  and 
should  be  made  before  a  single  Judge  sitting  as  the  High 
Court.  The  matter,  however,  has  been  fully  argued,  and  by 
epnsent  of  parties  a  further  argument  may  be  unnecessary. 
If  consent  is  forthcoming  within  one  week,  judgment  upon 
the  merits  will  be  delivered  by  a  single  member  of  this  Court ; 
otherwise  the  rule  nisi  will  be  discharged  without  costs,  and 
without  prejudice  to  a  further  application  to  a  single  Judge 
in  Court. 

McLean  &  Cameron,  St.  Thomas,  solicitors  for  Meehan. 

McEvoy  &  Perrin,  London,  solicitors  for  complainant. 

February   19tii,  1902. 
divisional  court. 
SUMMERS  v.  COUNTY  OF  YORK. 

Municipal  Corporation — Highwau — Guard  at  Approach  to  Bridge — 
Negligence  of  Electric  i^treet  Railway  Company—No  crcuse  for 
Corporation. 

Foley  V.  East  Flamborough,  26  0.  R.  43,  approved. 

Hill  V.  New  River  Co.,  9  B.  &  S.  303,  referred  to. 

Atkinson  v.  Chatham,  31  S.  C.  R.  61,  distinguished. 

Appeal  by  defendants  from  judgment  of  County  Court 

of  York  in  action  for  damages  for  injuries.     The  plaintiflP 

was  driving  a  team  of  horses,  attached  to  a  waggon.    As  he 

was  crossing  the  bridge  on  Yonge  street  at  York  ]\rills  an 

.electric  car  approached,  and  plaintiff  jumped  out  and  held 

the  head  of  the  horse  nearest  the  car,  and  alleges  that  he 
mm 
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would  have  been  able  to  control  both  horses,  but  they  were 
further  terrified  by  the  rumbling  sound  of  the  car  as  it 
entered  on  the  bridge,  and  they  dragged  him  in  a  south- 
westerly direction  across  the  railway  tracks  to  the  top  of  a 
bank  six  feet  high,  when  he  had  to  let  go,  and  the  waggon 
and  horses  went  over  into  the  ditch.  The  Judge  below  held 
that  plaintiff  was  not  guilty  of  negligence;  that  the  neglect 
-of  duty,  if  any,  of  the  railway  company  would  not  excuse 
defendants  for  not  properly  guarding  the  highway:  Hill  v. 
New  J?iver  Co.,  9  B.  &  8.  3U3;  and  tliat  the  highway  was 
out  of  repair  by  reason  of  there  not  being  a  guard  rail  along 
the  bank,  thus  bringing  this  case  within  Toms  v.  Whitby, 
34  U.  C.  B.  195. 

C.  C.  Bobinson,  for  defendants. 

J.  H.  Moss  for  third  parties,  the  Metropolitan  Eailway 
Company. 

W.  Cook,  for  plaintiff. 

The  judgment  of  the  Court  (Street,  J.,  Britton,  J.) 
was  delivered  by — 

Britton,  J. : —  ...  It  is  true  the  horses  were  un- 
controllable, but  from  a  cause  which  the  corporation  might 
expect,  and  so  should  reasonably  guard  the  highway  at  such 
a  spot.  I  think  the  plaintiff  acted  carefully  and  prudently. 
Had  he  remained  in  his  waggon,  it  would  havt  been  said  he 
should  have  got  out,  and  gone  to  the  horses^  heads.  In 
Atkinson  v.  Chatham,  31  S.  C.  B.  Ol,  the  horses  were  uncon- 
trollable and  ran  against  a  telephone  pole,  but  the  pole  did 
not  occasion  any  damage;  it  rather,  as  suggested  by  the  Court, 
by  separating  the  horses  from  the  vehicle,  saved  further  dam- 
age :  Foley  v.  East  Flamborough,  26  0.  B.  43,  covers  this  c:ase. 
Appeal  dismissed  with  costs. 

LouNT,  J.  February  19th,  1902. 

WEEKLY  COURT. 

GBAHAM  v.  BOUBQUE. 
(Contract— Breach  by  Non-payment  of  yote— Absolute  Refusal  to  Per- 
foitn-^Necessity  of,  before  Other  Party  can  Rescind  in  Such 
Vase. 

Furth  v.  Barr,  9  C.  P.  at  pp.  213,  214,  referred  to. 

Appeal  by  defendants  from  report  of  the  County  Judge  of 
Carleton,  to  whom  the  matters  in  dispute  were  referred  under 
B.  S.  0.  ch.  62,  sec.  29,  in  action  for  price  of  goods  sold  and 
delivered.  The  contract  was  for  delivery  of  a  quantity  of 
bricks  subject  to  approval  of  engineer  of  city  of  Ottawa,  and 
to  requirements  of  defendants.  The  Judge  below  found  that 
defendants  had  made  default  in  payment  of  a  promissory 
note  for  $1,750,  which  fell  due  on  July  17th,  1900,  and  which 
had  been  given  by  defendants  for  bricks  delivered  under  the 
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contract,  and  that  this  default  was  conclusive  evidence  that 
defendants  were  nnable  or  unwilling  to  make  payment,  and 
in  either  case  that  plaintiff  was  justified  in  assuming  that 
defendants  did  not  intend  plaintiff  or  themselves  to  be  bound 
b)'  the  contract. 

J.  A-  Ritchie,  Ottawa,  for  defendants. 

W.  A.  D.  Lees,  Ottawa,  for  plaintiff. 

liOUNT,  J. : — The  question  raised  is  whether,  if  one  party 
breaks  a  contract,  the  other  is  bound  to  perform  his  part 
of  it.  See  Furth  v.  Barr,  9  C.  P.  at  p.  213  per  Lord  Oolo- 
ridge,  and  Keating,  J.,  at  p.  214.  With  all  respect,  T  think 
the  learned  Judge  erred  in  law  as  well  as  in  his  finding  on  the 
facts.  It  is  not  sufficient  that  the  defendants  were  unable 
to  pay  or  wished  to  delay  payment.  It  must  be  found  that 
there  was  an  intention  to  abandon  by  defendants  and  a  re- 
fusal to  perform,  or,  as  Keating,  J.,  put  it,  there  must  be  ^^  an 
absolute  refusal  to  perform  their  part  of  the  contract.*'  In 
my  opinion  the  evidence  falls  short  of  this.  •  .  .  Refer 
to  Mersey  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  G48,  and 
9  App.  Cas.  434. 

Judgment  for  plaintiff  for  $100.10,  with  costs  of  action, 
except  costs  of  counterclaim,  and  for  defendants  for  costs  of 
counterclaim.     Costs  of  appeal  to  defendants. 

Ijees  &  Kehoe,  Ottawa,  solicitors  for  plaintiff. 

Belcourt  &  Ritchie,  Ottawa,  solicitors  for  defendants. 


February  20Tn,  1902. 

WEEKLY  COURT. 

Be  CAMPBELL  AND  HORWOOD. 

WW — Construction — Potter  to  Sell — Executors — Real  Estate  Undis- 
posed of — Jntestaeu — Vendor  and  PurcJinscr — DouUful  Title. 

Alexander  v.  Mills.  L.  7?.  6  Ch.  at  p.  131.  followed. 

Motion  under  Vendors  and  Purchasers'  Act  for  «n  order 
cleclarinff  that  the  title  of  the  vendor  to  lot  No.  6  on  the  north 
side  of  McLeod  street  in  the  city  of  Ottawa  is  one  which  the 
purchaser  is  bound  to  accept.  The  vendor  derives  title  by 
conveyance  from  the  sole  acting  executor  of  Colin  Campbell, 
deceased. 

M.  J.  Gorman,  Ottawa,  for  vendor. 

D.  L.  McLean,  Ottawa,  for  purchaser. 

LouNT^  J.:— By  a  deed  of  the  9th  April,  1900,  G.  D. 
Campbell,  sole  acting  executor  of  estate  of  Colin  Campbell, 
deceased,  conveyed  to  the  vendor  the  lot.  Paragraph  3  of 
the  will  of  the  testator  dated  28th  December,  1875,  provides 
that  all  his  book  debts  are  to  be  collected  and  the  moneys  aris- 
ing therefrom  to  be  invested  as  follows : — '*  All  moneys  are  to 
be  invested  in  bank  stocks  or  city  corporation  bomle.     AJi 
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mortgages  and  judgments  that  the  interest  is  not  paid  on  are 
to  be  foreclosed  and  closed  in  earnest;  if  the  real  estate 
will  not  sell  for  its  worth,  ft  can  stand  until  the  executors 
see  a  chance  to  dispose  of  it  to  advantage:  moneys  from  the 
sale  to  be  invested  as  before  mentioned/'  And  by  paragraph  4, 
after  providing  for  certain  bequests  and  legacies,  he  devises 
certain  of  his  real  estate  absolutely  to  his  son  Douglas,  and  a 
life  estate  to  his  wife  in  the  dwelling  house,  subject  to  condi- 
tions, and  then  says,  ''and  the  residue  of  the  estate  or  the 
interest  arising  from  all  invested  moneys  after  the  debts  are 
paid  is  to  be  equally  divided  among  my  six  daughters  .  .  . 
for  their  sole  use  and  benefit,  and  bv  them  not  to  be  conveved 
during  their  natural  lives,  the  interest  only  as  the  principal 
must  be  kept  invested  as  before  mentioned  and  used  as  I 
have  instructed/* 

There  is  no  other  provision  in  the  will  giving  the  execu- 
tors power  to  sell  or  dispose  of  the  real  estate. 

The  words  "  if  the  real  estate  will  not  sell  for  its  worth 
it  can  stand  until  the  executors  see  a  chance  to  .  .  .  die- 
pose  of  it  to  advantage/'  do  not  empower  and  authorize  the 
surviving  executor  to  execute  a  deed  to  the  vendor  so  as  to 
give  her  a  good  title.  The  rule  as  to  the  construction  of  wills 
requires  that  I  should  give  to  the  words  their  full  and  natural 
meaning,  and  that  I  should  endeavour  to  arrive  at  the  mean- 
ing and  intention  of  the  testator  as  expressed.  On  its  face 
it  is  apparent  that  it  was  not  drawn  by  a  person  having  any 
knowledge  or  experience  in  the  drawing  of  wills,  but  as  it  was 
drawn  by  the  testator  one  presumes  the  words  used  are  in- 
tended to  express  his  mind  and  wishes     .     .     . 

Paragraph  3,  read  with  the  whole  context  of  the  will,  was 
not  intended  to  confer  or  give  power  to  the  executors  to  deal 
with  any  other  real  estate  than  that  on  which  he  held  mort- 
gages, for  he  disposes  of  his  other  real  estate  as  provided  in 
the  4th  paragraph,  and  by  this  paragraph,  after  certain  gifts, 
legacies,  and  devises,  he  gives  the  residue  of  his  estate  to  his 
daughters  not  to  be  conveyed  during  their  natural  lives, 
which  residue,  I  think,  relates  to  the  residue  of  his  personal 
estate  and  not  his  real  estate,  for  he  uses  these  words : — ''  The 
interest  only,  as  the  principal  must  be  kept  invested  as  men- 
tioned." Eeading  the  whole  of  this  paragraph,  it  seems  to 
me  he  was  dealing  only  with  the  personal  estate.  .This  would 
leave  an  intestacy  as  to  the  lot  in  question. 

It  is  also  contended  that  the  title  of  the  daughters  and  all 
the  heirs  passed  under  a  deed  of  release  of  the  15th  February. 
1883.  I  think  this  is  not  so.  No  doubt  it  was  intended  that 
a  deed  should  have  been  ex(»cuted  by  those  parties  to  the 
vendor's  husband  in  trust  for  his  and  her  children,  but  for 
some  reason  this  was  not  done,  and  the  only  estate  the  vendor 
and  her  children  can  have  is  an  equitable  one* 
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A  doubtful  title  cannot  be  forced  on  an  unwilling  pur- 
chaser: Alexander  v.  Mills,  L.  E.  6  Ch.  at  p.  131.  Motion, 
dismissed  with  costs. 

M.  J.  Gorman,  Ottawa,  solicitor  for  vendor. 

D.  L.  McLean,  Ottawa,  solicitor  for  purchaser. 

Moss,  J.A.  Februaky  21st,  1902. 

C.  A.-Chambers. 

KIDD  V.  HARRIS. 

Leave  to  Appeal — Special  Circumstances. 

Thuresson  v.  Thuresson,  18  P.  R.  414,  referred  to. 

Application  by  defendants  J.  &  C.  Harris  for  leave  to 
appeal  from  the  decision  of  a  Divisional  Court  (22  C.  L.  T. 
Dec.  N.  25)  affirming  (for  different  reasons)  the  judgment 
of  Ferguson,  J.,  at  the  trial  in  favor  of  plaintiff  in  an  actioii 
to  establish  the  will  of  Hebron  Harris,  deceased. 

H.  M.  Mowat,  K.C.,  for  the  applicants. 

G.  E.  Kidd,  Ottawa,  for  plaintiffs. 

A.  Mills  and  J.  H.  Spence,  for  the  other  defendants. 

Moss,  J. A. : — Although  the  applicants  have  the  judgment 
of  two  tribunals  against  them,  they  have  the  opinion  of  one 
Court  only  in  respect  of  either  branch  of  the  case,  and  as  the 
value  of  the  estate  is  large,  and  ag  the  consequences 
of  the  decision  of  the  Divisional  Court  to  the  applicants 
in  relation  to  their  status  and  position  are  most  serious, 
su'Ticient  special  circumstances  have  been  shewn  to 
entitle  them  to  obtain  the  opinion  of  this  Court  upon,  the 
ease.  Security  should  not  be  dispensed  with:  see  Thuresson 
v.  Thuresson,  18  P.  R.  414.  Order  made  for  leave  to.  appeal 
upon  the  usual  terms.  Time  for  giving  notice  of  appeal  ex- 
tended for  two  weeks.  The  appeal  to  be  entered  for  argu- 
ment at  the  next  sittings.    Costs  in  the  appeal. 

February  22nd,  1902. 
divisional  court. 
FRASER  V.  GRIFFITHS. 

liechaHirs  Lien — ReyMered  Owner  —  Contravt  With  —  Transfer  of 
Frofierttf  after  Registrution  of  Lien,  dt\ — But  Pursuant  to  Pre- 
vious Aifteemeni — Notice — Parties, 

Appeal  by  defendants  Griffiths,  Davidson,  and  Ray  from  a 
judgment  of  the  Judge  of  the  District  Court  of  Rainy  River 
in  a  mechanic's .  lien  action,  declaring  the  plaintiff  entitled 
to  a  mechanic's  lien  upon  certain  land  for  $844  debt  and 
$186  costs,  and  ordering  the  lands  to  be  sold  in  case  of  de- 
fault of  payment,  and  that  the  defendants  Griffith-,  and 
Davidson  should  pay  the  deficiency  on  such  sale,  if  any,  and 


112 

ordering  the  defendant  Mamie  Ray  to  pay  the  costs  of  her 
counterclaim. 

W.  M.  Douglas,  K.C.,  for  appellants. 

C.  A.  Hasten,  for  plaintiff. 

The  Court  (Falconbridge^  C.J.,  and  Street,  J.) : — 
Held,  that  the  evidence  fully  justified  the  judgment  appeal- 
ed from,  both  as  to  the  original  contract  and  the  extras.  It 
was  not  necessary  that  Mamie  Eay  should  have  been  added 
as  a  party  at  all,  because  there  was  no  evidence  that  the  plain- 
tiff had  any  notice  of  the  contract  under  which  she  claimed 
title,  and  she  registered  her  conveyance  long  after  the 
registration  of  the  lis  pendens  in  the  present  action.  Under 
these  circumstances,  the  interest  she  took  was  subject  to  the 
proceedings  in  the  action,  and  no  notice  at  all  need  have 
been  taken  in  the  action  of  the  fact  that  she  had  acquired 
title  from  Griffiths  and  Davidson.  Appeal  dismissed  with 
costs. 

McT^nnan  &  Wallbridge,  Rat  Portage,  solicitors  for 
plaintiff.  ' 

W.  B.  Towers,  Rat  Portage,  solicitor  for  defendants. 


Street,  J.,  February  22nd,  1902. 

WEEKLY  COURT. 

He  PUBLISHERS'  SYXDICATE— MALLORY'S  CASE. 

Compatfu — Winding-up — Subscription  for  Shares — Condition — Allot- 

tnent — Notice — Contrifnttory. 

Appeal  by  M.  B.  Mallory  from  a  jud^srment  of  Mr.  Win- 
chester, official  referee,  sitting  for  the  Master  in  Ordinary, 
in  a  winding-up  matter,  settling  the  appellant's  name  upon 
the  list  of  contributories  as  the  holder  of  five  shares  of-  unpaid 
stock  in  the  company.  One  Stark  was  an  agent  of  the  com- 
pany, and  was  authorized  to  obtain  subscriptions  for  its 
shares,  being  paid  by  a  commission.  Under  his  solicitation 
Mallory  signed  and  handed  to  him  an  application  for  five 
shares,  with  the  understanding  that  the  application  was  sub- 
ject to  a  condition  (not  appearing  on  its  face)  that  Mallory 
was  not  to  be  required  to  accept  anv  allotment  that  might  be 
made  unless  and  until  he  should  collect  a  sum  of  about  $700 
then  due  him.  This  condition  was  communicated  to  the 
prosidont  of  the  company,  to  whom  the  application  was 
handed  by  Stark,  either  at  the  time  of  so  handing  it  or  shortly 
afterwards.  The  board  of  directors  allotted  five  shares  to 
Mallory  upon  the  application  being  laid  before  them.  There 
was  no  evidence  of  any  formal  notice  of  allotment  being  given 
to  MfTllory:  he  never  paid  anv  money  upon  the  shares,  and 
never  attended  a  meeting  of  the  shareholders,  or  ii^  any  way 
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acted  as  if  he  Were  a  shareholder.  He  never  collected  the 
$700  upon  which  he  had  relied  as  a  means  of  paying  lor  the 
shares.  Ife  was  twice  asked  by  persons  sent  on  behalf  of  the 
company  whether  his  money  had  come  in  and  whether  he  in- 
tended to  take  or  pay  for  the  shares,  and  on  each  occasion  he 
gave  the  messenger  to  understand  that  his  money  had  not 
come  in  and  that  he  would  be  unable  to  take  them.  Finally 
he  told  tlie  president  that  he  had  failed  to  collect  his  money 
and  would  not  take  the  shares,  and  was  told  that  it  was  all 
right. 

W.  E.  Raney,  for  Mallory. 

0.  D.  Scott,  for  liquidator. 

Street,  J. — Held,  that  the  company  had  never  notified 
Mallory  that  they  accepted  his  offer  to  take  tlie  shares,  and 
that  he  withdrew  his  application  when  he  told  the  president 
that  he  would  not  take  them.  The  fact  that  a  condition 
accompanied  the  application  was  a  sutficient  reason  for  the 
absence  of  inquiry  on  the  part  of  Mallory  as  to  the  fate  of  his 
application.  See  Pellatt^s  Case,  L.  E.  2  Ch.  527;  Shackle- 
ford's  Gs&e,  L.  R.  1  Ch.  566;  Gunn's  Case,  L.  R.  3  Ch.  40^ 
Rogers's  Case,  ib.  634;  and  Ex  p.  Fox,  11  W.  R.  577. 

Raney,  Mills,  Anderson,  &  Hales,  Toronto,  solicitors  for 
Mallory. 

Scott  &  Scott^  Toronto,  solicitors  for  liquidator. 

',.-.  February  12th,  1902. 

chahbers. 
LANGLEY  v.  LAW  SOCIETY  OF  UPPER  CANADA. 

PurtieB— Adding  Parties — Joinder  of  Causes  of  Action — Kelief  Over 
—Third  Party— Rules  185,  186,  187,  192, 

Evans  v.  Jaffray,  1  0.  L.  R.  614,  Tate  v.  Natural  Gai^  Co , 
18  P.  R.  82,  and  Confederation  Life  Association  v.  Labatt, 
18  P.  R.  266,  followed. 

Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  Thompson  v. 
London  County  Council,  [1899]  1  Q.  B.  840,  and  Quigley  v. 
Waterl6o  Manufacturing  Co.,  1  0.  L.  R.  606,  distinguished. 

The  plaintiff,  as  liquidator  under  the  Winding-up  Act  of 
a  company  called  the  Publishers  Syndicate,  Limited,  carried 
on  this  action,  commenced  by  that  company,  to  recover  the 
sum  of  $346  alleged  to  have  been  due  by  the  Law  Society  .o 
the  firm  of  Rowsell  &  Hutchison,  and  to  have  been  assigned 
to  the  company  by  E.  R.  C.  Clarkson,  as  assignee  for  the 
benefit  of  the  creditors  of  Row^iell  &  Hutchison.  The  Law 
Society  pleaded  that  they  had  not  become  indebted  to  the 
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firm  of  Kowsell  &  Hutchison  in  any  sum  whatever  in  respect 
of  the  matters  in  question,  and,  in  the  alternative,  that  if 
they  had  become  indebted,  they  had,  before  the  'assignment 
by  Olarkson  of  the  company,  a  right  of  set-off  against  iiow 
sell  &  Hutchison  on  other  accounts  to  a  much  higher  sum, 
and  they  denied  the  validity  of  the  alleged  assignment  by 
darkson  to  the  company.  The  plaintiff  then  applied  for 
leave  to  add  Clarkson  as  a  defendant,  alleging  that  he  had 
warranted  the  existence  of  the  debt,  and  Clarkson  applied  at 
ihe  same  time,  in  the  event  of  his  being  added,  for  leave  to 
serve  a  third  party  notice  on  the  Bank  of  Hamilton,  alleging 
that  in  assigning  the  debt  to  the  company  he  haid  acted  as 
agent  for  the  bank  and  Imd  paid  the  proceeds  to  them.  Tho 
Master  in  Chambers  granted  both  applications,  and  an  appeal 
by  the  Law  Society  was  a-rgued  before  Meredith,  J.,  on  the 
10th  January,  1902. 

Hamilton  Onssels,  for  appellants. 

George  Bell,  for  Clarkson. 

C.  1).  Scott,  for  plaintiff.  ; 

Meredith,  J. — The  questions  for  consideration  are, 
whether  the  Master  had  power  to  make  such  an  order,  and, 
if  so,  whether  he  ought  to  have  made  it.  The  first  step  in 
the  trial  will  be  the  determination  of  the  question  whether 
the  defendants,  the  Law  Society,  are  indebted  as  alleged, 
and  in  that  all  parties  are  directly  concerned.  .  .  . 
Again,  the  Law  Society  are  directly  concerned  with  each  of 
the  other  parties  in  some  of  the  matters  in  issue.  ... 
And  lastly,  there  can  be  no  wrong,  nor  need  there,  iiideed, 
be  any  inconvenience  to  the  alleged  debtors  in  a  trial  of  the 
action  with  the  added  parties.  .  .  .  The  order  ought  to 
be  upheld  if  the  practice  warrants  it.  .  .  .  Rules  18G, 
192,  and  187,  read  together,  seem  to  me  broad  enough  to 
cover  this  case. 

If  the  Master^s  order  cannot  stand,  I  am  unable  to  per- 
ceive how  the  law  of  Tate  v.  Natural  Gas  and  Oil  Oo.  (1898), 
18  P.  E.  82,  can  have  been  well  decided.  It  is  thej'udgment 
of  a  Divisional  Court  of  the  High  Court,  affirmed  by  the 
Court  of  Appeal.  It  seems  to  me  to  give  even  a  broader 
effect  to  the  Rules  than  is  necessary  to  sustain  that  order. 

And  it  is,  I  think,  supported  by  such  cases  as  Honduras 
R.  W.  Co.  V.  Tucker  (1877),  2  Ex.  D.  301 ;  Bennetts  v.  McII- 
wraith,  [1896]  2  Q.  B.  464;  Child  v.  Stenning  (1877),  5  Ch. 
D.  695,  and  Frankenburg  v.  Great  Horseless  Carriage  Co, 
L1900]  1  Q.  B.  504. 
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It  is  not  necessary  that  I  should  discuss  eases  of  less 
authority  than  these,  which  (if  there  be  any)  conflict  in 
principle  with  these. 

And  of  those  of  equal  or  greater  authority  it  is  needful 
to  refer  to  two  only. 

Of  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  it  may 
perhaps  be  enough  to  say  that  that  was  a  case  of  misjoinder 
of  plaintiffs,  a  case  to  which  Con.  Eules  187  and  192  were 
inapplicable;  but  it  was  also  a  case  in  which  it  was  held  that 
the  claim  of  each  plaintiff  was  upon  a  contract  separate  and 
distinct  from  that  of  each  of  the  others.  There  was  no  con- 
necting  link  between  any  of  the  claims,  though  they  were  all 
against  the  same  defendants,  and  arose  out  of,  mainly,  the 
same  circumstances. 

The  case  of  Thompson  v.  London  County  Council,  [1899] 
1  Q.  B.  840,  is  the  strongest  for  the  appellants,  but  that  wa^ 
held  to  be  a  case  of  joining  two  separate  and  distinct  actions 
for  different  wrongs  against  different  defendants.  And  in 
*hat  case  the  case  of  Bennetts  v,  Mcllwraith  was  not  found 
fault  with,  but  was  spoken  of  with  approval. 

The  effect  of  the  Smurthwaite  and  Thompson  cases  is 
lucidly  exemplified  by  Romer,  L.J.,  in  the  Frankenburg  case. 

Neither  the  Smurthwaite  nor  the  Thompson  case  is  in 
fact  or  in  principle  like  this  case,  but  the  case  of  Bennetts 
V.  Mcllwraith,  in  a  measure,  is. 

Of  the  latest  cases  in  this  Court,  Quigley  v.  Waterloo 
Manufacturing  Co.,  1  0.  L.  R.  606,  was  governed  by  the 
Thompson  case.  .  .  .  But  in  this  case  relief  over  is 
sought,  and,  in  addition,  there  is  the  connection  between  ail 
the  parties  which  the  transfers  of  the  alleged  debt  madf-. 
All  claims  are  upon  contract  and  in  respect  of  the  same 
subject-matter. 

And  Evans  v.  Jaffray,  1  0.  L.  R.  614,  is  a  strong  case 
of  allowing  a  joinder  of  defendants  and  causes  of  action: 
and  one  which  is  more  than  merely  broad  enough  to  sup- 
port the  order  here  in  question. 

The  contention  that  the  practice  as  to  joinder  of  defend- 
ants ptands  in  the  same  position  as  that  of  joinder  of  plain- 
tiffs did  before  the  amendment  of  Con.  Rule  185,  because 
Rule  186  was  not  also  amended,  seems  to  me  quite  fallacious. 
It  leaves  out  of  consideration  altogether  the  important  Rules 
187  and  192. 

It  would  be  a  curious  anomaly  if  several  plaintiffs  might 
sue  one  defendant,  whilst  one  plaintiff  might  not  sue  several 
defendants,  under  the  like  circumstances. 
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The  reason  Eule  186  was  not  changed  to  correspond  with 
the  change  in  Rule  185  was,  I  have  no  doubt,  that  the  com- 
bined effect  of  Eules  186,  192,  and  187,  was  at  least  as  wide 
•  as  Rule  185  in  its  present  form  is:  and  in  its  present  fom 
it  is  quite  wide  enough  to  cover  this  case,  which  is  one  aris- 
ing out  of  the  same  series  of  transactions,  and  in  which 
there  is  some  common  question  of  law  or  fact. 

Mr.  BelPs  contention  that  the  assignor  ought  not  to 
have  been  made  a  party,  because,  as  he  contends,  the  assignor 
was  acting  merely  as  agent  of  the  Bank  of  Hamilton,  raises 
a  question  of  fact  proper  for  consideration  at  the  trial,  not 
upon  this  motion:  see  Tate  v.  Natural  Gas  and  Oil  Co.,  18 
P.  R.  82. 

The  case  of  Confederation  Life  Association  v.  Labatt 
(1898),  18  P.  R.  266,  is  authority  for  the  third  party  notice. 

The  Master^s  ruling  is  affirmed;  and  the  appeal  will  be 
dismissed;  costs  in  the  action  to  the  plaintiff  only. 

Scott  &  Scott,  Toronto,  solicitors  for  plaintiff. 

Cassels,  Cassels,  &  Brock,  Toronto,  solicitors  for  de- 
fendants. ) 

Thomson,  Henderson,  &  Bell,  Toronto,  solicitors  for 
added  party. 


February  19th,  1902. 
divisional  court. 

MORPHY  V.  COLWELL. 

Attachment  of  Debts — Assignment  of  Debt — Attack  within  60  Days — 
Pressure— Evidence— R.  8.  0.  ch.  IJft — Dinii^n  Courts, 

Molsons  Bank  v.  Halter,  18  S.  C.  R.  88,  and  Stephens  v. 
McArthur,  19  S.  C.  R.  446,  followed. 

Appeal  by  the  claimant,  J.  D.  Smith,  from  a  judgment 
of  the  Judge  presiding  in  the  1st  Division.  Court  of  Middle- 
sex, refusing  a  new  trial  and  thereby  affirming  his  own  judg- 
ment setting  aside,  as  an  unjust  preference,  a  transfer  to 
him  from  the  primary  debtor  Colwell  of  a  claim  against  the 
Northern  Life  Assurance  Co.,  who  were  garnishees. 

Tne  summons  was  issued  in  the  Division  Court  on  22nd 
January,  1900;  the  primary  creditor,  Morphy,  claimed  from 
the  primary  debtor,  Colwell,  the  sum  of  $200  upon  a  due 
bill  dated  1st  March,  1894,  and  all  debts  due  from  the 
Northern  Life  Assurance  Co.  to  Colwell  were  attached.  On 
the  7th  December,  1899,  Colwell  had  recovered  a  judgment 
against  the  garnishees  for  $450,  and  on  the  same  day  he 
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assigned  that  judgment  to  James  D.  Smith,  the  present  ap- 
pellant. There  is  nothing  to  shew  that  any  formal  notice 
of  the  proceedings  or  of  any  contest  as  to  his  rights  was  ever 
served  upon  Smith,  but  he  appeored  in  the  proceedings  by 
his  solicitor  on  the  6th  July,  1900,  and  consented  to  an  ad- 
journment of  them,  and  upon  the  hearing  of  evidence  which 
took  place  between  all  the  parties  and  for  all  the  purposes 
of  their  contest  between  themselves  on  24th  October,  1900. 
The  learned  Judge,  after  hearing  the  evidence,  held  that  the 
commencement  of  the  action  having  been  within  60  days 
after  the  transfer  to  the  claimant,  the  proceedings  to  set 
aside  the  assignment  must  be  taken  to  have  then  began, 
although  the  claimant  was  not  made  a  party  to  them;  that  in 
any  event  there  was  no  evidence  that  the  assignment  was  tne 
result  of  pressure;  he  gave  judgment  for  the  primary  credi- 
tor against  the  primary  debtor  for  $200  and  costs,  and 
against  the  garnishees  for  $200  and  the  costs.  The  claim- 
ant applied  to  him  for  a  new  trial,  and  upon  his  application 
being  refused,  he  appealed. 

The  appeal  was  heard  on  the  23rd  January,  1902,.  before 
Falconbridge,  C.J.,  and  Street  and  Britton,  JJ. 

W.  H.  Blake,  for  the  appellant.         i 

J.  M.  McEvoy,  London,  for  the  primary  creditor. 

The  learned  Judge  in  the  Court  below  has  held  that, 
because  the  garnishee  summons  was  issued  against  the 
primary  debtor  and  the  garnishee  within  sixty  days  of  the 
making  of  the  transfer  in  question,  the  transfer  must 
be  held  to  have  been  attacked  within  the  sixty  days,  and 
consequently  that  its  validity  cannot  be  supported  by  proof 
of  pressure  in  procuring  it. 

In  this  view  I  am  unable  to  concur.  The  transfer  can- 
not be  taken  to  have  been  attacked  until  proceedings  against 
the  transferee  for  the  purpose  are  begun,  and  there  is  not 
the  slightest  evidence  that  the  transferee  here,  J.  D.  Smith, 
was  in  any  way  notified  of  the  proceedings  or  made  a  party 
to  them,  until  he  appeared  in  them  by  his  solicitors  on  9th 
July,  1900,  the  transfer  in  question  having  been  made  in 
the  previous  December.  I  am  of  opinion,  therefore,  that 
we  must  hold  that  no  proceedings  to  impeach  or  set  aside 
the  transfer  were  made  until  after  the  expiration  of  th.> 
statutory  period  of  sixty  days.  Then  the  question  arises 
whether  there  is  evidence  of  pressure  by  the  claimant  suffi- 
cient to  enable  us  to  hold  upon  the  authorities  that  the  pre- 
ference obtained  by  the  claimant  was  not  a  mere  voluntary 
act,  and  therefore  an  unjust  preference  under  the  Act.     .     .     • 
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In  short  it  appears  from  the  evidence  both  of  Smith  and 
Colwell,  that  Smith  had  asked  Colwell  for  security  shortly 
before  the  security  was  given,  and  that  the  security  given 
was  that  whjch  was  promised.  This,  I  think,  is  sufficient 
upon  the  authorities  to  constitute  pressure  inducing  the  giv- 
ing of  the  security :  Molsons  Bank  v.  Halter,  18  S.  C.  R.  88 ; 
Stephens  v.  McArthur,  19  S.  C.  R.  446. 

The  result  will  be  that  the  claimant  should  be  held 
entitled  to  be  paid  his  debt  first  out  of  the  moneys  realized 
from  the  judgment  which  has  been  assigned  to  him.  He  has 
paid,  it  appears,  $263.61,  and  he  will  be  entitled  to  interest 
upon  this  sum  and  to  his  costs  here  and  below. 

The  primary  creditor   will   be    entitled    to   judgment 
against  the  garnishees  for  the  surplus  over  Smithes  claim. 

Brftton,  J. — I  concur.  i 

Falcqnbridge,  C.J. — I  agree  with  my  brother  Street, 
in  this  conclusion  as  to  the  application  of  the  60  days'  rule 
and  its  result  on  the  burthen  of  proof. 

But,  conceding  this  point  to  the  appellants,  I  do  not 
agree  in  holding  the  learned  Judge  in  the  Court  below  to 
have  been  wrong  in  his  findings  of  fact.  He  had  ample 
ground  for  saying  that  he  did  not  believe  the  evidence  put 
forward  to  support  the  pressure,  and  his  judgment  ought 
not  to  be  reversed,  because  he  has  not  said  so  in  express 
terms.  • 

In  my  opinion  the  appeal  ought  to  be  dismissed. 

Appeal  allowed  with  costs. 

McEvoy  &  Perrin,  London,  solicitors  for  primary  creditor. 

Gibbons  &  Harper,  London,  solicitors  for  claimant  and 
primary  debtor. 

weekly  court. 

February,  22nd,  1902. 
MARKS  V.  WATEROUS  ENGINE  WORKS   CO. 

Sale  of  Goods  —  Property  not  Passing  —  Breach  of  Warranty  — 
Counterclaim  for  Balance  of  Purchase  Money — Effect — Fore- 
closure of  Property — Pleading. 

Mclntyre  v.  Crossley,  [1895]  A.  C.  463,  followed. 

Motion  by  the  defendants  to  vary  the  minutes  of  judg- 
ment pronounced  on  April  15th,  1901,  by  limiting  a  time  for 
the  payment  of  the  amount  found  due  the  defendants  by 
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the  plaintiff,  and  in  default  a  foreclosure  of  the  plaintiflPs- 
right  to  the  machine  in  question. 

The  action  was  brought  for  the  cancellation  of  certain 
notes  given  by  plaintiff  to  defendants  upon  the  purchase 
by  him  of  a  14  horse-power  re-built  Champion  engine,  fol: 
which  plaintiff  gave  in  addition  to  the  notes  an  old  12  horse- 
power engine,  or  in  the  alternative  for  damages  for  breach  of 
warranty  as  to  the  power  of  the  engine,  and  for  the  price 
of  the  old  engine.  The  defendants  counterclaimed  for  the 
unpaid  purchase  money  represented  by  the  notes,  alleging  a 
conditional  sale  of  the  engine,  and  that  the  property  had 
not  passed,  and  therefore  tiie  action  for  breach  of  warranty 
would  not  lie.  The  learned  Judge  (Street,  J.)  held  that 
the  plaintiff  having  kept  the  engine  for  two  seasons  must  be 
deemed  to  have  accepted  it,  and  that  the  counterclaim  re- 
moved any  difficulty  as  to  the  claim  for  breach  of  warranty, 
for  in  answer  to  such  a  counterclaim;  the  plaintiff  was 
entitled  to  plead  a  breach  of  warranty. 

J.  H.  Moss,  for  defendants. 

\V.  E.  Middleton,  for  plaintiff,  relied  on  Mclntyre  v. 
Crossley,  [1895]  A.  C.  463,  as  shewing  that  the  title  to  the 
machine  had  become  vested  in  him. 

Street,  J. — Held,  that  the  judgment  as  settled  by  the 
registrar  was  the  only  judgment  which  should  be  entered  in 
the  present  action,  and  the  expression  of  opinion  as  to  the 
ownership  contained  in  the  written  reasons  for  judgment 
should  not  be  embodied  in  it,  as  the  question  of  ownership 
was  not  properly  before  the  Judge. 

Motion  dismissed  with  costs. 

Blewett  &  Bray,  Listowel,  solicitors  for  plaintiff. 

Wilkes  &  Henderson,  Brantford,  solicitors  for  defend- 
ants, r 


Winchester,  February  18th,  1902, 

Master. 

CHAMBERS. 

CUMMINGS  &  CO.  V.  RYAN. 

Panie9 — Action  hy  Person  Using  his  ovm  Name  uHth  the  Addition  of 
the  Words  "d  Co,** — Should  Sue  in  his  own  Name  only— Rules 
m,  m,  and  2B2, 

An  application  by  the  defendants  for  an  order  staying 
proceedings  herein  upon  the  ground  that  the  plaintiffs  have 
failed  to  comply  with  the  demand  made  by  the  defendants 
for  a  declaration  in  writing  of  the  names  and  places  of  resi- 
dence of  all  persons  constituting  the  plaintiff  firm. 
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Frank  Denton,  K.C.,  for  defendants. 

R.  S.  Neville,  for  plaintiff. 

The  Master  in  Chambers: — The  demand  was  served 
under  and  by  virtue  of  Rule  144,  on  the  10th  February  inst. 
No  answer  was  made  to  that  demand  until  the  14th  inst., 
when  the  plaintiff's  solicitor  gave  the  information  to  defend- 
ants' solicitor  in  the  office  of  a  special  examiner;  at  the 
same  hour  the  plaintiff's  solicitor  was  served  with  notice  of 
motion  for  the  order  herein,  such  service  being  made  at  his 
office. 

Counsel  for  defendants  asked  on  the  return  that  no  order 
other  than  that  the  costs  of  the  application  be  costs  in  the 
clause,  be  made. 

Counsel  for  plaintiff  objected  and  asked  that  the  costs 
of  the  application  be  paid  by  the  defendants  to  the  plain- 
tiff, on  the  ground  that  Rule  144  does  not  apply  where  there 
is  only  one  party  plaintiff. 

It  is  quite  true  that  if  the  style  of  the  cause  only  shewed 
one  party  as  plaintiff,  then  not  only  the  motion,  but  the 
demand,  would  not  have  been  served  under  Rvde  144;  tno 
procedure  would  have  been  in  that  case  under  Rule  143. 

The  difficulty  has  arisen  through  the  plaintiffs  using  a 
firm  name  in  bringing  the  action,  while  he  is  sole  member 
of  the  firm.  This  is  opposed  to  the  provisions  of  Rule  222 — 
see  the  able  article  written  upon  this  point  by  Mr.  Alexanciev 
MacGregor,  and  published  in  37  C.  Tj.  J.  at  p.  763.  The  plain- 
tiff, having  been  the  cause  of  the  difficulty,  might  very  well 
have  been  asked  to  pay  the  costs  occasioned  by  his  impro- 
perly using  the  name  of  the  firm  instead  of  his  own  name. 

The  order  will  go  as  asked  by  defendants'  counsel.  Xo 
costs  of  plaintiff's  affidavits. 

R.  S.  Neville,  Toronto,  solicitor  for  plaintiff. 

Denton,  Dunn,  &  Boultbee,  Toronto,  solicitors  for  de- 
fendants. 
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Ferguson,  J.  February  24th,  1903. 

TRIAL. 

HULL  V.  ALLEN. 
Evidence — Parol  Evidence  to  Establish  Trust — Admission  of. 

This  was  an  action  for  an  account  of  defendant's  dealings 
with  certain  properties  transferred  to  him  by  plaintiff  as 
security  for  an  indorsement,  and  for  other  relief. 

The  plaintiff,  among  other  things,  asked  for  a  declaration 
that  the  purchase  made  by  the  defendant  of  a  lot  of  land, 
known  as  "  the  Merrill  lot,''  was  made  by  him  as  trustee  and 
agent  for  the  plaintiff,  and  that  the  plaintiff  was  entitled 
to  the  profits  and  an  account.  There  was  no  writing  evi- 
dencing the  alleged  trust. 

W.  Nesbitt,  K.C.,  and  A.  S.  Ball,  Woodstock,  for  the 
plaintiff. 

J.  P.  Mabee,  K.C.,  for  the  defendant. 

Ferguson,  J.,  AeM,  that  the  plaintiff  was  at  liberty  to 
prove  by  parol  evidence  (if  he  could  do  so)  the  existence  of 
the  alleged  trust. 

The  authorities  are  conflicting.  Bartlett  v.  Pickersgill, 
1  Cox  16,  1  Eden  515,  4  East  577,  Heard  v.  Pilery,  L.  R. 
4  Ch.  548,  James  v.  Smith,  [1891]  1  Ch.  at  p.  387,  and 
Bochefoucauld  v.  Boustead,  [1897]  1  Ch.  196,  discussed. 

Held,  however,  that  the  evidence  in  this  case  failed  to 
prove  the  trust. 

As  to  the  claim  for  damages  for  the  defendant's  failure  to 
"  bid  in "  the  farm  known  as  "  the  Hoffman  farm,"  at  the 
sale  thereof  under  the  power  in  a  mortgage,  in  violation 
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of  his  alleged  promise  so  to  do,  the  burden  of  proof  was  on 
the  plaintiff,  and  he  had  failed  to  sustain  it. 

Judgment  for  the  plaintiff,  for  an  account  except  as  to 
the  Merrill  lot  and  the  Hoffman  farm.  Reference  to  Master 
at  Woodstock.  Further  directions  and  costs  reserved  till 
after  report. 

A.  S.  Ball,  Woodstock,  solicitor  for  plaintiff. 

Mabee  &  Making,  Stratford,  solicitors  for  defendant. 


Street,  J.  February  24th,  1902. 

WEEKLY    COURT.  I 

RE  BRADBURN  AND  TURNER. 


Vetuior  and  Purchaser — Will— Charge  of  Debts — But  Estate  Vharged 
not  Vested — R.  S.  0.  ch.  129,  sec.  18 — Executors  can  Make  Title 
— Devisees  of  Residue  After  Payment  of  Debts  need  not  oe 
Parties  to  Conveyance — Widow — Dower — Election  —  Purchaser 
Entitled  to  a  Release  of,  from  Widow,  or  Declaration,  so  as  to 
Estop  her. 

Petition  under  the  Vendors'  and  Purchasers'*  Act. 

A.  P.  Poussette,  K.C.,  for  vendors. 

E.  A.  Peck,  Peterborough,  for  purchaser. 

Street,  J. — The  testator,  Thomas  Bradburn,  by  his  will, 
dated  12th  January,  1900,  in  the  first  place  appointed  his 
three  sons,  who  were  the  vendors,  to  be  his  executors,  direct- 
ing them  to  pay  all  his  lawful  debts  out  of  his  estate.  Then 
followed  devises  and  bequests  of  real  and  personal  property 
to  various  members  of  his  family.  .These  were  followed  by 
a  clause  declaring  that  all  the  foregoing  property  was  to  be 
free  and  clear  of  every  incumbrance  whatsoever.  The  next 
clause  was  as  follows : — "  I  do  hereby  will  the  following 
property,  subject  to  the  payment  of  all  my  just  debts;  and 
when  all  my  debts  are  fully  paid,  the  balance  shall  be  divided 
amongst  my  said  four  children,  Thomas,  William,  Rupert, 
and  Mabel,  share  and  share  alike.  The  property  which  I  will 
to  my  children,  share  and  share  alike,  is  situated  as  follows." 
Then  came  a  list  of  the  lands  referred  to  in  this  clause  cover- 
ing the  land  which  was  the  subject  of  the  petition.  Then  the 
will  proceeded: — "I  would  here  suggest  what  I  consider  the 
best  means  of  protection  for  all  parties  interested  in  this  my 
will,  to  make  no  division  of  any  of  my  property,  but  pool  it 
altogether  and  divide  the  proceeds  share  and  share  alike.  .  . 
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The  property  willed  and  described  herein  is  intended  to  go 
to  the  parties  direct/^ 

The  case  comes  within  the  provisions  of  sec.  18 
of  R.  S.  0.  ch.  129,  under  which,  when  a  charge  for 
debts  is  created,  but  the  estate  is  not  vested  in  any 
trustee  or  trustees  by  the  terms  of  the  will,  a  power  of 
sale  is  given  to  the  executors,  and  purchasers  are  (by  sec^ 
19)  relieved  from  the  necessity  of  inquiring  as  to  the  due 
execution  of  the  power.  Therefore,  the  executors  can  make 
title  to  these  lands  without  the  concurrence  of  any  of  the 
devisees.  The  children's  rights  are  given  to  them  only  in 
the  residue  after  payment  of  the  debts,  and  the  later 
references  in  the  will  must  be  read  accordingly. 

The  will  contains  various  gifts  to  the  widow,  including  aa 
annuity  of  $1,500,  payable  quarterly,  and  declares  that  she  is 
to  accept  them  in  lieu  of  dower.  The  petition  states  that 
after  the  death  of  the  testator,  the  widow  elected  to,  and 
did,  accept  the  provision  made  for  her  in  lieu  of  dower,  and 
has  since  received  annually  the  annuity.  I  think  the  pur- 
chaser is  entitled  either  to  a  release  from  her  or  to  a  declara- 
tion from  her  in  a  form  sufficient  to  estop  her  as  against 
him  from  claiming  dower,  for  her  receipt  of  the  annuity  was 
only  prima  facie  evidence  against  her,  and  she  might,  in 
spite  of  it,  be  let  in  to  claim  her  dower  in  case  it  should 
appear  that  she  had  elected  without  proper  knowledge  of 
the  effect  of  her  so  doing. 

Order  declaring  accordingly.     No  costs. 

Poussette  &  McWilliams,  Peterborough,  solicitors  for 
vendor. 

Dennistoun,  Peck,  &  Stevenson,  Peterborough,  solicitors 
for  purchaser. 


LouNT,  J.  February  24th,  1903. 

CHAMBERS. 

RE  DUXCOMBE. 

Life   I murance— Preferred   Ben€flHary--Will—Bequest    of    Half    of 
Estate,   Including  Policies — Construction  of — TruH. 

Application  by  executors  under  Rule  938  for  construc- 
tion of  clause  5  of  will  of  Thomas  Wallace  Buncombe,  who 
died,  without  issue,  on  the  2nd  October,  1901,  leaving  him 
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surviving  Mary  Duncombe,  his  widow.  Three  policies  of 
insurance  upon  the  life  of  the  testator  are  in  question:  one 
for  $1,000,  payable  to  his  wife  at  his  death;  one  for  $5,000, 
for  the  benefit  of  his  wife,  the  beneficiary,  providing,  how- 
ever, that  at  his  death  an  annuity  of  $250  per  year  for 
twenty  years  should  be  paid  to  his  wife,  the  beneficiary;  and 
one  for  $1,000,  payable  at  his  death  to  his  legal  heirs.  Clause 
S  of  the  will  is  as  follows : — "  I  give  and  bequeath  unto  my 
dear  wife,  Mary  Duncombe,  my  household  furniture  and 
one-half  of  my  estate,  including  the  policies  of  insurance 
made  payable  to  her  upon  my  death.'^ 

W.  A.  Wilson,  St.  Thomas,  for  the  executors. 

J.  M.  Clark,  K.C.,  for  Mary  Duncombe. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

A.  M.  Stewart,  for  the  ofiicial  guardian. 

M.  F.  Muir,  Brantford,  for  Mrs.  Chapin. 

LouNT,  J. — Held,  that  the  moneys  accruing  under  the 
third  policy  form  part  of  the  estate,  but,  as  to  the  first  two 
policies,  a  trust  was  created  in  favour  of  the  wife,  a  preferred 
beneficiary,  and  the  trust  remained  in  her  favour  up  to  his 
death,  and  the  moneys  payable  under  these  policies  formed  no 
part  of  his  estate.  Order  declaring  accordingly.  Costs  of 
all  parties  out  of  the  estate. 


MacMahon,  J.  February  25th,  1902. 

TRIAL. 

OTTAWA  ELECTRIC  CO.  v.  CONSUMERS  ELECTRIC 

CO. 

Companu — Supplying  Electric  Lights  d-c. — ^ot  Entitled  to  ISole  Use 
of  Streets — Other  Companies  Using  Streets  Must  Keep  Primary 
Wires  at  a  Distance  of  3  Feet  from  Secondary  Wires — Beticeen 
two  Secondary  Wires  a  Distance  of  6  to  9  Inches  must  be  Kept — 
Injunction — Apprehended  Danger — Oround  for  Moving. 

Action  tried  at  Ottawa,  brought  to  restrain  defendants 
from  erecting  or  maintaining  poles  or  wires  on  certain  streets 
in  the  city  of  Ottawa,  Ontario,  in  such  proximity  to  those  of 
plaintiffs  as  to  interfere  with  the  proper  working  of  their 
system,  or  to  constitute  menace  and  danger  to  the  plaintiffs, 
or  to  their  employees,  or  to  the  general  public. 

The  plaintiff  company  is  a  consolidation  of  other  com- 
panies imder  57  &  58  Vict.  cli.  Ill  (D.)     The  defendant 
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company  obtained  a  charter  in  October,  1901,  under  E.  S.  C. 
ch.  119.  The  plaintiffs,  for  many  years,  have  sold  and  dis- 
tributed electricity  for  purposes  of  light,  heat,  and  power  in 
Ottawa,  and  have  erected  poles  and  wires  along  certain 
streets,  subject  to  the  terms  and  conditions  of  by-laws  of  the 
corporation  of  Ottawa. 

The  defendant  company  is  authorized  to  erect  and  main- 
tain poles  and  wires  for  the  like  purposes  as  the  plaintiff 
company. 

6.  F.  Henderson,  Ottawa,  and  D.  J.  McDougal,  Ottawa, 
for  plaintiffs. 

W.  Nesbitt,  K.C.,  and  Glyn  Osier,  Ottawa,  for  defendants. 

MacMahon,  J. — In  dealing  with  the  case  it  must  not  be 
overlooked  that  the  litigants  are  both  electric  light  com- 
panies, and,  therefore,  on  an  equal  footing  in  regard  to  the 
business  they  were  respectively  chartered  to  carry  on,  and 
the  plaintiffs  being  in  prior  occupation  of  the  streets  gives 
them  no  exclusive  right  or  privilege  to  the  use  of  such 
streets  or  to  the  particular  sides  of  the  said  streets  occupied 
by  their  poles  and  wires.  But,  being  first  in  occupation  and 
using  the  streets  under  an  authority  conferred  by  the  muni- 
cipality, they  are  entitled  to  protection  against  a  company 
subsequently  using  the  streets,  under  a  like  author! ty^  in  such 
a  manner  as  is  likely  to  injure  the  property  of  the  plaintiffs, 
or  endanger  their  workmen  or  servants:  Bell  Telephone  v. 
Belleville  E.  L.  Co.,  12  0.  E.  571;  Consol.  Elec.  Light  Co.  v. 
People's  Elec.  L.  Co.,  94  Ala.  372;  Eutland,  etc.,  Co.  v. 
Marble  City,  etc.,  Co.,  65  Vt.  377.  .  .  .  There  was  con- 
siderable divergence  in  the  evidence  given  by  those  skilled 
in  the  practical  working  of  electric  light  and  other  electrical 
plants,  as  to  the  distance  within  which  the  poles  and  wires 
of  one  electric  light  system  might  with  safety  be  placed  to 
that  of  another  electric  light  company.  .  .  .  Xotwith- 
standing  the  immunity  from  accidents  which  it  is  said  may 
exist  for  a  time  where  the  poles  of  one  electric  company  are 
erected  and  pass  between  the  wires  of  another  company, 
there  is  beyond  question  an  element  of  great  danger  in  con- 
struction, depending  in  some  measure  on  climatic  changes, 
the  danger  being  much  greater  where,  as  in  the  section  of 
the  Province  in  which  these  companies  are  chartered  to 
carry  on  business,  there  are  frequent  sleet  and  snow  storms. 
Upon  the  evidence,  three  feet  may  be  regarded  as  a  distance 
of  safety  between  primary  and  secondary  wires,  but  as  be- 
tween two  secondary  wires  they  may  parallel  each  other  at 
a  distance  of  from  6  to  9  inches  without  the  slightest  danger. 
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.  .  .  Apprehended  danger  was  a  sufficient  ground  for 
moving  for  the  interim  injunction:  Siddons  v.  Short,  2  C. 
P.  D.  572;  Western  Union,  etc.,  Co.  v.  Guernsey,  etc.,  Co., 
46  Mo.  App.  120.  Costs  of  action  and  motion  for  injunction 
to  plaintiffs. 

MacCraken,  Henderson,  &  McDougal,  Ottawa,  solicitors 
for  plaintiflfs. 

O^Gara,  Wyld,  &  Osier,  Ottawa,  solicitors  for  defendants* 


Street,  J.  February  25th,  1902* 

CHAMBERS. 

HUME  V.  HUME. 

Pleading  —  Counterclaim  —  Action  by  Executrix  and  Devi§ee  for 
Arrears  of  Annuittt—Vounterclaim  by  Co-Executor  for  Moneys 
Received  for  Estate — Rule  2\8. 

Pender  v.  Taddei,  [1898]  1  Q.  B.  708,  followed. 

Appeal  by  defendant  from  order  of  Master  in  Chambers^ 
striking  out  counterclaim.  The  action  was  brought  by  the 
widow  of  George  Hume  for  arrears  of  an  annuity  under  his 
will.  The  counterclaim  was  for  moneys  which  the  defendant 
alleged  came  to  the  hands  of  plaintiff,  as  one  of  the  execu- 
tors of  the  will,  and  which  she  had  not  accounted  for.  The 
Master  held  that  this  was  not  a  proper  subject  of  counter- 
claim, it  being  a  claim  against  the  plaintiff  in  a  representa- 
tive character. 

J.  Bicknell,  for  appellant. 

X.  F.  Paterson,  K.C.,  for  plaintiff. 

Street,  J. — Held,  that  since  the  counterclaim  was  for 
relief,  not  by  defendant  alone,  but  by  defendant  for  himself 
and  others,  it  does  not  come  within  Rule  248.  Pender  v. 
Taddei,  [1898]  1  Q.  B.  798,  followed.  Held,  also,  that  the 
question  as  to  the  effect  of  the  release  executed  by  plaintiff 
of  part  of  the  moneys  claimed  in  the  action  is  not  a  matter 
to  be  raised  by  counterclaim,  but  as  a  defence  pro  ianto  to 
plaintiff's  claim.  Appeal  dismissed  with  costs  payable  forth- 
with. 

Paterson,  Eitchie,  &  Sweeney,  Toronto,  solicitors  for 
plaintiff.  ! 

J.  W.  Elliott,  Milton,  solicitor  for  defendant. 
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Street,  J.  February  25th,  15^02. 

CHAMBERS. 

i  RE  GARDNER. 

Wm  —  Construction  —  Distribution  of  Estate  —  "Heirs'*  —  "Amp«  in 

Heirship  " — Period  of  Ascertainment, 

Motion  for  order  declaring  the  construction  of  the  will 
of  Robert  Gardner,  deceased. 

The  will  was  dated  18th  October,  1870;  the  testator  died 
25th  November,  1870;  and  the  widow  died  31st  December, 
1901. 

The  clause  of  the  will  in  question  followed  a  gift  to  the 
widow  of  the  real  and  personal  estate  for  her  life,  and  was 
as  follows: — "I  will  and  bequeath  that  my  whole  estate 
(after  the  death  of  my  wife  .  .  .  )  be  equally  divided 
between  my  brothers  Luke  Gardner,  Joseph  Gardner,  Mrs. 
Catharine  Watkins,  and  my  deceased  sister  Mrs.  Sarah  A. 
Butchinson's  children,  or  their  heirs.  Should  no  heirs  of 
any  of  the  above  be  alive,  that  it  go  to  the  next  in  heirship.^^ 

A.  McKechnie,  Brampton,  for  executor. 

F.  W.  Harcourt,  for  infants. 

J.  A.  Wright,  J.  H.  Moss,  and  R.  E.  Heggie,  Brampton, 
for  adults  interested. 

Street,  J. — Tho  persons  entitled  in  the  first  place  are  all 
the  children  of  Luke,  Joseph,  Catharine,  and  Sarah,  living 
at  the  testator's  death,  or  born  afterwards  during  the  life 
of  the  widow,  per  capita,  and  not  per  stirpes.  The  testator 
intends  that  if  any  one  of  those  entitled  should  die  in  the 
lifetime  of  his  widow,  the  share  should  go  to  the  issue  of 
the  one  dying.  It  is  necessary,  therefore,  to  construe  the 
words  **ohildjen  or  their  heirs '*  as  meaning  ^^  children  or 
their  issue,"  and  as  giving  the  share  of  a  child  dying  in  the 
lifetime  of  the  widow  to  the  issue  of  the  child  so  dying,  in 
substitution  for,  and  not  by  descent  from,  the  child  so  dying. 
The  result  is  that  the  shares  of  the  children  entitled  to  share 
become  vested  at  once;  but  in  the  event  of  any  child  dying 
in  the  lifetime  of  the  widow  leaving  issue,  the  share  of  that 
child  is  divested,  and  goes  to  such  issue,  and  vests  at  once 
and  finally  in  the  issue,  who  then  become  the  stock  of 
descent.  The  words  "  should  no  heirs  of  the  above  be  alive, 
that  it  go  to  the  next  in  heirship,^'  have  served  their  purpose 
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when  they  have  indicated  the  meaning  intended  by  the  testa- 
tor to  be  given  to  the  word  "  heirs  ^^  in  the  preceding  sen- 
tence. That  word  is  to  be  construed  to  mean  "  issue /^  so  is 
the  word  " heirs ^^  in  the  sentence  "should  no  heirs:"  but 
the  words  "  next  in  heirship  "  are  to  be  construed  as  mean- 
ing the  heirs  at  law  to  the  realty  and  the  statutory  next  of 
kin  to  the  personalty:  Keay  v.  Boulton,  25  Ch.  D.  213.  The 
heirs  or  next  of  kin  in  each  case  are  to  be  ascertained  at  the 
death  of  the  gerson  whose  vested  share  they  take. 


February  26th,  1902. 
divisional  court. 
!  EVANS  V.  JAFFRAY. 

Discovery — Affidavit  of  Documents — Materiality  of  Documents — A'x- 
amination  of  Parties — Scope  of — Consequential  Discovery — Dis- 
cretion— Contents  of  Documents — Recollection — Costs^  of  Lengthy 
Examination. 

An  appeal  by  the  plaintiff  from  the  order  of  Meredith, 
C.  J.,  ante  29. 

The  plaintiff  alleged  a  contract  of  partnership  between 
him  and  the  defendant  J.,  for  the  promotion  of  a  company 
to  purchase  certain  bicycle  plants,  and  to  carry  on  a  bicycle 
manufacturing  business,  etc.,  and  that  the  defendants  R. 
and  C.  had  maliciously  caused  a  breach  of  the  partnership 
contract;  and  the  plaintiff  claimed  a  partnership  account, 
and  damages  for  such  breach  and  for  conspiracy. 

It  appeared  from  the  examination  for  discovery  of  the 
defendant  R.,  that  he  obtained  written  agreements  from 
various  companies,  either  in  his  own  name,  or  in  the  names 
of  himself  and  the  defendant  C,  or  in  the  names  of  other 
persons;  that  these  agreements,  or  some  of  them,  were  after- 
wards assigned  to  a  company  which  was  then  incorporated 
(not  a  party  to  this  action).  Tlie  plaintiff  alleged  that  these 
agreements  were,  in  fraud  of  his  rights,  substituted,  with 
variations,  for  certain  agreements  previously  entered  into 
between  the  same  companies  and  the  defendant  J.,  who  was 
alleged  to  be  the  plaintiff's  partner  in  the  transactions.  The 
plaintiff  also  alleged  that  the  defenfiants  R.  and  C.  paid 
$20,000  to  the  defendant  J.  to  induce  him  to  act  with  them, 
instead  of  with  the  plaintiff,  in  completing  the  purchase  of 
the  agreements;  and  it  appeared  from  R.'s  examination  that 
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he  and  C.  drew  a  cheque  upon  their  bank  account  in  favour 
of  the  defendant  J.,  which  was  paid. 

F.  A.  Anglin,  for  the  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  C.  W.  Kerr,  for  the  de- 
fendants. 

The  judgment  of  the  Court  (Palconbridge,  C.J., 
Street  and  Britton,  JJ.)  was  delivered  by  Street,  J., 
holding  as  follows: — 

(1)  That  the  agreements  and  the  cheque  and  also  a  cer- 
tain memorandum  prepared  by  the  defendant  R.,  were  ma- 
terial to  the  plaintiff's  case,  and  should  be  produced  or 
accounted  for  in  the  defendants*  affidavits  on  production  of 
documents. 

(2)  That  the  defendants  R.  and  C.  ought  not,  as  a  matter 
of  discretion,  to  be  ordered  to  disclose,  upon  their  examina- 
tion .for  discovery,  facts  which  would  become  material  only 
when  the  plaintiff  should  have  established  his  right  to  re- 
cover damages. 

(3)  That  the  plaintiff  was  entitled  to  discovery  from  the 
defendants  R.  and  C.  as  to  whether  they  paid  money  to  J.; 
whether  it  was  their  own  money  or  that  of  other  persons, 
and  if  the  latter,  of  what  persons;  and  for  what  it  was  paid. 

(4)  That  the  plaintiff  was  entitled  also  to  discovery  as 
to  the  amount  paid  by  R.  and  C.  to  the  M.  company  for  the 
bicycle  branch  of  their  business;  it  being  alleged  by  the 
plaintiff  that  he  and  J.  had  f)btained  an  option  to  purchase 
it,  and  that  the  defendants  had  substituted  a  new  option 
therefor. 

(5)  That  the  plaintiff  was  entitled  to  know  from  C.  the 
nature  of  the  agreements  made  for  the  purchase  of  the  pro- 
perties; if  they  were  in  writing,  and  he  had  access  to  them 
in  his  capacity  of  director  of  the  company  which  was  formed, 
he  should  inform  himself  of  their  contents  so  as  to  be  able 
to  answer  as  to  them,  or  should  produce  copies;  but,  if  he 
had  no  right  of  access,  he  was  not  bound  to  state  his  mere 
recollection  of  them. 

Stuart  V.  Bute,  11  Sim.  452,  12  Sim.  461;  Taylor  v.  Run- 
dell,  11  Sim.  391,  1  Cr.  &  Ph.  104,  and  Dalrymple  v.  Leslie, 
8  Q.  B.  D.  5,  followed. 

Semtle,  that  where  an  examination  is  unnecessarily  long, 
the  costs  of  it  should  be  entirely  disallowed. 

Decision  of  Meredith,  C.  J.,  ante  29,  varied. 
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Falcqnbridge,  C.J.  February  27th,  1902. 

WEEKLY  COURT. 

PADGET  V.  PADGET. 

Practice — Appearances-Limited  Appearance — SuhmissUm  to  Judgment 

— Irregularity — Motion  for  Judgment, 

Motion  (heard  at  Ottawa)  by  plaintiff  to  set  aside,  as 
irregular,  the  appearance  entered  by  defendant,  or  for  leave 
to  sign  judgment  for  the  declaration  asked  for  in  the  in- 
dorsement on  the  writ  of  summons,  with  costs,  and  to  pro- 
ceed with  the  plaintiff's  claim  for  damages,  as  indorsed 
on  the  writ,  or  to  discontinue  the  action  as  to  the  claim 
for  damages,  without  costs.  The  indorsement  on  the 
writ  was  for  a  declaration  that  certain  lands  (described), 
being  the  lands  intended  to  be  devised  to  the  plain- 
tiff by  the  will  of  John  Padget,  but  erroneously 
described  therein,  were  absolutely  freed  and  discharged  from 
the  conditions  and  obligations  to  which  they  are  subjected 
by  the  will  in  favour  of  the  defendant,  and  absolutely  freed 
and  discharged  from  all  bequests,  legacies,  and  other  pay- 
ments charged  thereon  bv  the  will  in  favour  of  the  defend- 
ant; and  for  damages  against  the  defendant  for  wrongful 
refusal  to  execute  a  quit-claim  deed  of  the  lands,  when 
tendered  to  him  for  execution.  The  appearance  entered  by 
the  defendant  was  limited  to  that  part  of  the  plaintiff's  claim 
which  asked  for  damages  against  the  defendant  and  for  costs. 
The  appearance  also  stated  as  fbllows : — "  Without  admitting 
that  the  plaintiff  is  entitled  to  the  declarations  asked  for  in 
the  writ  of  summons  herein,  the  defendant  will  make  no  ob- 
jection to  the  making  of  the  declarations  asked  for,  and  the 
defendant  is  also  willing  to  execute  a  quit-claim  deed  in 
favour  of  the  plaintiff  of  the  lands  devised  to  the  plaintiff  by 
the  last  will.     .     .     .'' 

W.  A.  D.  Lees,  Ottawa,  for  plaintiff. 

J.  I.  MacCraken,  Ottawa,  for  defendant. 

Falconbridge,  C.J. — There  is  no  authority  whatever 
in  the  Eules  or  in  the  practice  foi*  an  appearance  limited  as 
is  this  one,  in  an  action  of  the  character  disclosed  in  the 
ind  rsement  of  the  writ  of  summons.  The  appearance  will, 
therefore,  be  set  aside  and  judgment  entered  for  the  plain- 
tiff (except  as  to  the  claim  for  damages)  with  costs.  The 
defendant  may  have  leave  to  file  a  proper  appearance  on 
payment  of  costs  of  this  motion.     But  the  motion  was  really 
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argued  before  me  as  a  motion  for  judgment,  and  the  merits 
were  gone  into,  and 'if  the  defendant  so  elects  within  one 
week,  my  order  will  be  that,  on  execution  by  him  of  the  quit- 
claim and  on  payment  of  costs  (which  I  fix  at  $10),  this 
action  shall  be  discontinued. 

Lees  &  Hall,  Ottawa,  solicitors  for  plaintiff. 

MacCraken,    Henderson,    &    McDougal,    solicitors    for 
defendant. 


Falconbridge,  C.J.]  [March  1st,  1902. 

WEEKLY    COURT. 

RE  PRESCOTT  ELEVATOR  CO. 

Company  —  Winding-up  —  Terms  of  Order  —  Execution  Creditor  — 

Priorities, 

Motion  for  a    winding-up    order   under   the   Dominion 
Winding-up  Act,  heard  in  the  Ottawa  Weekly  Court. 
J.  I.  MacCraken,  Ottawa,  for  the  petitioners. 

F.  A.  Magee,  Ottawa,  for  Dunn,  an  execution  creditor  of 
the  company. 

Falconbridge,  C.J. — (1)  There  will  be  a  declaration 
that  this  company  is  a  corporation  to  which  the  provisions 
of  the  Winding-up  Act  and   amendments    are    applicable. 

(2)  Declaration  that  the  company  be  wound  up  under  the 
provisions  of  the  said  Act  and  amendments;  and  an  order 
directing  the  winding-up  of  the  same  under  said  provisions. 

(3)  Order  appointing  the  Ottawa  Trust  and  Deposit  Com- 
pany, Limited,  provisional  liquidator.  (4)  Order  referring 
it  to  the  Master  at  Ottawa  to  appoint  a  permanent  liqui- 
dator, and  to  wind  up  the  company.  (5)  Usual  order  as  to 
costs.  (6)  It  was  stated  that  the  judgment  creditor  Dunn 
has  an  execution  in  the  sheriff^s  hands.  It  is  not  the  inten- 
tion of  this  order  that  the  fruits  of  his  diligence  should  be 
taken  away  from  him,  if  he  has  placed  himself  in  any  posi- 
tion of  priority.  If  he  has  done  so,  the  Master  shall  direct 
the  liquidator  to  sell  such  chattels  as  may  be  found  exigible 
for  the  benefit  of  the  execution  creditor. 
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OORRECTION. 

In  Bartlett  v.  Canadian  Bank  of  Commerce,  ante  68,  the 
decision  of  the  Court  was  based  upon  the  opinion  that  suffi- 
cient discovery  had  already  been  afforded  to  the  plaintiffs. 
The  Chief  Justice  of  the  King^s  Bench,  delivering  the  judg- 
ment of  the  Divisional  Court,  expressed  approval  of  the  case 
of  Ontario  Bank  v.  Shields,  33  C.  L.  J.  393,  but  the  question 
whether  a  bank  teller  is  an  officer  of  the  bank  was  not  actu- 
ally decided^ 
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[March  4th,  1902. 

divisional  court. 

BIKKBECK  LOAN  CO.  v.  JOHNSTON. 

Building  Hodetu — IS  hares — Advance  on — Trust — Notice — Mortgages— 
Consoliaation—Evidence^Examination  for  Discovery, 

The  phaintiffs  are  a  building  society  incorporated  under 
R.  S.  0.  1887  ch.  169.  The  defendant  Mrs.  Amelia  John- 
ston was  on  the  20th  July,  1897,  the  holder  of  the  following 
stock  in  the  society: — 

6  shares  permanent  stock  A.,  in  her  own  name. 

4  shares  instalment  stock  C,  "in  trust.^' 

1  share  instalment  stock  C,  "in  trust  for  Miss  Amelia 
Johnston.^' 

1  share  instalment  stock  C,  "in  trust  for  Miss  Marjorie 
Johnston.^^ 

Some  shares  of  instalment  stock  B.,  of  little  value. 
On  the  20th  July,  1897,  Mrs.  Johnston  executed  a  trans- 
fer to  the  plaintiffs*  treasurer,  as  security  for  an  advance  of 
$700  then  made  to  her,  of  the  following:  "All  my  stock 
in  the  said  company,  consisting  of  shares  of  classes  A.,  B., 
and  C.  stocks  held  by  me  in  the  said  company.**  On  the  1st 
October,  1897,  she  obtained  a  further  advance  of  $600  from 
the  company,  and  transferred  to  the  treasurer  as  security 
"  six  shares  of  class  C.  instalment  stock."  It  was  admitted 
that  the  six  shares  intended  to  be  transferred  were  the  same 
six  shares  as  those  standing  in  her  name  as  trustee  as  above 
mentioned.  As  further  security  for  this  advance,  she  exe- 
cuted on  the  same  day  a  mortgage  to  the  company  upon 
lands  in  Strathroy  and  Toronto,  in  which  it  was  recited  that 
she  was  the  owner  of  six  shares  of  the  capital  stock  of  the 
company,  and  that  the  company  had  agreed  to  advance  to 
her  $600  upon  such  shares,  with  the  mortgage  as  further 
security. 

Afterwards,  the  defendant  Frank  K.  Johnston  bought 
from  his  mother,  the  defendant  Mrs.  Amelia  Johnston,  the 
Strathroy  property,  assuming  the  mortgage  for  $600  and 
paying  some  money  in  upon  the  six  shares  of  G.  stock. 
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Afterwards,  the  defendant  Anna  K.  Johnston  bought  from 
Frank  the  Strathroy  property,  and,  from  the  assignee  of  her 
mother,  Amelia,  the  Toronto  property,  both  subject  to  the 
mortgage  for  $600,  which  she  assumed.  Finally,  in  July, 
1901,  the  defendant  Anna  K.  Johnston  purchased  from  her 
mother,  Amelia,  her  supposed  equity  in  the  six  shares  of  C. 
stock,  subject  to  the  $600  mortgage. 

This  action  was  brought  against  Mrs.  Amelia  Johnston, 
Frank  K.  Johnston,  and  Anna  K.  Johnston,  to  recover  the 
amount  of  both  mortgages,  and,  in  default  of  payment,  for 
foreclosure  of  the  interest  of  the  defendants  in  the  stocK. 

The  defendant  Amelia  delivered  no  defence;  the  defend- 
ants Anna  and  Frank  admitted  the  making  of  the  mortgage 
of  the  1st  October,  1897,  and  the  transfer  of  six  shares  of 
C.  stock  to  the  plaintiffs,  but  put  the  plaintiffs  to  the  proof 
of  the  mortgage  of  July,  1897;  they  brought  into  Court  the 
arrears  upon  the  mortgage  of  October,  and  the  plaintiffs 
accepted  the  amount  in  satisfaction  of  such  arrears. 

•The  defendant  Amelia  was  examined  by  the  plaintiffs  for 
discovery,  and  parts  of  her  examination  were  read  by  the 
plaintiffs  at  the  trial,  the  other  defendants  objecting  that 
the  examination  was  not  evidence  against  them. 

The  trial  Judge  gave  judgment  in  favour  of  the  plain- 
tiffs, and  the  defendant  Anna  appealed. 

P.  H.  Bartlett,  London,  for  the  appellant. 
T.  H.  Luscombe,  London,  for  the  plaintiffs. 

The  judgment  of  the  Court  (Street  and  Britton,  JJ.) 
was  delivered  by 

Street,  J.: — The  defendant  Amelia  Johnston  held 
all  the  six  shares  in  trust  for  her  children:  as  to  two 
shares,  the  trust  is  declared  on  the  face  of  the  certi- 
ficates; as  to  the  other  four,  the  words  "in  trust"  are  suffi- 
cient to  put  a  person  dealing  with  her  upon  inquiry,  and  her 
evidence  (put  in  by  the  plaintiffs)  shews  that  they  were 
held  in  trust  for  her  children.  .  ,  .  The  company  are 
affected  with  notice  that  she  was  not  the  owner  of  the  shares 
and  had  no  power  to  mortgage  them,  just  as  any  other  per- 
son advancing  money  upon  the  shares  would  have  been. 
.  ,  .  There  is  no  evidence  of  any  authority  to  her  to  deal 
with  the  property,  and  she  had  no  more  right,  as  far  as 
appears,  to  mortgage  these  shares  than  if  they  had  stood  in 
the  names  of  her  children,  instead  of  in  her  name  in  trust 
for  them.  .  .  Section  53  of  the  R.  S.  0.  ch.  205  relieves 
the  company  from  the  duty  of  seeing  to  the  execution  of  any 
trust  to  which  any  shares  are  subject,  and  enables  the  com- 
pany to  pay  money  to  a  shareholder  who  holds  shares  upon 
any  trust,  without  seeing  that  the  money  is  properly  dealt 
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with  by  the  shareholder  after  receiving  it;  but  it  does  not 
entitle  the  company  to  lend  money  to  A.  with  express  notice 
that  he  is  a  mere  trustee  for  B. :  Bank  of  Montreal  v.  Sweeny, 
12  App.  Cas.  617;  Simpson  v.  Molsons  Bank,  [1895]  A.  C. 
270;  London  and  Canadian  L.  &  H.  Co.  v.  Duggan,  [1893] 
A.  C.  506;  Great  Eastern  E.  W.  Co.  v.  Turner,  L.  R.  8  Ch. 
149. 

The  only  shares  which  passed  by  the  mortgage  of  July, 
1897,  were  the  six  shares  of  class  A. 

The  company  cannot  consolidate  their  two  mortgages 
against  the  defendant  Anna  K.  Johnston,  in  whom  the 
equity  of  redemption  in  the  land  mortgaged  is  vested;  be- 
cause they  have  not  shewn  any  notice  to  her,  at  the  time  she 
acquired  the  equity,  that  any  other  mortgage  existed  in  the 
hands  of  the  company:  Stark  v.  Reid,  26  0.  R.  257. 

/The  examination  for  discovery  of  Amelia  Johnston  is 
not  evidence  against  Anna  K.  Johnston. 

Appeal  allowed. 


[March  3rd,  1902. 
divisional  court. 

HEPFERNAN  v.  McNAB. 

Will — Construdionr— Bequest  of  Interest  on  Payments  to  be  made 
by  Devisees  of  Land — iSale  of  Land  by  Testator  after  making 
his  will— Failure  of  Bequest, 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J.,  in 
action  by  a  legatee  under  the  will  of  Michael  McNab,  de- 
ceased, for  its  construction,  and  to  set  aside  a  release  of  his 
claims  thereunder.  The  testator  devised  a  farm  to  each  of 
his  sons  John  and  Albert,  charged  with  the  payment  $2,000 
and  $1,000  respectively.  Subsequently  he  sold  both  the 
farms  to  John,  and  took  back  a  mortgage  for  $5,000,  with 
interest  at  4  per  cent,  per  annum.  The  9th  clause  of  the 
will  was  as  follows :  "  I  hereby  authorize  my  said  executors 
to  purchase  and  erect  a  fit  and  proper  tombstone  over  my 
grave,  and  I  hereby  will  that  my  executors  do  pay  over  to 
my  beloved  nephew,  Edward  Heffeman,  the  interest  accruing 
from  the  payments  to  be  made  by  John,  James,  and  Albert 
McNab,  yearly,  until  the  last  payment  is  made  by  them  to 
my  executors,  and  not  before  then  will  my  executors  furnish 
them  with  good  and  sufficient  deeds.''  At  the  time  of  the 
death'  of  the  testator,  Albert  was  also  indebted  to  him.  The 
trial  Judge  held  that  the  plaintiff,  the  nephew,  took  nothing, 
and  was  bound  by  the  release  he  gave. 

J.  R.  Roaf  and  W.  T.  J.  Lee,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  J.  D.  Falconbridge,  for 
defendants. 
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The  judgment  of  the  Court  (Ferguson  and  Meredith, 
JJ.)  was  delivered  by 

Meredith,  J. — From  whichever  point  of  view  this 
bequest  is  looked  at,  it  fiails.  The  gift  is  of  a  specific 
nature — the  interest  on  certain  payments.  It  is  not  a  gift 
of  money  charged  upon  or  to  be  paid  out  of  any  particular 
property.     The  thing  itself  is  given  with  particular  interest. 

•Then  if  the  case  is  to  be  looked  at  as  matters  stood  when 
the  will  was  made,  the  gift  fails.  It  could  then  have  had 
reference  only  to  the  payments  which  the  testator's  sons 
John  and  Albert  were  to  have  made,  under  the  will  in  respect 
of  the  lands  by  it  devised  to  them.  These  devises  were 
revoked  by  the  sale  of  the  lands,  and  there  are  no  payments 
to  be  made  by  the  sons  under  any  provision  of  the  will. 
This  is  admitted,  but  it  is  contended  that  the  circumstances 
existing  at  the  time  of  the  making  of  the  will  are  to  be 
ignored  altogether,  and  the  will  is  to  be  read  as  giving  the 
plaintiff  the  interest  upon  any  indebtedness  from  John  and 
Albert  existing  at  the  time  of  the  testator's  death,  and,  as 
John  then  owed  the  purchase  money  of  the  lands,  and 
Albert  was  indebted  to  him  also  for  some  arrears  of  rent, 
these  are  to  be  taken  to  be  the  specific  payments  the  interest 
upon  which  the  plamtiff  was  to  have;  but  that  contention 
fails  upon  the  proper  interpretation  of  the  will.  How  can 
the  words  used  be  applicable  to  some  arrears  of  rent?  How 
can  such  arrears  be  looked  upon  as  the  payments  to  be  made 
by  them  and  in  respect  of  which  they  are  to  be  furnished 
with  good  and  sufficient  deeds? 

Earlier  provisions  made  in  the  will  shew  beyond  reason- 
able  question  what  are  the  payments  the  interest  upon 
which  the  plaintiff  was  to  be  paid.  And,  in  the  face  of  these 
provisions,  it  is  not  fairly  open  to  argument  that  the  gift 
to  the  plaintiff  was  of  anything  other  than  the  interest  upon 
these  payments.  .  .  .  The  learned  trial  Judge  seems  to 
have  fallen  into  an  error  in  regard  to  the  annual  payments 
of  $150. 

The  gift  to  the  plaintiff  fails  because  the  thing  which 
was  given  never  came  into  existence.  The  lands  d*^ vised  to 
John  and  Albert  were  sold  and  conveyed  by  the  testator  to 
John,  and  so  no  payments  are,  or  ever  were,  to  be  really 
made  under  the  will  bv  them. 

It  is  not  necessarj'  to  consider  the  question  of  the  val- 
idity of  the  release  given  by  the  plaintiff. 

Appeal  dismissed  with  costs. 

Cameron  &  Lee,  Toronto,  solicitors  for  plaintiff. 

Cowan  &  McNab,  Walkerton,  solicitors  for  defendants. 
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[March  3rd,  1903. 
divisional  court. 

GILDNER  V.  BUSSE. 

Defamation— Privileged  Occasion — Malice, 

Somerville  v.  Hawkins,  10  C.  B.  583,  Taylor  v.  Haw- 
kins, 16  Q.  B.  308,  and  Toogood  v.  Spyring,  1  C.  M.  &  R.  181, 
per  Parke,  B.,  at  ;p.  193,  approved. 

Motion  by  defendant  to  set  aside  verdict  and  judgment 
for  plaintiflE  in  action  for  slander  tried  before  Boyd,  C,  and 
a  jury,  and  for  a  new  trial.  The  plaintiff  was  employed  by 
defendant  as  a  sausage  maker,  and  when  discharging  plain- 
tiff from  his  employment,  defendant  in  presence  of  two 
other  employees  called  plaintiff  a  thief.  Subsequently  plain- 
tiff called  for  his  wages,  and  defendant  again  called  him  a 
thief,  and  refused  to  pay^  him  his  wages.  The  jury  found  a 
verdict  for  plaintiff  for  $100  damages. 

W.  J.  O'Neail,  for  defendant. 

J.  M.  Godfrey,  for  plaintiff. 

The  judgment  of  the  Court  (Ferguson,  J.,  Meredith, 
J.)  was  delivered  by 

Meredith,  J.: — The  jury  were  told  in  effect  ^Mf 
you  believe  the  defendant  and  his  witnesses  you  will 
measure  the  damages  by  the  very  smallest  you  can  find, 
but,  if  you  believe  the  plaintiff  and  his  witnesses  you  would 
give  him  good  round  daniages,  not  however  up  to  $2,000  nor 
anything  near  it.^' 

Nor  were  the  jury  warned  that  they  were  not  to  give  dam- 
ages for  the  slander  given  in  evidence,  but  not  sued  for  in 
this  action. 

They  ought  to  have  been  so  warned,  and,  if  the  observa- 
tions as  to  the  amount  of  damages  were  intended  es  bind- 
ing upon  them,  and  not  merely  as  suggestions  as  to  what 
they  might  or  probably  would  do,  they  encroached  upon  the 
province  of  the  jury. 

But  the  most  serious  objection  to  the  course  of  the  trial 
is  in  the  ruling,  and  charge  to  the  jury,  that  neither  of  the 
occasions  of  the  publication  of  the  alleged  slanders  was 
privileged.    They  were  both  privileged. 

The  ground  of  the  ruling  as  to  the  first  occasior  seems 
to  have  been  that  other  servants  were  called  in  or  present; 
that  cannot  destroy  privilege,  especially  in  such  a  case  as 
this,  where  they  are  more  or  less  distinctly  concerned  in  the 
matter.  This  is  abundantly  clear:  see  Somerville  v.  Haw- 
kins, 10  C.  B.  683,  and  Taylor  v.  Hawkins,  16  Q.  B.  308.  .  . 
It  is  said  that  on  the  second  occasion  a  stranger,  a  mere 
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bystander,  was  within  hearing.  That  does  not  necessarily 
remove  the  privilege,  or  prove  malice.  It  depends  upon  the 
circumstances  of  the  case :  Toogood  v.  Spyring,  1  C.  M.  &  B. 
181,  per  Parke,  B.,  whose  language  is  very  applicable  to  the 
facts  of  this  case.  See  also  Hunt  v.  6.  A.  E.  Co.,  [1891] 
2  Q.  B.  189;  Pittard  v.  Oliver,  [1891]  1  Q.  B.  474;  'Wncer 
v.  G.  W.  R.  Co.,  33  U.  C.  R.  8 ;  and  Milcar  v.  Johnston,  23 
C.  P.  680.    . 

The  second  occasion  was  privileged;  the  plaintiflE  had  him- 
self to  blame  for  raising  a  disputation  in  the  presence  of 
the  stranger;  and  if  there  was  no  evidence  of  actual  malice, 
the  plaintiff  should  have  been  nonsuited. 

But,  upon  the  whole  case,  there  was,  I  think,  enough 
evidence  to  entitle  the  plaintiff  to  go  to  the  jury  upon  that 
question;  the  onus  of  proof  of  which  was  of  course  upon 
him. 

It  is  well  to  say  as  little  as  possible  that  might  in  any 
way  affect  that  question  at  a  future  trial ;  and  it  is  enough 
for  the  purposes  of  this  motion  to  refer  to  the  contradictory 
character  of  the  testimony  at  the  trial  upon  almost  every 
material  fact,  and  call  for  the  intervention  of  a  jury  to  deter- 
mine where  the  truth  lay,  and  whether  defendant  acted  in 
good  faith  or  maliciously  in  accusing  the  plaintiff  of  theft. 

New  trial  directed.  Costs  of  former  trial  and  this  motion 
to  be  in  the  action  to  the  defendant  only. 

E.  C.  LeVesconte,  Toronto,  solicitor  for  plaintiff. 

Eobinette  &  Godfrey,  Toronto,  solicitors  for  defendant. 


[March  3rd,  1902. 
divisional  court. 
BALL  V.  FAEMEBS^  CENTRAL  MUTUAL  FIEE  INS.  CO. 

Fire  Insurance  —  Application  —  Diaffram  of  Buildings  —  Draum  by 
Applicant  at  Request  of  Insurers — Omission  of  8au)-mtU  from 
— Effect  of— Agent, 

AppeaJ  by  plaintiff  from  judgment  of  junior  Judge  of 
County  Court  of  Middlesex  in  action  by  plaintiff,  a  clergy- 
man, to  recover  $200  under  a  policy  issued  to  him  by  defend- 
ants on  his  dwelling-house,  which  wajs  destroyed  by  Sre,  and 
was  situate  on  Mill  street,  in  the  village  of  Iflon^s  Head.  The 
defendants  alleged  that  in  his  application  and  in  the  diagram 
of  the  premises  made  by  him,  plaintiff  omitted  to  mention 
or  shew  a  saw-mill  situated  90  feet  from  his  house;  that 
they  are  prohibited  by  their  by-laws  from  insuring  any 
building  within  150  feet  of  a  saw-mill;  and  that  the  applica- 
tion disclosed  this  fact,  and  required  that  plaintiff    must 


169 

shew^  by  it  and  the  diagram,  all  buildings,  and  their  kind, 
situate  within  that  distance;  and  that  therefore  there  had 
been  a  breach  of  a  statutory  condition,  and  the  policy  was 
void. 

6.  C.  Gibbons,  K.C.,  for  plaintifiE. 

George  H.  Kilmer,  for  defendants. 

The  judgment  of  the  Court  (Fercuson,  J.,  Mepedith, 
J.)  was  delivered  by 

Meredith,  J.: — If  it  were  the  duty  of  the  plaintifiE  to 
have  shewn  that  building  upon  the  diagram,  he  cannot  suc- 
ceed. There  is  nothing,  however,  in  any  of  the  questions  he 
was  required  to  answer,  directly  or  indirectly  bearing  upon 
the  point;  nothing  to  direct  his  attention  to  any  require- 
ments of  the  company  respecting  it.  He  acted  in  good 
faith^  and  did  not  know  of  such  requirements,  having  read 
only  what  was  printed  upon  the  face  of  the  application. 
Nor  is  there  anything  anywhere  upon  the  application  to 
indicate  that  it  is  the  applicant's  duty  to  prepare  the  dia- 
gram. It  is  upon  that  side  of  the  application  reserved  for 
the  certification  and  the  answers  of  the  company's  officers, 
and  the  correctness  of  the  diagram  is  to  be  certified  to  by 
their  surveyor,  and  he  is  also  to  certify,  among  other  things, 
to  some  personal  examination  of  the  property.  So  far  there 
is  nothing  required  from  the  assured  in  connection  with 
the  diagram.  But  in  his  application  he  has  signed  a  declara* 
tion  that  his  answers  to  the  questions  and  the  description 
of  the  annexed  diagram  are  true  and  complete  in  all  par- 
ticulars. The  word  "annexed''  is  not  an  apt  one  t^o  indi- 
cate "upon  the  other  side."  And  the  diagram  was  drawn 
by  him,  but  it  was  drawn  upon  the  written  request  of  the 
defendants'  agent  to  "please  draw  a  diagram  of  the  prem- 
ises." There  is  no  objection  to  the  diagram,  as  one  of  the 
premises  only.  It  is  objected  to  for  not  shewing  buildings 
not  on  the  premises.  In  other  words,  it  is  contended  that 
the  applicant  should  have  furnished  a  diagram  giving  all  the 
information  mentioned  in  the  printed  directions  on  the  back 
of  the  application  under  the  word  "diagram."  But  that 
was  nowhere  required  of  him,  and  he  had  no  knowledge  of 
it.  On  the  contrary,  he  was  asked  to  give  a  diagram  of  the 
premises,  and  that  he  did.  The  only  shadow  of  ground  for 
this  contention  is  the  declaration  of  the  truth  and  com- 
pleteness of  his  answers  and  the  description  in  the  diagram. 
But  there  is  no  declaration  that  the  diagram  is  drawn  in 
accordance  with  such  directions,  or  that  it  gives  the  infor- 
mation therein  mentioned.  Before  the  company  can  justly 
avoid  a  policy  after  loss  upon  such  grounda.  in  such  o  case 


170 

as  this,  they  must  at  least  have  a  deelaiation  from  the  ap- 
plicant that  the  diagram  supplies  the  infonnation  specified 
in  the  printed  directions,  or  otherwise  obtain  a  representation 
from  him  respecting  the  matters  there  mentioned:  see  Bauer 
V.  Canflda  Life  Assurance  Co.,  decided  by  the  Court  ot 
Appeal,  not  reported.  As  it  cannot  rightly  be  said  that  the 
plaintiff  in  any  manner  represented  that  there  were  no  other 
buildings  within  150  feet  of  the  risk,  nor  that  there  was  any 
concealment  of  the  fact  that  there  were,  how  can  the  policy 
be  avoided? 

It  is  abundantly  clear  on  the  evidence  that  Miller,  who 
took  the  application,  was  the  defendants*  agent. 

Appeal  allowed  with  costs.  Judgment  below  set  aside 
and  judgment  to  be  entered  for  plaintiff  for  amount  of  loss 
with  costs  of  action. 

Gibbons  &  Harper,  London,  solicitors  for  plaintiff. 

David  Robertson,  Walkerton,  solicitor  for  defendants. 


March  4th,  1902. 
divisional  court. 
ROSE  V.  CRODEN. 

Pleading— statement  of  Claim  —  Amendment  —  Election  —  Penalty- 
Writ  of  Summons — Discovery. 

Where  the  plaintiff  indorsed  his  writ  for  penalties  under 
the  Dominion  Elections  Act,  1900,  and  by  his  statement  of 
claim  asked  damages  at  common  law,  and  thereafter  ex- 
amined defendant  for  discovery: — 

Held,  that  plaintiff  could  not  afterwards  amend,  and 
claim  the  penalty  under  the  statute. 

Held,  also,  that  the  provisions  of  sec.  134  of  the  Elections 
Act  must  be  taken  as  substituted,  in  actions  brought  under  it, 
for  the  general  provisions  of  the  Canada  Evidence  Act. 

,  Reg.  V.  Fox,  18  P.  R.  343,  distinguished. 

Appeal  by  plaintiff  from  order  of  Ferguson,  J.,  at  the 
trial,  dismissing  motion  by  plaintiff  for  an  order  to  amend 
the  statement  of  claim  by  adding  to  the  5th  paragraph  the 
words,  '^and  the  defendant  acted  contrary  to  the  Dominion 
Elections  Act,  1900,  and  is  indebted  to  the  plaintiff  in  the 
sum  of  $1,000.^^  The  claim,  as  indorsed  upon  the  writ  of 
summons,  was  as  follows:  "$600  for  penalties  under  the 
Dominion  Elections  Act,  1900,  from  the  defendant,  being 
moneys  forfeited  by  the  defendant  by  reason  of  wilful  mis- 
feasance, act,  or  omission  on  his  part  in  violation  of  said  Act, 
and  alssi  refusing  and  neglecting  to  perform  obligations  and 
formalities  required  of  him  by  said  Act.     The  plaintiff  also 
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claims  $600  damages  from  the  defendant  for  wrongfully  de- 
priving plaintiff  of  the  right  to  vote  at  the  election  held  on 
the  7th  day  of  November,  1900,  of  a  member  to  serve  in  the 
House  of  Commons  of  Canada  for  the  electoral  district  of 
the  city  of  London/'  The  writ  was  issued  on  the  30th  Janu- 
ary, 1901.  The  statement  of  claim  (delivered  12th  March, 
1901)  set  out  that  the  defendant  acted  as  a  deputy  return- 
ing officer  at  the  election  mentioned;  that  the  plaintiff  was 
entitled  to  vote  at  the  polling-place  where  the  defendant  was 
in  charge;  (5)  that  the  defendant  falsely  and  maliciously 
refused  to  allow  the  plaintiff  to  vote ;  and  the  plaintiff  claimed 
$1,000  and  costs  of  action.  The  motion  for  leave  to  amend 
was  not  made  until  the  31st  December,  1901,  jusfc  a  week 
before  the  trial,  and  was  referred  to  the  trial  Judge,  who 
heard  it  on  the  7th  January,  and  dismissed  it,  upon  the 
ground  that  the  plaintiff  should  not  be  allowed  to  amend 
so  as  to  sue  for  a  statutory  penalty,  after  he  had  elected,  by 
his  statement  of  claim  and  by  examining  for  discovery,  to 
proceed  at  common  law. 

N.  W.  Eowell,  for  plaintiff. 

6.  C.  Gibbons,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Falconbbidge^  C.J.,  Street, 
J.,  Bbittok^  J.)  was  delivered  by — 

Street,  J. : — The  plaintiff  having  two  remedies  open  to 
him,  one  his  common  law  action  for  damages,  and  the  other 
his  statutory  action  under  the  19th,  ISlst,  and  133rd  sections 
of  the  Dominion  Elections  Act,  1900,  appears  to  have  issued 
his  writ  claiming  the  penalties,  but  to  have  altered  the  frame 
of  his  action  when  he  came  to  deliver  his  statement  of  claim, 
and  to  have  then  claimed  only  at  common  law;  for  the  dis- 
tinguishing characteristics  of  the  action  for  penalties  pointed 
out  by  the  131st  section  of  the  Act  are  not  to  be  found  in  his 
pleading.  It  appears  to  be  necessary  to  preserve  in  some 
way  a  clear  line  between  the  two  classes  of  action,  because 
of  the  plaintiff's  right  in  the  statutory  action  to  have  the 
defendant  committed  to  prison  in  case  of  nonpayment  of  the 
amount  of  the  penalties  for  which  judgment  is  given,  as  well 
as  on  account  of  the  limit  of  time  allowed  for  bringing  that 
action,  and  for  other  reasons. 

The  defendant,  treating  this  as  a  common  law  action,  sub- 
mitted to  discovery  in  it  without  objection.  The  question 
whether  the  defendant  might  have  successfully  resisted  dis- 
covery in  case  the  action  had  been  brought  for  the  penalties 
given  by  sec.  19  does  not  seem  to  me  to  be  covered  by  the  deci- 
sion in  Eeg.  v.  Fox,  18  P.  K.  343,  by  reason  of  the  special 
provisions  of  sec.  134,  which  must,  I  think,  be  taken  to  be 
substituted  in  actions  brought  under  the  Elections  Act  for 
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the  general  provisions  of  the  Canada  Evidence  Act  upon 
which  that  case  turned. 

This  section  134  seems  to  introduce  into  actions  for  pen- 
alties under  the  Act  the  same  exceptions  to  the  general  rules 
regarding  discovery  as  exist  in  ordinary  civil  actions,  under 
the  laws  of  the  Province.  One  of  those  rules  undoubtedly  is 
that  discovery  will  not  be  compelled  from  a  defendant  in  an 
action  to  recover  penalties:  Martin  v.  Treacher,  16  Q.  B.  D. 
507;  Saunders  v.  Wiel,  [1892]  2  Q.  B.  321;  Mexborough  v. 
Whitwood,  [1897]  2  Q.  B.  111. 

The  decision  of  Reg.  v.  Fox,  18  P.  R.  343,  turned  upon  a 
provision  in  the  Canada  Evidence  Act  which  was  held  to 
govern  the  case,  and  not  upon  the  general  provincial  law  of 
evidence;  it  does  not  therefore  establish  a  rule  generally 
applicable  to  civil  suits  in  this  Province. 

I  think,  therefore,  that  the  defendant  in  an  action  for 
penalties  might  have  successfully  resisted  an  attempt  to  com- 
pel him  to  submit  to  an  examination  for  discoverv;  in  an 
ordinary  common  law  action  he  was  of  course  bound  to  sub- 
mit to  examination,  and  he  did  so. 

Having  by  proceeding  at  common  law  obtained  from  the 
defendant  the  discovery  which  he  could  not  have  had  in 
an  action  for  penalties,  he  then  applied  to  amend  his  state- 
ment of  claim  by  turning  his  action  into  one  for  penalties. 
At  the  time  he  made  the  application,  more  than  a  year  had 
expired  since  the  act  complained  of  was  committed,  and  he 
could  not  have  brought  a  new  action  for  the  penalties:  see 
sec.  142  of  the  Act. 

I  think,  under  these  circumstances,  that,  notwithstand- 
ing the  indorsement  upon  his  writ,  the  plaintiff  must  be  taken 
to  have  conclusively  elected  to  pursue  his  common  law 
remedy,  and  that  the  appeal  should  be  dismissed  with  costs. 

rl.  B.  Elliott,  London,  solicitor  for  plaintiff. 

Gibbons  &  Harper,  London,  solicitors  for  defendant. 


Fergusox,  J.  March  4th,  1902. 

WEEKLY  COURT. 

FOX  V.  KLEIN. 

Mortgage — To  Tico  Dilferent   Mortgagees— Action  for  Sale  hy  One 
Claiming  Relief  for  Himself  Only,  Improper. 

Davenport  v.  James,  7  Hare  252  n.y  followed. 

]Motion  for  leave  to  amend  the  pleadings  in  a  mortgage 
action  by  striking  out  the  name  of  one  of  the  mortgagors, 
defendant  James  J.  Mallon,  deceased,  who  joined  in  the 
mortgage  as  administrator  of  John  J.  Shea,  who  died  seized. 
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of  the  property  in  question;  and  for  judgment  for  sale.  The 
defendant  Klein  became  entitled  as  one  of  the  heirs  of  Shea 
to  a  one-half  interest,  and  on  30th  May,  1892,  made  the 
mortgage  in  question  for  $1,500;  the  plaintiff  advancing,  as 
stated  in  it,  $1,000,  and  one  Ferry,  the  other  $600.  Ferry 
assigned  his  interest  to  defendant  Stock. 

W.  A,  Skeans,  for  plaintiff. 

A.  E.  Knox,  for  defendant  Klein. 

W.  J.  Tremeear,  for  defendant  Stock,  objected  that  the 
plaintiff  should  not  have  asked  for  relief  as  to  his  own  claim 
of  $1,000  and  interest  and  costs  only,  but  have  included  the 
claim  of  defendant  Stock;  citing  Davenport  v.  James,  7  Hare 
252  n. 

Feeguson,  J.,  allowed  the  name  of  James  J.  Mallon  to  be 
struck  out,  and  directed  the  judgment  to  conform,  as 
far  as  practicable,  to  the  form  of  decree  given  in  Davenport 
V.  James,  supra. 


March  5th,  1902. 

divisional  court. 

MACNEE  V.  ROSE. 

Infant — Liability  to  Indemnity— Next  Friend— Improvident  Litigation 
—$400  Incurred  to  Enforce  Doubtful  Claim  of  Infant  to  $200 
Worth  of  Goods— Ratification  after  Majority  must  be  in  Writ- 
ing—R.  8,  O.  ch,  146,  sec.  6, 

Appeals  by  defendant  Strawbridge,  and  plaintiff,  from 
judgment  of  Boyd,  C,  dismissing  claim  of  appellant  Straw- 
bridge  against  his  co-defendant,  J.  H.  Rose,  for  contribution 
and  indemnity  for  and  in  respect  of  all  costs,  liabilities,  and 
obligations  incurred  by  the  appellant  in  an  action  of  Rose  v. 
Winters,  in  which  the  appellant  Strawbridge  was  the  next 
friend  of  Rose,  and  co-plaintiff  with  him;  and  refusing  to 
hold  Rose  liable  to  plaintiff  for  the  costs  incurred. 

A.  B.  Aylesworth,  K.C.,  for  defendant  Strawbridge. 

J.  B.  Clarke,  K.C.,  for  plaintiff. 

C.  H.  Widdifield,  Picton,  for  defendant  Rose. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Street, 
J.,  Britton,  J.),  was  delivered  by — 

Street,  J.: — Bv  the  will  Rose's  father  left  his  farm  to 
his  widow  (now  Winters),  during  the  minority  of  his  son. 
the  defendant  Rose,  and  to  Rose  absolutelv  when  he  became  of 
age,  and  also  gave  her  all  the  chattels  on  the  farm,  directing 
her  to  leave  on  it  chattels  to  the  value  of  those  she  received. 

Shortly  before  defendant  Rose  came  of  age,  Mr.  and  Mrs. 
Winters,  who  lived  on  the  farm,  advertised  a  sale  of  chattels. 
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They  had  a  considerable  quantity  of  their  own,  and  adver- 
tised a  sale  of  all.  The  defendant  Strawbridge,  the  co-execu- 
tor with  Mrs.  Winters  under  her  husband's  will,  then  com- 
menced proceedings  against  Mr.  and  Mrs.  Winters,  to  re- 
strain a  sale,  and  the  costs  in  question  were  incurred.  The 
action  was  dismissed  with  costs  as  against  Mr.  Winters,  and 
it  was  held  that  the  infant  had  no  right  to  restrain  the  sale, 
and  Mrs.  Winters  agreed,  without  admitting  liability,  to  pay 
$200  into  Court,  but  eventually,  instead,  left  the  farm  with 
$200  worth  of  chattels,  the  conceded  value  of  those  she  re- 
ceived, upon  it. 

The  rule  is  that  a  next  friend  of  an  infant  is  entitled  to 
indemnity  from  him  if  the  proceedings  taken  are  proper  and 
undertaken  with  due  care  and  prudence.  I  am  riOt  able  to 
say  that  the  Chancellor's  view  that  Strawbridge  was  not 
entitled  to  indemnity  is  incorrect.  Strawbridge  incurred 
costs  of  $400  to  try  and  enforce  a  doubtful  claim  to  goods 
worth  $200.  This  might  not  be  conclusive  if  it  were  shewn 
that  Strawbridge  before  doing  so  had  taken  obvious  steps  to 
avoid  litigation.  From  what  appears  in  evidence  it  seems 
highly  probable  that  if  he  had  gone  to  see  Mrs.  Winters,  who 
lived  in  his  neighbourhood,  the  action  would  have  become  un- 
necessary. To  hold  him  entitled  to  charge  these  costs  against 
the  infant  would  be  to  offer  a  premium  to  rash  and  imprudent 
litigation.  It  is  not  shewn  that  the  $200  worth  of  goods 
could  not  have  been  preserved  without  incurring  any  costs 
at  all.  As  to  the  claim  against  the  infant^  he  is  clearly  pro- 
tected by  R.  S.  0.  ch.  146,  sec.  6,  his  ratification  not  being  in 
writing.     Appeals  dismissed  with  costs. 

P.  Clark  Macnee,  Picton,  plaintiff  in  person. 

C.  H.  Widdifield,  Picton,  solicitor  for  defendant  Rose. 


March  Stu,  1902. 

divisional  court. 

CROWN  CORUNDUM  AND  MICA  CO.  v.  LOGAN. 

Action  —  Order  Dismissing  —  Undertaking  —  Default  in  Giving — 

Effect  of. 

Decision  of  Meredith,   C.J.,  in   Chambers,   ante   107, 
affirmed  on  appeal.     (FaiLCONBRIdge,  C.J.,  Street,  J.) 

W.  E.  Middleton,  for  plaintiffs. 

G.  F.  Macdonnell,  for  defendant. 
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March  3rd,  1902. 
divisional  court. 

HEAL  V.  SPRAMOTOB  CO. 

Contract — Breach — Subsequent  Letter  as  to  Contract — Satisfaction — 

Waiver— Evidence.  " 

Evans  v.  Powis,  1  Ex.  601,  and  Edwards  v.  Hancher,  1 
C.  P.  D.  Ill,  followed. 

Appeal  by  defendants  from  judgment  of  Lount,  J.,  in 
favour  of  plaintiff  for  $329.38  (less  $150  paid  into  Court), 
balance  alleged  to  be  due  for  goods  sold  by  sample  and  de- 
livered. The  defendants  counterclaimed  for  damages  for 
delay  in  delivering  a  portion  of  the  goods — certain  printed 
catalogues —  and  alleged  that  they  were  not  of  the  paper, 
weight,  or  quality  agreed  to  be  furnished,  and  brought  $150 
into  Court  in  full  of  plaintiffs'  claim.  The  trial  Judge  held 
that  the  contract  in  writing  between  the  parties,  dated  25th 
February,  1901,  was  cancelled  by  an  agreement  embodied  in 
a  letter  of  9th  April,  1901,  which  he  held  had  not  in  con- 
templation any  claim  for  damages,  and  was  a  waiver  in  any 
event  of  any  claim,  and  dismissed  the  counterclaim,  rejecting 
any  evidence  outside  the  letter. 

P.  H.  Bartlett,  London,  for  plaintiffs. 

George  F.  Shepley,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Ferguson,  J.,  Meredith, 
J.)  was  delivered  by 

Meredith,  J. — ^The  trial  was  too  abruptly  closed;  the 
case  should  have  been  tried  out  in  the  usual  way. 

It  may  well  be  that,  if  there  was  no  breach  of  the  first 
agreement  before  the  making  of  the  second  one,  the  defend- 
ants can  have  no  claim  now  for  breach-  of  any  term  of  the 
earlier  agreement,  unless  also  a  breach  of  the  later  one. 

But  the  defendants  allege,  and  claim  in  respect  of, 
breaches!  of  the  earlier  agreement  before  the  making  of  the 
later  one ;  and  the  plaintiff  denies  such  breaches,  and  alleges 
that,  if  there  were  any  such,  they  were  caused  by  the  defend- 
ants^ own  default,  and  in  any  case  were  satisfied  by  the  later 
agreement. 

That  agreement,  however,  does  not  purport  to  be  in  satis- 
faction or  release  any  such  claims;  nor  is  it  wholly  incon- 
sistent with  such  claims. 

After  breach  there  must  be  a  release  or  accord  and  satis- 
faction. 
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There  is  no  release;  and  the  question  of  accord  and  satis- 
faction is  one  of  fact,  which  must  be  determined  upon  all 
the  relevant  evidence  which  may  be  adduced  at  the  trial. 
The  latter  agreement  is  evidence,  and  should  have  its  due 
weight,  but  cannot  exclude  all  other  evidence. 

A  substituted  promise  may,  if  there  be  a  good  considera- 
tion, and  if  .so  intended  by  the  parties,  be  a  valid  satisfac- 
tion of  the  breach  of  the  prior  promise.  The  question 
whether  the  parties  so  agreed  is,  in  such  a  case  as  this,  one 
for  the  jury,  or  for  the  trial  Judge,  if  tried  without  the 
intervention  of  a  jury;  see  Evans  v.  Powis,  1  Ex.  601;  and 
Edwards  v.  Hancher,  1  C.  P.  D.  111. 

There  must  be  a  new  trial,  unless  the  parties  agree  to  a 
reference;  and,  as  neither  party  sought  the  ruling  m  ques- 
tion, all  costs  should  be  costs  in  the  action. 

P.  H.  Bartlett,  London,  solicitor  for  plaintiffs. 

Meredith,  Judd,  Dromgole,  &  Elliott,  London,  solicitors 
for  defendants. 


[March  3rd,  1902. 

divisional  court. 

KEESO  V.  THOMPSON. 

Work  and  Labour— Agent — Joint  LiabUitu — Guarantee — Damages  for 
Unskilful  Workr—Set'OH,  not  Counterclaim— Costs— Kul^  1112, 

Appeal  by  de:fendant  Thompson  from  judgment  of 
County  Court  of  Perth  for  $105  and  costs  in  favour  of  plain- 
tiff, and  for  appellant  on  his  counterclaim  for  $71.95  and 
costs,  in  action  in  that  Court  to  recover  $165.40,  balance 
alleged  to  be  due  to  plaintiff  for  sawing,  skidding,  and  piling 
128,208  feet  of  lumber  delivered  by  defendants  at  plaintiff's 
mill  in  the  village  of  Listowel.  The  action  was  dismissed 
as  against  defendant  Marshall  on  the  ground  that,  to  the 
knowledge  of  the  plaintiff,  he  acted  only  as  agent  for  his  co- 
defendant.  The  appellant  brought  into  Court  $90  as  the 
balance  due,  alleging  that  the  number  of  feet  of  lumber  was 
only  103,669,  according  to  log  measure  as  agreed,  and 
claimed  $100  damages  for  the  negligent,  imskilful,  and 
wasteful  way  in  which  the  lumber  had  been  aawed  and  piled. 

The  plaintiff  cross-appealed  on  the  ground  that  the 
amount,  $71.95,  awarded  as  damages  to  defendant  Thompson 
was,  upon  the  evidence,  excessive,  and  that  it  also  shewed 
that  defendant  Marshall  was  jointly  liable  as  a  principal. 

H.  L.  Drayton,  for  defendant  Thompson. 

J.  Idington,  K.C.,  for  plaintiff. 
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The  judgment  of  the  Court  (Ferguson,  J.,  Meredith, 
J.)  was  delivered  by 

Meredith,  J. — The  action  was  rightly  dismissed  as 
against  the  defendant  Marshall ;  though  he  had  been  willing 
to  become  jointly  liable  with  defendant  Thompson,  that 
could  not  be  accomplished  without  the  letter's  consent,  and 
there  is  no  evidence  of  such  consent.  Jf  the  plaintiff  sue 
upon  the  transaction  with  Thompson,  Marshall  was  neither 
directly  nor  indirectly  a  party  to  it:  if  upon  the  transaction 
with  Marshall,  he  must  recover  against  him  only  in  the 
absence  of  evidence  of  his  authority  to  bind  Thompson;  and 
if  plaintiiff  sue  Marshall  as  a  guarantor  of  Thompson's  debt, 
the  action  fails  because  the  guarantee  is  not  in  writing. 
Holding  judgment  against  Thompson,  there  was  no  other 
course  but  to  dismiss  the  action,  as  was  done,  as  against 
Marshall.  Nor  can  the  finding  as  to  the  balance  due  to  the 
plaintiff  upon  his  contract  with  the  defendant  Thompson 
be  rightly  disturbed;  it  is  well  supported  in  the  great  mass 
of  contradictory  evidence  adduced  at  the  trial.  ...  It 
is  enough  to  say  that  the  conclusion  as  to  the  amounts  has 
not  been  displaced  upon,  but  is  well  supported  by,  the  whole 
evidence  in  the  case.  Judgment,  however,  in  such  a  case  as 
this,  ought  not  to  have  been  given  as  if  upon  cross-actions, 
but  the  amount  allowed  in  respect  of  defective  work  should 
have  been  deducted  from  the  amount  which  would  have 
been  payable  for  the  work  if  properly  done,  and  in  accord- 
ance with  the  contract,  and  judgment  entered  for  the  balance 
only.  There  is  nothing  to  shew  that  any  other  than  the 
usual  judgment  in  such  a  case  should  be  entered:  see  Cope 
V.  Hicks,  2.  Cr.  &  M.  214;  Lowe  v.  Holme,  10  Q.  B.  D.  286; 
Moore  v.  Gooderham,  10  0.  R.  451;  Girardot  v.  Welton,  19 
P.  R.  162  and  201;  Ryan  v.  Fraser,  16  L.  R.  Ir.  283.  The 
defence  of  tender  and  payment  into  Court  was  not  supported 
by  the  evidence. 

Appeal  allowed  with  costs.  Judgment  to  be  entered  in 
the  Court  below  for  plaintiff  for  $33.70  damages  with  costs 
as  provided  in  Rule  1132. 

Cross-appeal  dismissed  with  costs,  if  there  be  any  costs 
of  it  not  taxable  as  costs  of  the  appeal.  The  money  in  Court 
should  be  paid  out  to  the  defendant  Thompson. 

Blewett  &  Bray,  Listowel,  solicitors  for  plaintiff. 

J.  J.  Stevens,  Teeswater,  solicitor  for  defendant  Thomp- 
son. 

Morphy  &  Carthew,  Listowel,  solicitors  for  defendant 
Marshall. 
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Ferguson,  J.  March  5th,  1902. 

WEEKLY  COURT. 

RE  ASSELSTINE. 

Statutes— Settled  Estates  Act— Who  may  not  Petition— Fartition  Act 

— Who  may  not  Partition. 

Petition  by  executor  and  devisees  of  Sarah  Asselstine, 
deceased,  for  order  for  sale  under  Settled  Estates  Act  of 
certain  land,  or  for  leave  to  petition  for  partition  of  it 
or  part  of  it.  Michael  Asselstine  devised  the  land  in  ques- 
tion in  1870  to  his  two  daughters  Elizabeth  and  Sarah  as 
tenants  in  common.  Sarah  died  in  1885,  and  by  her  will 
devised  her  half  interest  to  her  sister  for  life,  with  remainder 
to  certain  nephews  and  nieces,  the  petitioners.  Her  will  con 
f erred  upon  the  petitioner,  the  executor,  a  power  to  sell  her 
half  interest  with  the  consent  of  the  devisee,  the  life  tenant, 
Elizabeth  Asselstine. 

J.  H.  Moss,  for  petitioners. 

E.  D.  Armour,  K.C.,  and  G.  F.  Ruttan,  Napanee,  for 
Elizabeth  Asselstine.  Without  the  consent  of  the  tenant  for 
life,  there  is  no  jurisdiction  under  sec.  22  of  the  Settled 
Estates  Act:  Ee  Taylor,  1  Ch.  D.  at  p.  431,  3  Ch.  D.  145, 
construing  sec.  16,  the  corresponding  section  in  the  Englisn 
Act;  see  also  Ex  p.  Puxley,  2  Ir.  Eq.  237;  Re  Atkinson,  30 
Ch.  D.  at  p.  612,  per  Pearson,  J.;  Re  Merry,  15  W.  R.  307; 
Re  Hurd,  2  H.  &  M.  at  pp.  201,  202,  per  Wood,  V.-C;  Mid- 
dleton's  Settled  Estates  Act,  pp.  30,  31;  Re  Dennis,  14  0.  R. 
267;  and  as  to  partition,  Murcar  v.  Boulton,  5  0.  R.  164,  and 
Fisken  v.  Ife,  28  0.  R.  595. 

Moss,  in  reply,  referred  to  the  Partition  Act,  sec.  5: 
Lawlor  v.  Lawlor,  9  P.  R.  455;  Martin  v.  ELnowUys,  8  T.  R. 
145. 

Ferguson,  J.,  gave  oral  judgment  at  the  opening  of  the 
Court  the  day  following  the  argument,  holding  that  under 
neither  Act  could  an  order  be  made. 

Motion  dismissed  with  costs. 

J.  Bawden,  Kingston,  solicitor  for  petitioners. 

Morden  &  Ruttan,  Napanee,  solicitors  for  Elizabeth 
Asselstine. 


Street,  J.  March  7th,  1902. 

CHAMBERS. 

CLERGUE  V.  McKAY. 

Discovery— Production  —  Privilege  —  Letters  between  SolU^tor  and 
Client-Nature  of,  must  &e  Set  Forth  in  AflMavit 

Gardner  v.  Irvin,  4  Ex.  D.  49,  O'Shea  v.  Wood,  nL89i] 
P.  286.  and  Ainsworth  v.  Wilding,  [1900]  2  Ch.  315,  fol- 
lowed. 
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Hoffman  v.  Crerar,  17  P.  R.  405,  referred  to. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
dismissing  plaintiff^s  application  for  a  better  affidavit  on  pro- 
duction from  defendant  Preston,  who  objected  to  product* 
certain  letters  between  himself  and  H.  &  M.,  solicitors,  "  on 
the  ground  that  they  were  all  communications  which  passe  3 
between  myself  and  my  solicitors,  H.  &  M.,  with  reference  to 
matters  which  are  now  in  question  in  this  action,  and  that  the 
same  are  confidential  communications  between  myself  and  my 
solicitors,  and  as  such  are  privileged  from  production.  That 
when  the  said  communications  passed  between  myself  and 
the  said  H.  &  M.,  the  said  H.  &  M.  bore  to  me  the  relation- 
ship of  solicitors,  and  my  said  communications  were  written 
to  them-  in  their  capacity  of  solicitors  for  me,  and  their  com- 
munications to  me  were  written  by  them  in  their  capacity 
of  solicitors  for  me,  in  reference  to  the  matters  which  are 
now  in  question  in  this  action."  The  evidence  shewed  that 
the  solicitors  acted  as  agents  for  the  defendant  Preston, 
who  was  the  owner  of  the  land  in  question,  in  offering  to 
sell  it  to  an  agent  for  the  plaintiff  on  the  13th  December, 
1899.  At  that  time  the  legal  estate  was  in  the  other  de- 
fendant (the  wife  of  one  of  the  solicitors.)  On  the  12*th 
January,  1900,  she  conveyed  the  legal  estate  to  her  co-de- 
fendant, Preston,  and  on  that  day  the  first  of  the  letters 
was  written  by  the  solicitors  to  Preston.  The  next  letter 
was  from  Preston  to  them  on  the  20th  January,  1900.  Then 
there  was  a  letter  from  the  solicitors  to  Preston  on  the  6th 
February,  1900,  and  one  from  hira  to  them  on  the  10th  Feb- 
ruary, 1900.  There  was  then  a  gap  in  the  correspondence 
until  the  23rd  May,  1900.  The  present  action  (for  specific 
performance)  was  begun  on  the  29th  May,  1900. 

A.  B.  Aylesworth,  K.C.,  and  E.  IT.  McPherson,  for 
plaintiff. 

W.  M.  Douglas,  K.C.,  for  defendant  Preston. 

Street,  J. — The  affidavit  on  production  must  not  only 
state  that  the  correspondence  is  confidential  and  of  a  pro- 
fessional character,  but  the  nature  of  it  must  be  set  forth 
without  any  ambiguity  whatever,  in  order  that  there  may  be 
no  doubt  as  to  its  being  privileged.  The  solicitors  were 
acting  as  agents  for  the  sale  of  the  defendant  Preston's 
land  very  shortly  before  the  first  letter  was  written;  and  it 
seems  To  be  the  beginning  of  the  correspondence  in  question. 
It  is  not  unreasonable  to  require  that  the  client  should  give 
some  more  definite  description  of  the  correspondence  than 
that  it  is  written  "  in  reference  to  the  matters  which  are 
now  in  question  in  this  action/^  for  that  description  does 
not  necessarily  imply  that  the  client  was  by  his  letters  con- 
sulting the  solicitors  in  their  character  of  solicitors  and  re- 
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ceiving  legal  advice  from  them  by  the  letters  written  by 
them  to  him :  Gardner  v.  Irvin,  4  Ex.  D.  49 ;  O'Shea  v.  Wood^ 
[1891]  P.  286;  and  Ainsworth  v.  Wilding,  [1900]  2  Ch. 
315.  This  decision  goes  beyond  Hoffman  v.  Cremr,  17  P.  K. 
405,  but  that  case  did  not  go  as  far  as  the  authorities  require. 
Appeal  allowed.  Defendant  Preston  to  file  a  better  affidavit. 
Costs  in  the  cause. 

Simpson  &  Rowland,  Sault  Ste.  Marie,  solicitors  for 
plaintiff. 

Hearst  &  McKay,  Sault  Ste.  Marie,  solicitors  for  de- 
fendant. 


Street,  J.  March  8tii,  1902. 

CHAMBERS, 

MORRISON  V.  GRAND  TRUNK  R.  W.  CO 

Discovery— 'Examination  of  Officer  of  Corporation—Hailway  Company 

— Engine-driver— Rules  439,  461. 

An  engine-driver  is  not  an  officer  of  a  railway  company 
examinable  for  discovery  under  Rule  439,  especially  having 
regard  to  the  provision  of  Rule  461  (2)  that  his  examination 
would  be  evidence  against  the  company. 

Appeal  by  defendants  from  order  of  Master  in  Chembers 
for  examination  by  plaintiff  of  one  Spratt,  an  engine-driver 
of  defendants,  for  discovery,  as  an  officer  of  the  defenaants. 
The  action  was  brought  by  the  widow  of  a  conductor  who 
was  killed  while  in  charge  of  a  passenger  train  of  defendants, 
to  recover  damages  for  his  death.  Spratt  was  the  driver  in 
charge  of  the  engine  of  the  train  in  question.  One  Costello, 
the  defendants'  roadmaster  at  the  place  of  the  accident,  was 
present  and  took  charge  of  the  train,  in  place  of  deceased, 
when  it  proceeded. 

D.  L.  McCarthy,  for  defendants. 

J.  6.  O'Donoghue,  for  plaintiff. 

Street,  J. — It  is  important  to  bear  in  mind  the  pro- 
visions of  Rule  461  (2).  .  .  .  Under  this  Rule  the  ex- 
amination of  every  one  who  is  examined  as  an  officer  of  the 
corporation  is  treated  as  evidence  against  the  corporation  in 
the  same  manner  and  to  the  same  extent  as  the  examina- 
tion of  a  party  js  treated  as  evidence  against  himself.  The 
result  is,  that  a  plaintiff  in  an  action  against  a  corporation 
has  the  advantage  in  many  cases  of  giving  important  evidence 
against  the  defendants  by  means  of  the  depositions,  taJcen 
out  of  Court,  of  so  called  officers  of  the  corporation,  who 
may  be  unfriendly  to  it,  and  who  are  not  seen  by  the  jury 
unless  called  by  the  corporation  as  its  own  witnesses.  We 
should  not  extend  the  meaning  of  Rule  439  to  any.  class 
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of  employees  without  being  satisfied  that  they  properly  come 
within  it. 

In  Leitch  v.  Grand  Trunk  R.  W.  Co.,  12  P.  R.  541,  671, 
13  P.  R.  369,  the  grounds  upon  which  it  was  considered  by 
the  Divisional  Court  and  by  Osier  and  Maclennan,  JJ.A., 
in  the  Court  of  Appeal,  that  the  conductor  was  examinable, 
were  that  he  was  intrusted  by  the  company  with  the  charge 
of  their  train  in  its  transit,  and  that  he  was,  therefore,  for 
that  particular  occasion  and  purpose,  to  be  treated  as  an 
officer. 

These  reasons  do  not  appear  to  be  applicable  to  the  posi- 
tion of  the  driver  of  the  engine  attached  to  the  train,  for 
he,  as  well  as  the  brakesmen,  is  not  in  charge  of  the  engine 
or  the  cars  during  their  journey,  but  is  under  the  control 
of  the  conductor. 

[The  learned  Judge  then  referred  to  Knight  v.  Grand 
Trunk  R.  W.  Co.,  13  P.  R.  386;  Dawson  v.  London  Street 
R.  W.  Co.,  18  P.  R.  223;  and  Casselman  v.  Ottawa,  etc.,  R. 
W.  Co.,  18  P.  R.  261.] 

None  of  these  cases  seems  to  me  to  extend  the  principle 
upon  which  a  conductor  was  admitted  by  the  Courts  to  be 
treated  as  an  officer  of  the  company.  The  principle  would 
undoubtedly  be  extended  at  once  to  employees  of  an  inferior 
grade,  and  the  difficulty  of  drawing  a  line  anywhere  would 
be  greatly  increased,  if  we  were  to  hold  an  engine-driver 
examinable  under  the  Rule. 

Appeal  allowed. 

Lee  &  O^Donoghue,  Toronto,  solicitors  for  plaintiff. 

Bell  &  Biggar,  Belleville,  solicitors  for  defendants. 


MacMahon,  J.  March  7th,  1902. 

TRIAL. 

BTTRRELL  v.  LOTT. 
Basement — Right  of  Wau^Repairs — Dominant  and  /Servient  Tene- 
ments— Water-^Right  to  Flow  of— Injunction, 

Action  (1)  for  a  declaration  that  the  defendant  was  not 
entitled  to  a  right  of  way  over  the  plaintiff's  premises,  or  to 
maintaJtn  on  the  plaintiffs  premises  a  certain  pier,  and  for 
an  injunction  restraining  the  defendant  from  trespassing; 
(2)  for  a  declaration  that  the  plaintiff  was  entitled,  in  con- 
nection with  his  foundry  business,  to  take  and  discharge 
into  the  tail  race  under  the  defendant's  mill  one-third  of 
the  water  of  the  river  Moira;  (3)  for  an  injunction  restrain- 
ing the  defendant  from  obstructing  the  tail  race  or  imped- 
ing the  free  discharge  of  waste  water  from  the  plaintiff's 
water  wheel :  (4)  for  a  mandatory  order  upon  the  defendant 
to  remove  all  obstructions  from  the  tail  race. 
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The  action  was  tried  without  a  jury  at  Belleville  on  the 
19th,  20th,  and  2l8t  November,  and  at  Toronto  on  the  24:th 
December,  1901. 

A.  B.  Aylesworth,  K.C.,  and  W.  N.  Ferguson,  for  plain- 
tiff. 

E.  D.  Armour,  K.C.,  and  E.  6.  Porter,  for  defendant. 

ilAcMAHON,  J.-^he  properties  now  owned  by  the  plain- 
tiff and  defendant  respectively  were  on  the  5th  January, 
1867,  conveyed  in  one  parcel  to  the  late  Ellis  Burrell  and 
William  Bleecker.     ...     In  July,  1870,  Bleecker  conveyed 
to  Burrell  his  interest  as  a  tenant  in  common.     In  the  con- 
veyance Bleecker  covenanted  to  keep  in  repair  the  north 
part  of  the  mill  dam  across  the  Moira,  and  Burrell  to  keep 
the  south  part  in  repair.     Burrell  died  in  1882,  and  by 
his  will  devised  to  his  son,  the  plaintiff,  a  portion  of  the 
property,  called  "the  foundry  property,'^  and  descr'bed  as 
lying  ta  the  east  of  the  lane  leading  from  Mill  street  in  the 
direction  of  the  mill  dam,  and  situate  on  the  north  side  of 
Mill  street,  extending  to  the  centre  of  the  river,  with  the 
right  to  use  the  lane  in  common  with  the  owners  of  the 
property  to  the  west  thereof;  also  the  right  to  use  the  waters 
of  the  river  to  the  extent  of  one-third  thereof,  flowing  to 
the  south  of  the  river,  and  to  discharge  the  waste  water 
into  the  river  at  the  most  convenient  place  therefor,  and  sub- 
ject to  the  charge  of  keeping  the  south  half  of  the  mill  dam 
in  repair  to  the  extent  of  one-third  of  the  expense  thereof, 
etc.     The  testator  also  directed  that,  if  his  son-in-law  Cam- 
pion desired  to  purchase  the  property  to  the  west  of  that 
devised  to  plaintiff,  it  was  to  be  conveyed  to  him  by  the 
executors  at  the  price  of  $20,000.     The  executors,  on  tne 
11th  April,  1882,  conveyed  the  same  to  Campion.     The  de- 
scription in  this   conveyance   covered  the   whole   lot,   but 
there  was  excepted  thereou^  the  land  devised  to  .plaintiff. 
The  conveyance  was  subject  to  the  covenants  in  the  deed 
from  Bleecker  to  Burrell.     In  1876  defendant  Lott  became 
the  tenant  from  Ellis  Burrell  of  the  foundry  building  and 
water  power,  and  continued  as  such  till  the  latter's  death 
in  1882;  after  which  (the  plaintiff  then  being  12  years  old), 
his  guardian  leased  the  foundry  proper  to  Lott,  who  re- 
mained tenant  thereof  till  1893,  when  he  surrendered  pos- 
session to  plaintiff.     BurrelPs  executors,  under  the  power 
of  sale  in  a  mortgage  made  by  Campion  of  the  property  con- 
veyed to  him;,  sold  and  conveyed  to  W.  H.  Potter  and  the 
defendant  Lott  in  1885,  and  Potter  conveyed  his  interest  to 
Lott  in  1888. 
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Dealing  first  with  what  is  called  the  "north  pier/'  .  .  . 
James  F.  Serrex,  who  was  in  Ellis  Burrell^s  employment  prior 
to  1867,  said  that  in  the  spring  of  that  year  the  dam  across 
the  river,  and  a  pier  above  the  south  end  of  the  dam,  were 
swept  away  by  freshets.  He  said  that,  prior  to  the  destruc- 
tion of  the  dam,  some  cribbing  was  placed  out  from  the 
bank  of  the  river,  as  a  retaining  wall,  to  prevent  the  earth 
from  being  carried  away  from  the  bank  into  the  river,  dur- 
ing high  water.  This  crib-work,  built  out  14  or  16  feet  into 
the  river,  was  known  as  "  the  fire-stand,^'  or  north  pier. 
.  .  .  Mr.  Baker  stated  that  the  fire-stand  had  been  altered 
a  great  many  times  by  pieces  being  carried  oflf  from  the  end 
by  the  spring  freshets,  and  if  injured  by  the  freshets  of 
1878  and  repaired  in  that  year,  no  appreciable  extension  was 
made  to  it.  ...  I  am,  however,  satisfied,  and  I  so  find, 
that  it  was  not  until  1887,  after  the  fire-stand  was  injured 
by  the  freshet,  and  upon  its  being  rebuilt,  that  it  was  ex- 
tended to  its  present  length  into  the  river.  ...  In  1885 
the  defendant  became  the  owner  in  fee  of  the  premises  he 
now  occupies,  and  in  1887  he  was  tenant  of  that  portion 
owned  by  the  plaintiff,  so  that,  when  the  fire-stand  was 
extended  to  its  present  position  in  the  latter  year,  the  de- 
fendant was  in  occupation  of  the  whole  property.  .  .  • 
Even  had  I  found  that  the  extension  to  the  north  pier  was 
made^in  1878,  and  therefore  existed  in  practically  its  pres- 
ent condition  when  the  defendant  became  the  purchaser  of 
his  present  premises,  he  could  not  claim  a  right  of  way  over 
the  phintiff's  land  to  make  repairs  to  the  dam  and  pier, 
unless  it  was  a  right  of  way  occupied  and  enjoyed  at  that 
time  as  appurtenant  to  the  premises.  The  12-foot  lane  was 
designed  as  the  way  by  which  repairs  could  be  made  to  the 
dam.  The  dam  is  west  of  the  line  of  the  plaintiff's  foundry, 
which  forms  the  eastern  boundary  of  the  lane,  and  the  plain- 
tiff, imder  the  devise  to  him,  is  charged  with  one-third  of 
the  cost  of  keeping  the  dam  in  repair,  with  right  of  entry 
to  repair.  ...  As  the  pier  did  not  exist  in  its  present 
condition  when  the  defendant  purchased  in  1885,  nor  did 
the  pier  then  existing  produce  the  beneficent  effects  which 
it  is  claimed  are  produced  by  the  existing  pier,  the  defendant 
cannot  claim  a  right  to  repair  it  so  as  to  keep  it  extended 
to  its  present  position  in  the  river.  .  .  .  The  channel 
through  which  the  water  flows  which  propels  the  wheels 
under  the  plaintiff's  foundry  and  the  defendant's  factory  is 
an  artificial  one,  and  where  that  is  the  case  "any  right  to 
the  flow  of  the  water  rests  on  some  grant  or  arrangement, 
either  proved  or  presumed,  from  or  with  the  owners  of  the 
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lands  from  which  the  water  is  artificially  brought,  or  on 
some  other  legal  origin:"  Rameshur  v.  Koonj,  4  App.  Cas. 
121. 

The  first  devise  under  the  will  of  Ellis  Burrell  is  of  the 
foundry  property  to  the  east  of  the  lane  with  "  the  right  to 
use  the  waters  of  the  said  river  to  the  extent  of  one-third 
thereof  flowing  to  the  south  of  the  said  river  and  to  discharge 
the  water  into  the  said  river  at  the  most  convenient  place 
therefor.'^  The  most  convenient  place  is  that  provided  by 
the  channel  created  therefor  by  the  devisor,  Ellis  Burrell. 
And  the  down  stream  tenement  was,  as  to  the  right  to  the 
flow  of  one-third  of  the  water  of  the  river,  the  servient  tene- 
ment, and  when  the  defendant  became  the  purchaser  thereof 
he  was  the  servient  owner,  and  as  such  must  suffer  the  water 
to  flow  uninterruptedly  over  the  servient  tenement:  God- 
dard  on  Easements,  p.  21.     .     .     . 

There  is  a  very  large  diminution  of  the  power  to  which 
the  plaintiff  is  entitled,  caused  by  the  platform  and  wheel 
of  the  defendant  obstructing  the  flow  of  the  water  through 
the  flume  and  backing  it  up  on  the  plaintiff's  wheel. 

Judgment  for  the  plaintiff  as  prayed. 

Millar,  Ferguson,  &  Hughes,  Toronto,  solicitors  for 
plaintiff. 

E.  G.  Porter,  Belleville,  solicitor  for  defendant. 
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[March  3rd,  1902. 
divisional  court. 
PRITTIE  V.  LAUGHTON. 

iSpeciflt'  Performance— Alteration  of  Writteti  Offer— -Onm  of  Proof — 
Alternative  Remedy  in  lyamagcB — Effect  of  not  Pleading— Vivi- 
Hon  Court—Solicitors  Duty  and  Risk  in  Choosing  Forum. 

Croockewit  v.  Fletcher,  1  H.  &  N.  893,  per  Martin,  B., 
approved. 

Adderley  v.  Dixon,  1  S.  &  S.  at  p.  610,  and  Scanlan  v. 
McDonough,  10  C.  P.  104,  referred  to. 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  C.J., 
dismissing  action  to  compel  specific  performance  of  an  agree- 
ment to  sell  certain  land.  The  agreement  or  option  gave 
plaintiffs  a  certain  number  of  days  within  which  to  purchase. 
The  trial  Judge  held  that  the  plaintiffs  had  failed  to  make 
out  a  contract;  that  the  document  originally  contained  the 
word  "  thirty  '^  where  the  word  "  ninty ''  in  the  document, 
as  produced,  was  written,  as  the  number  of  days  within 
which  the  purchase  was  to  be  compkted;  that,  in  view  of 
that,  and  looking  at  the  extraordinary  character  of  the 
instrument^ — all  scratched — it  could  not  be  found,  in  the 
conflict  of  evidence,  that  the  option  w^as  originally  for  ninety 
days;  that  defendant  Peter  Laughton  did  not  know  that  the 
acceptance  was  written  as  declared  by  plaintiffs,  and  that, 
if  it  was  so  written,  Laughton  did  not  know  it  was  there; 
and  that,  there  having  been  a  material  alteration  of  the 
option,  the  plaintiffs  could  not  succeed. 

G-.  F.  Shepley,  K.C.,  for  plaintiffs. 

C.  C.  Going,  Toronto  Junction,  for  defendant. 

The  judgment  of  the  Court  (Ferguson,  J.,  Meredith, 
J.)  was  delivered  by 

Meredith,  J. — ^If  the  right  determination  of  this  case 
depended    entirely     upon   the    single    question,    was    the 
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writing  in  question  altered  as  the  defendants  allege? 
the  judgment  should,  I  think,  be  reversed,  because  there 
is  no  finding  that  it  was  so  altered,  and  the  onus  of 
proof  of  such  is  ordinarily  upon  the  party  asserting  it.  In 
a  writing  of  this  character  an  apparent  alteration  is  ordin- 
arily presumed  to  have  been  made  before  it  was  signed. 

But  the  case  is  not  one  of  that  single  and  plain  character. 
The  action  is  for  specific  performance  only,  and  no  attem^pt 
to  obtain  in  the  altemativ-e  damages  for  breach  of  contract 
hafi  been  made,  nor  any  evidence  given  sufficient  to  support 
such  a  claim. 

And  the  case  is  so  full  of  uncertainties  that  I  cannot 
doubt  specific  performance  was  rightly  refused,  and  if  so 
there  was  no  other  course  open  than  to  dismiss  the  action. 

,The  writing  is  of  a  slovenly  character,  in  pencu  only, 
illegible  and  misspelt,  and  no  copy  of  it  was  made.  A  very 
fit  subject  for  alteration  without  detection,  and,  making  it 
still  more  unsatisfactory,  it  has  been  crossed  and  scored  over 
and  many  words  added,  in  pencil,  so  as  to  make  it  quite  un- 
intelligible, in  some  respects,  without  parol  evidence.  These 
are  not  matters  entirely  irrelevant  to  the  issues  in  this  action 
for  specific  performance  of  the  agreement — relief  not  given 
ex  debito  justiiiae,  but  resting  in  the  judicial  discretion  of  the 
Court — nor  necessarily  in  an  action  for  damages.  See  Moine 
V.  Hendron,  30  Miss.  110;  Addison  on  Contracts,  9th  ed., 
p.  175;  and  Am.  and  Eng.  Encyc.  of  Law,  2nd  ed.,  pp.  272-9. 

See  observations  of  Martin,  B.,  in  Croockewit  v.  Fletcher, 
1  H.  &  N.  at  p.  912,  which  cannot  be  repeated  too  often, 
as  to  any  tampering  with  or  alteration  in  written  documents, 
referring  to  Davidson  v.  Cooper,  13  M.  &  W.  778.  .  .  . 
The  plaintiffs  assume  quite  too  much  in  taking  it  for  granted 
that  the  alteration  has  left  the  writing  plain  and  legible — 
that  the  changed  word  is  not  plainly  "  ninty,"  intended  for 
ninety.  That  is  not  so,  and  consequently,  the  onus  was 
upon  them  of  proving  the  writing  to  be  that  which  they 
allege  it  to  be;  quite  a  different  case  from  one  in  which  the 
alteration  is  plain  on  the  face  of  the  document,  and  there  is 
nothing  to  prevent  the  presumption  against  its  having  been 
wrongfully  made  arising.  The  plaintiffs  have  not  satisfied 
this  onus  of  proof.  The  trial  Judge  has  not  found  even  that 
the  word  is  "  ninty,"  and  if  the  onus  rested  upon  the  plain- 
tiffs of  proving  that  when  the  writing  was  signed  the  word 
was  "  ninety,^'  the  action  was  rightly  dismissed. 

There  are  also  all  the  other  circumstances  of  the  case  to 
be  taken  into  consideration  .  .  .  and  the  fact  that  upon 
the  evidence  it  must  be  found  that  one  lot  at  least  had  been 
sold  by  the  vendor  before  the  date  of  the  writing,  and  there 
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was  therefore  uncertainty  as  to  price,  preventing  specific 
performance. 

But^  in  addition  to  these  circumstances,  the  case  is  one  in 
which  the  plaintiflE  might  well  be  left  to  his  common  law 
remedy  for  breach  of  contract.  The  lots,  apparently  about 
20  in  number,  were  to  be  sold  for  $100  altogether,  an  average 
of  $5  each.  They  were  bought  to  sell  again  for  the  pur- 
pose of  speculation  only.  They  were  tax  title  lots  in  To- 
ronto Junction.  No  one  can  doubt  the  feasibility  of  going 
into  the  market,  and  being  able  to  buy  abundantly  of  such 
lots.  ...  It  is  not  a  case  in  which  damages  will  not 
"  afford  a  complete  remedy :"  Adderley  v.  Dixon,  1  S.  &  S. 
608.     Here  damages  will  completely  compensate. 

The  plaintiffs'  claim  should,  in  my  judgment,  have  been 
made  in  the  Division  Court  for  damages,  and  the  question  of 
the  alteration  have  been  there  tried  by  a  jury.  No*  question 
of  title  to  land  is  raised,  and  the  Division  Court  has  juris- 
diction to  award  such  damages  up  to  $60,  three-fifths  of  the 
whole  price  of  the  lots  together.  As  to  a  solicitor's  duty 
and  risk  in  bringing  an  action  in  a  superior  Court  which 
might  have  been  brought  in  an  inferior  Court,  see  Scanlan 
v.  McDonough,  10  C.  P.  104. 

Appeal  dismissed  with  costs. 

W.  Cook,  Toronto,  solicitor  for  plaintiffs. 

C.  C.  Going,  Toronto  Junction,  solicitor  for  defendant. 

March  12th,  1902. 
divisional  court. 
HUME  V.  HUME. 

Pleading— Co  un  tei'cla  im—A  n  n  uitu— Executor, 

Appeal  by  defendant  from  order  of  Street,  J.,  ante  p. 
156. 

The  same  counsel  appeared. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  LouNT,  J.)  was  delivered  by 

Meredith,  C.J.— Mr.  Bicknell  has  argued  this  very  fully, 
and,  I  am  sure,  has  said  everything  that  possibly  could  be 
said  in  support  of  the  appeal,  but  we  think  it  is  not  neces- 
sary to  take  time  to  consider  his  argument. 

What,  practically,  the  defendant  is  seeking  to  do  is  to 
obtain  a  judgment  for  the  administration  of  an  estate,  of 
which  the  plaintiff  and  two  others  are  executors,  and  in 
which  she  and  several  others  are  interested,  as  next  of  kin, 
on  a  counterclaim  in  an  action  in  which  one  of  the  execu- 
tors, suing  in  her  own  right,  is  plaintiff. 
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In  my  opinion,  the  legislature  did  not  contemplate  that 
such  a  claim  should  be  the  subject  of  a  counterclaim. 

It  is  true  that  the  language  of  the  Rule  giving  the  right 
to  counterclaim  is  very  wide,  but  I  think  it  is  not  wide 
enough  to  cover  a  case  of  this  kind. 

Here  this  defendant  has  no  debt  or  claim  for  which  she 
could  sue  the  plaintiff.  She  has  a  right  as  one  of  the  next 
of  kin  to  bring  an  action  calling  upon  the  plaintiff  to 
account  as  a  trustee  or  executrix  for  the  moneys  of  the 
estate  which  have  come  to  her  hands.  That  action,  not- 
withstanding Mr.  Bicknell's  argument,  I  still  think  is  a  class 
action,  an  action  brought  on  behalf  and  for  the  benefit  of 
all  the  next  of  kin  of  the  estate  for  the  purpose  of  having 
the  accounts  taken  and  the  amount  in  the  hands  of  the 
defendant  distributed. 

The  only  judgment  which  could  result  from  the  counter- 
claim, if  it  went  to  trial,  would  be  a  judgment  for  admin- 
istration of  the  estate.  It  would  be  necessary  to  have  the 
other  executors  before  the  Court;  it  would  be  necessary  to 
have  the  other  next  of  kin  before  the  Court;  and  the  result 
would  be  not  a  judgment  that  this  defendant  should  recover 
from  the  plaintiff  anything, — assuming  a  sum  of  money  to 
be  in  the  hands  of  the  defendant, — but  an  order  that  the 
plaintiff  pay  into  Court  the  amount  in  her  hands,  and  the 
Master,  or  the  person  to  w^hom  the  reference  was  directed, 
would  determine  the  proportions  in  which  that  money  would 
be  distributed  among  the  next  of  kin. 

It  put  in  Daniell  that  a  next  of  kin  cannot  sue  unless  lor 
an  aliquot  portion  of  an  ascertained  sum  in  the  hands  of  an 
executor,  i  here  is  no  pretence  here  that  there  is  any  aliquot 
part  of  an  ascertained  sum  in  the  hands  of  the  defendants 
by  counterclaim.  What  is  claimed  is  that  she  has  received 
the  rents  of  the  farm,  and  that  she  has  not  accounted  for 
them,  and  that  the  plaintiff  by  counterclaim  is  entitled  to 
a  distributive  share  of  the  monevs  in  her  hands. 

I  thin'k  it  would  be  most  inconvenient  that  an  action  of 
this  kind,  in  which  the  other  executors  are  concerned,  and 
in  which  the  other  next  of  kin  are  concerned,  should 
be  tacked  on  to  an  action  to  recover  a  legacy  to  which  the 
plaintiff  is  entitled  under  the  will ;  and  to  treat  the  provisions 
of  the  Rule  as  to  counterclaim  as  extending  so  far  as  to 
include  such  a  counterclaim  would  be  to  create  a  condition 
that  would  be  most  unsatisfactory,  bringing  into  the  suit 
and  tying  np  along  with  it  an  action  for  the  administration 
of  the  estate. 
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I  think  the  order  appealed  from  was  right,  and  that  the 
appeal  should  be  dismissed  with  costs  to  the  respondent  in 
any  event. 

Brixton,  J.  March  13th,  1902. 

TRIAL. 

BIBBY  V.  DAVIS. 

Public  Health— Board  of — Contagious  Disease— Engaging  Physician 
to  Attend— Liahility  to  Pay— Medical  Health  Olficer  not  Per- 
sonally Liable— Mandamusr—R,  S.  0.  isyj  ch.  24ii,  sees,  inf,  4«,  6*6. 

Action  against  defendant  Dainard  as  medical  health  offi- 
cer and  the  other  defendants  as  the  local  board  of  health 
of  the  township  of  Euphrasia,  tried  at  Owen  Sound  with 
a  jury. 

S.  6.  McKay,  Owen  Sound,  for  plaintiflf. 

I.  B.  Lucas,  Owen  Sound,  and  W.  H.  Wright,  Owen 
Sound,  for  defendants. 

Britton,  J. — The  plaintiff,  a  physician,  seeks  to  recover 
$560  for  attendance  on  a  smallpox  patient  for  56  days  at 
$10  a  day,  value  of  clothing,  articles,  etc.,  destroyed  by  order 
of  the  board.  Upon  the  answers  of  the  jury  and  the  whole 
case,  I  find  that  there  is  no  personal  liability  on  the  part 
of  the  defendant  Dainard.  He  is  not  a  member  of  the 
board:  see  sees.  33,  48,  and  66,  R.  S.  0.  1897  ch.  248. 
Plaintiff  is  entitled  to  recover  for  25  days  at  $7  a  day  and 
$6.90  for  clothing  destroyed.  The  jury  found  25  days  a 
reasonable  time,  and,  as  the  bargain  made  with  defendant 
Fawcett  was  for  $7  a  day  as  long  as  the  board  required  his 
services,  it  should  pay  not  only  for  the  12  days  plaintiff  was 
actually  in  charge  of  Smith,  but  for  the  15  days  he  was  in 
quarantine  afterwards;  but  I  see  no  authority  for  allowing 
against  the  board  the  value  of  property  which  ought  to  have 
been  destroyed  but  was  not  destroyed:  see  sec.  100.  The 
jury  found  that  all  ought  to  have  been  destroyed,  and  fixed 
the  value  at  $30.  In  the  absence  of  any  specific  evidence 
as  to  a  larger  value,  I  fix  it  at  $6.90.  The  articles  not  de- 
stroyed belong  to  plaintiff,  and  he  may  take  them.  Judg- 
ment accordingly  for  plaintiff,  less  $83.90  paid  into  Court, 
and  for  High  Court  costs.  Tlie  order  for  mandamus  to  the 
board  to  sign  an  order  to  the  township  council  for  the 
amount  must  also  \)e  granted.  It  is  a  case  where  within  the 
authorities  the  relief  by  mandamus  may  properly  be  termed 
ancillary  relief:  see  Ward  v.  Jjowndes,  28  L.  J.  Q.  B.  265; 
Worthington  v.  Hutton,  L.  E.  1  Q.  B.  63;  Webb  v.  Com- 
missioners, L.  R.  6  Q.  B.  642.     The  board  have  no  funds, 
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but  they  can  make  contracts,  sue  and  be  sued,  and  the  town- 
ship must  provide  money  and  pay  it  upon  the  order  of  the 
board  or  any  two  members.  The  mandamus  order  should  be 
as  in  Re  Derby  and  Local  Board  of  Health  of  Plantaganet^ 
19  0.  R.  51,  directing  all  the  members  to  sign  the  order 
asked  for.  It  is  a  case  for  High  Court  costs.  The  letter 
of  defendant  Dainard,  who  met  with  the  board  and  acted 
a«  one  of  them,  though  not  a  member,  might  well  lead 
plamtiff  to  suppose  he  could  recover  the  larger  amount. 

McKay  &  Sampson,  Owen  Sound,  solicitors  for  plaintiff. 

Lucas,  Wright,  &  McArdle,  Owen  Sound,  solicitors  for 
defendants. 


Brixton,  J.  March  12th,  1902. 

TRIAL. 

FERGUSON  V.  ARKELL. 
8ale  of  Goods — Stallion — Warrantu — Breach. 

Action  for  a  rescission  on  the  ground  of  fraud  of  a  con- 
tract for  purchase  by  plaintiffs  of  a.  stallion  called  Whitby 
for  the  price  of  $1,400,  and  for  an  injunction. 

S.  G.  McKay,  Owen  Sound,  for  plaintiffs. 

H.  L.  Drayton  and  J.  J.  Stevens,  Teeswater,  for  de- 
fendant. 

Britton,  J. — The  defendant  employed  one  Ferguson  and 
one  Armstrong  to  assist  him  in  selling  the  horse  to  a  syndi- 
cate, the  plaintiffs,  and  the  sale  was  effected  on  14th  May,. 
1901,  for  $200  in  cash  and  three  notes  of  $400  each.  The 
sale  was  upon  the  representation  by  the  defendant  that  the 
*'  horse  was  good  and  sound,  not  more  than  ten  years  old,, 
and  a  sure  foal-getter."  Each  of  the  plaintiffs  relied  upon 
practically  the  same  representation  made  by  defendant  or  one 
or  both  of  his  agents,  and  he  and  they  intended  the  repre- 
sentations to  be  relied  on,  and  knew  they  were  false.  I 
find  that  at  the  time  they  were  made  and  on  the  sale  that 
the  horse  was  unsound,  over  ten  years  old,  and  not  a  sure  foal- 
getter.  The  defendant  left  his  former  home  so  as  to  avoid  a 
tender  of  the  horse,  but  the  plaintiffs,  I  find,  elected  on 
discovering  the  fraud  to  rescind  the  contract  and  are  entitled 
to  do  so.  The  defendant  is  entitled  to  the  horse  and  may 
take  him  away  at  any  time;  if  he  refuses,  plaintiffs  may 
sell  him  and  apply  proceeds  on  account  of  their  claim.  The 
plaintiffs  are  entitled  to  indemnity  against  payment  of  any 
of  the  notes,  and  need  not  pay  the  $200,  which,  for  some 
reason,  was  not  paid  in  cash.     Judgment  for  plaintiffs  for 
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$1,200  and  interest.  The  amount  of  any  notes  returned 
are  to  be  credited  on  the  judgment*  Any  plaintiff  is  entitled 
to  contribution  from  his  co-plaintiflfs  if  he  pay  any  note. 
Each  plaintiff  was  an  owner  of  a  one-sixth  share  in  the  syn- 
dicate except  William  Eichaxdson,  who  has  two-sixths. 
High  Court  costs  to  plaintiffs.  Injunction  against  defendant 
restraining  him  from  parting  with  the  two  remaining  notes 
continued. 

R.  Vanstone,  Wingham,  solicitor  for  plaintiffs. 
J.  J.  Stevens,  Teeswater,  solicitor  for  defendant. 


Falconbridge,   C.J.  JVIarch  12th,   1902. 

WEEKLY  COURT. 

McCLENAGHAN  v.  PEEKINS. 

£xeetttor8   and    Trustees — Negligenee — Mismanagement — Breaches   of 

Trust— Compensation^ 

Appeal  by  defendant  Perkins  and  his  assignee  for  credi- 
tors, defendant  Mutchmor,  from  report  of  Master  at  Ottawa, 
and  cross-appeals,  by  plaintiff  and  defendants  H.  D.  and  11. 
V.  Lyon  from  report  of  Master  at  Ottawa,  heard  at  Ottawa. 

T.  A.  Beament,  Ottawa,  for  defendants  Perkins  and 
Mutchmor. 

W.  J.  Code,  Ottawa,  for  plaintiff. 

T.  F.  Barrett,  Ottawa,  for  defendant  Lyons. 

FaiLCX)Nbridge,  C.J. —  .  .  .  The  findings  of  the 
Master  are  correct  and  should  be  sustained  on  the  questions 
raised  by  the  appeal  and  cross-appeals,  except  as  to  the  com- 
pensation allowed  to  the  executor,  defendant  Perkins,  who 
(1)  kept  no  books,  (2)  failed  to  invest  the  estate  moneys, 
though  directed  to  do  so,  (3)  overpaid  one  of  the  heirs,  (4) 
allowed  taxes  to  nm  greatly  into  arrears,  (5)  paid  large  por- 
tions of  the  corpus  to  beneficiaries  before  the  period  of  vest- 
ing, contrary  to  the  terms  of  the  wills;  and,  assuming  that 
the  estates  will  lose  nothing,  though  the  executor  has 
assigned  to  defendant  Mutchmor,  the  executor  is  not  on  the 
above  facts  entitled  to  any  compensation.  The  plaintiff 
and  the  defendants  will  have  their  costs  against  the  executor 
and  his  assignee  of  this  appeal  and  of  the  cross-appeals;  the 
report  will  be  amended  by  disallowing  the  $1,900  for  com- 
pensation; and  judgment  will  go  in  terms  of  the  report  as 
amended. 

*0 
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OsLER,  J.A.  March  10th,  190^. 

C.  A.-Chahbees. 

RE   EMPLOYERS^   LIABILITY   CORPORATION   ANI> 

EXCELSIOR  LIFE  INSURANCE  CO. 

Leave  to  Appeal — Appointment  of  8ole  Arbitrator, 

Leave  to  appeal  from  order  of  a  Divisional  Court,  ante  p» 
87  and  3  0.  L.  R.  93,  was  granted. 

Street,  J.  March  10th,  1902. 

WEEKLY  court. 

CITY  OF  TORONTO  v.   BELL  TELEPHONE  CO.  OP 

CANADA. 

Constitutional  Law— Incorporation  of  Companies — Dominion  Objects^ 
— Interferefwe  with  Property  and  Civil  Rights  in  Province— 
Telephone  Company— Right  to  Carry  Poles  and  Wires  aUmg 
and  across  Streets— Consent  of  Municipality— Dominion  and 
Provincial  Statutes — Constructionr— Inconsistent  Provisions. 

Special  ease  stated  by  the  parties  and  heard  on  the  26th 
February,  1902. 

C.  Robinson,  K.C.,  and  J.  S.  FuUerton,  K.C.,  for  plain- 
tiffs. 

W.  Cassels,  K.C.,  G.  Lynch-Staunton,  K.C.,  and  S.  G. 
Wood,  for  defendants. 

Street,  J.,  held  as  follows: — 

1.  Under  the  British  North  America  Act,  the  power  of 
the  Canadian  Parliament  extends  to  the  granting  of  charters 
of  incorporation  to  companies,  with  Caniidian,  as  distin- 
guished from  Provincial,  objects,  and  to  declaring  the 
objects  of  their  incorporation;  but,  except  in  the  case  of 
companies  incorporated  for  carrying  into  effect  some  of  the 
heads  mentioned  in  sec.  91,  the  mere  fact  of  a  Canadian 
incorporation  does  not  carry  with  it  the  right  of  interfering 
with  property  and  civil  rights  in  the  different  Provinces,  in 
any  way,  no  matter  how  strongly  the  objects  of  incorpora- 
tion may  seem  to  require  such  interference;  and  in  order 
that  such  companies  may  entitle  themselves  to  do  so,  it  i* 
necessary  that  they  obtain  the  authority  of  Provincial 
legislation. 

2.  While  the  defendants  were  duly  and  properly  incor- 
porated under  their  special  Act,  43  Vict.  ch.  67  (D.),  they  did 
not  by  that  Act  obtain  the  power  of  interfering  in  any 
Province  with  the  property  or  rights  of  persons  or  corpora- 
tions, and  could  not  do  so  until  authorized  by  an  Act  of 
the  Provincial  Legislature. 
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3.  The  defendants,  being  desirous  of  exercising  their 
powers  within  the  Province  of  Ontario,  petitioned  the  Legis- 
lature of  that  Province  to.  confirm  the  powers  which  their 
Dominion  Act  of  incorporation  purported  to  confer  upon 
them,  and  especially  the  power  of  carrying  their  poles  and 
wires  along,  across,  and  under  the  streets  and  highways  in 
the  Province,  and  thereupon  the  Act  45  Vict.  ch.  71  (0.) 
was  passed,  authorizing  them  to  exercise  within  the  Prov- 
ince the  powers  in  the  Act  mentioned.  Two  months  later, 
upon  the  defendants'  petition,  the  Act  45  Vact.  ch.  96  (D.) 
was  passed,  amending  their  Act  of  incorporation  in  certain 
particulars,  and  declaring  that  the  Act  of  incorporation  as 
amended  and  the  works  thereunder  authorized  were  for  the 
general  advantage  of  Canada. 

Held,  that  from  this  time  forward  the  defendants  were 
subject  to  the  exclusive  jurisdiction  of  the  Dominion  Par- 
liament, but  the  Provincial  Act  was  not  thereby  repealed, 
as  the  Dominion  Act  had  not  expressly  declared  that  the 
provisions  of  the  Ontario  Act  were  no  longer  binding;  and 
the  defendants  were  still  entitled  to  all  the  rights  and  sub- 
ject to  all  the  restrictions  contained  in  the  Ontario  Act 
not  abrogated  by  absolutely  inconsistent  provisions  in  the 
Act  of  incorporation. 

4.  By  the  defendants'  Dominion  Act  they  were  given  a 
general  power  to  erect  and  maintain  their  lines  upon,  under, 
and  across  all  streets  and  highways,  qualified  by  the  condi- 
tion that  the  location  of  the  lines  and  the  opening  up  of  the 
streets  was  to  be  done  under  the  direction  of  an  officer 
appointed  by  the  municipal  council,  and  in  such  manner 
as  the  council  might  direct,  and  that  in  certain  specified 
cases  the  consent  of  the  council  must  first  be  obtained.  By 
the  Provincial  Act  similar  powers  were  given,  but  one  im- 
portant qualification  was,  "  that  in  cities,  towns,  and  incor- 
porated villages,  the  company  shall  not  erect  any  pole  higher 
than  40  feet  above  the  surface  of  the  street,  nor  affix  any 
wires  less  than  22  feet  above  the  surface  of  the  street,  nor 
carry  any  such  poles  or  wires  along  any  street  without  the 
consent  of  the  municipal  council." 

Held,  that  the  effect  of  this  latter  provision  was  to  for- 
bid the  defendants  carrying  any  poles  or  wires  at  all  along 
any  street  without  the  consent  of  the  council — ^not  merely 
poles  or  wires  of  the  height  described  in  the  previous  part 
of  the  same  sentence. 

5.  The  Ontario  Act,  in  so  far  as  it  was  not  consistent  with 
the  Dom.inion  Act,  must  not  be  taken  to  be  repealed  by  the 
latter;  the  Ontario  Act  should  be  treated  as  conferring 
special  rights  upon  the  defendants  iti  regard  to  their  works 


\ 


194 

in  that  Province,  and  at  the  same  time  subjecting  them  to 
the  necessity  of  obtaining  the  consent  of  the  local  munici- 
palities to  the  use  of  the  streets,  while  leaving  to  their  Act 
of  incorporation  its  full  operation  in  other  Provinces. 

6.  Therefore,  the  defendants  had  no  right  to  carry  any 
poles  or  wires  (either  above  or  under  ground)  along  any 
street  in  the  city  of  Toronto,  without  first  obtaining  the 
consent  of  the  municipal  council;  but,  inasmuch  as  the 
Ontario  Act  does  not  make  their  power  to  carry  wires  across 
streets  dependent  upon  the  consent  of  the  council,  they  may 
carry  them  across  the  streets,  either  above  or  under  ground, 
subject  in  the  latter  case  to  the  direction  of  the  council 
and  its  engineer  or  other  officer  as  to  the  location  of  the  line 
and  the  manner  in  which  the  work  is  to  be  don€,  unless  such 
direction  shall  not  be  given  within  one  week  after  notice  in 
writing,  and  subject  to  the  other  provisions  of  the  Act  of 
incorporation. 

Thomas  Caswell,  solicitor  for  plaintiffs. 

S.  6.  Wood,  solicitor  for  defendants. 


LouNT,  J.  March  14th,  1902. 

WEEKLY  COURT. 

KE  CITY  OF  KINGSTON  AXD  KINGSTON  LIGHT, 

HEAT,  AND  POWER  CO. 

Arbitration  and  Award  —  Voluntary  Submission  —  Construction  of 
Agreement-—''  Works  and  Property  " — "  Franchises  and  Good- 
will  ''—Ejusdem  Generis  Rule—5Jt  Tict.  ch.  107— R.  8.  O.  ch.  191 
—R,  S.  0.  ch.  164,  sec.  99. 

Anderson  v.  Anderson,  1  Q.  B.  D.  at  p.  753,  Church  v. 
Mundy,  15  Ves.  at  p.  406,  and  Toronto  Railway  Co.  v.  To- 
ronto, 20  A.  R.125,  [1893]  A.  C.  at  p.  515,  referred  to. 

Appeal  by  the  company  from  an  award  of  arbitrators  or 
for  an  order  setting  aside  the  award. 

The  company  is  incorporated  by  11  Vict.  ch.  6  (0.),  and 
by  sec.  35  its  corporate  existence  was  limited  to  50  years. 
By  54  Vict.  ch.  107,  sec.  10,  sec.  35  was  repealed  and  the 
time  limited  to  20  years,  but  the  corporation  at  any  time 
was  given  power  to  expropriate  the  company's  works  and 
property  pursuant  to  R.  S.  0.  1887  ch.  164,  at  any  time  upon 
giving  12  months'  previous  notice  of  intention  so  to  do.  In 
July,  1896,  an  agreement  for  5  years  was  made  between  the 
parties  by  which  at  the  expiration  of  it,  having  given  the 
notice,  the  corporation  was  to  be  at  liberty  to  purchase — sec. 
11 — "all  the  works,  plant,  appliances,  and. property  of  the 
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company  used  for  light,  heat,  and  power  purposes,  both  gas 
and  electric,'^  at  a  price  to  be  fixed  by  three  arbitrators  upon 
a  reference  under  the  Municipal  Act,  a  majority  of  whom 
made  the  award  in  question,  which  fixes  (1)  the  value  of  the 
works,  etc.,  at  $170,173,  (2)  the  value  of  the  franchises  con- 
ferred by  54  Vict.  ch.  107  (0.),  at  $80,000,  and  (3)  finds  that 
the  ten  per  cent,  in  addition  provided  for  in  R.  S.  0.  1887 
ch.  164,  sec.  99,  and  incorporated  with  54  Vict.  ch.  107  (0.), 
has  not  been  included  in  arriving  at  the  value  of  the  works 
or  of  the  franchises. 

R.  T.  Walkem,  K.C.,  and  J.  L.  Whiting,  K.C.,  for  the 
company. 

D.  M.  Mclntyre,  Kingston,  for  the  corporation. 

LouNT,  J. — In  my  opinion  the  determination  of  the  ques- 
tion is  not  to  be  decided  by  the  meaning  of  the  word  "  pro- 
perty," but  by  the  fair  interpretation  and  construction  of  the 
agreement.  .  .  .  The  parties  have  by  their  agreement, 
sec.  11,  agreed  that  the  corporation  shall  have  the  option 
of  purchasing  and  acquiring  all  the  works,  etc.  The  sub- 
mission is  a  voluntary  one  and  not  under  sec.  10  of  54  Vice, 
ch.  107.  Clause  12  provides  that  the  corporation,  forthwith 
after  giving  notice  of  intention  to  purchase,  shall  have  access 
to  the  works,  plant,  property,  and  appliances  of  the  com- 
pany. Clause  15  provides  that,  in  the  event  of  the  works, 
plant,  and  property  of  the  company  being  acquired  by  the 
corporation,  then  the  company  shall  cease  to  exist  as  a  cor- 
porate body  for  the  purposes  for  which  they  were  consti- 
tuted, except  as  far  as  may  be*  necessary  to  wind  up  the 
affairs  of  the  company,  and  shall  surrender,  assign,  transfer, 
and  set  over  to  the  corporation  all  their  rights,  franchises, 
privileges,  and  immunities.  In  my  opinion,  the  word  "pro- 
perty" as  used  in  these  clauses  can  only  be  held  to  mean 
tangible,  and  not  intangible,  property,  such  as  the  franchise 
or  goodwill  of  the  company.  The  corporation  were  not 
under  any  necessity  to  purchase  and  acquire  the  franchise 
of  the  company.  For  all  purposes  necessary  the  corpora- 
tion could  and  can  operate  under  and  by  virtue  of  the  Muni- 
cipal Light  and  Heat  Act,  R.  S.  0.  ch.  191.  What  was 
agreed  to  be  paid  for  under  clause  11  are  the  works,  plant, 
appliances,  and  property  used  for  light,  heat,  and  power 
purposes.  I  think  the  doctrine  of  ejusdem  generis  applies. 
In  Anderson  v.  Anderson,  1  Q.  B.  D.,  Lord  Esher  says,  at 
p.  753,  "nothing  can  well  be  plainer,^'  etc.  The  word  *^ro- 
perty^'  as  used  in  the  agreement  is,  on  the  fair  construction 
of  the  instrument,  limited  to  the  preceding  words,  and  these 
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words  are  not  to  be  construed  so  as  to  include  such  an  in- 
tangible right  as  the  franchise  or  goodwill  of  the  company. 
In  Church  v.  Mundy,  15  Ves.,  Lord  Eldon  says,  at  p.  406, 
**  The  best  rule  of  construction/'  etc.  The  limited  sense  is, 
I  think,  shewn  in  clause  12,  where  it  is  provided  that  the 
corporation  shall  have  access  to  the  works,  plant,  property, 
and  appliances  of  the  company.  What  is  here  meant  is 
access  to  the  tangible  property.  Again,  as  I  read 
clause  15,  the  corporation  having  acquired  the  tangible  pro- 
perty at  a  price  to  be  fixed  by  arbitration,  the  company 
ceases  to  exist,  and,  as  part  of  the  bargain,  surrender  or  yield 
up,  without  other  consideration,  their  franchises  and  rights. 
Moreover,  by  clause  15,  the  words  "rights,  franchises,. privi- 
leges, and  immunities  "  are  expressly  used,  and  these  words 
are  not  used  in  the  preceding  clauses.  If  it  had  been  in- 
tended that  the  value  of  the  rights,  franchises,  etc.,  was  to 
be  paid  for  at  a  price  to  be  fixed  by  arbitrators,  one  would 
expect  to  find  express  provision  made,  or  appropriate  words 
used  in  clauses  11  and  12.  By  the  Act,  supra,  the  rights 
and  privileges  were  terminable  at  the  option  of  the  com- 
pany in  20  years,  i.e.,  1911.  See  Toronto  Street  Railway 
Co.  V.  Toronto,  20  A.  R.  125,  [1893]  A.  C.  506,  per  Sir 
Richard  Couch,  at  p.  515,  quoting  with  approval  the  judg- 
ment of  Burton,  J.A.  The  time  being  shortened,  the  same 
result  would  apply  at  the  end  of  5  years  as  at  20  years — the 
privileges  and  franchises  would  cease.  I  do  not  think  the 
ten  per  cent,  provided  for  by  R.  S.  0.  ch.  164,  sec.  99,  can  be 
allowed,  because  it  is  to  be  allowed  upon  expropriation,  ap- 
parently as  consideration  for  it  and  as  compensation  for  dis- 
turbance and  for  interference  with  and  determination  of  the 
company's  rights  and  privileges  against  the  assent  of  the 
company.  That  is  not  this  case.  The  submission  is  volun- 
tary. Nothing  is  said  about  the  10  per  cent,  in  the  agree- 
ment, and  that  must  control  and  not  the  Act.  Motion  dis- 
missed with  costs. 

D.  M.  Mclntyre,  Kingston,  solicitor  for  corporation. 

Walkem  &  Walkem,  Kingston,  solicitors  for  company. 


March  11th,  1902. 
divisional  court. 

REiLLY  V.  Mcdonald. 

Specific  Performntwe— Statement  of  Vendor  as  to  Quantity  of  Land 
SoldShortage  of  20  Acres  out  of  125  Acres — Effect  of — Laches. 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
in  action  for  specific  performance  of  an  agreement  to  sell  lot 
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13  in  the  4th  concession  east  of  Yonge  street,  in  the  town- 
ship of  York,  containing  125  acres  of  land.  The  trial  Judge 
found  on  the  evidence  that  defendant  was  not  aware  that 
20  acres  had  been  sold  ofE  the  lot,  but  had  been  told  and 
believed  that  it  contained  about  125  acres,  and  that  plaintiffs 
not  owning  the  whole  lot  could  not  succeed:  Moorehouse  v. 
Hewish,  22  O.  R.  172;  and,  also,  that  on  account  of  their 
•delay  the  plaintiffs  could  not  succeed:  McClung  v.  Mc- 
Cracken,  2  O.  B.  609;  Nason  v.  Armstrong,  22  0.  K.  642. 

J.  O'Donohoe,  K.C.,  and  William  Norris,  for  plaintiffs. 

E.  E.  A.  DuVernet  and  W.  H.  Grant,  for  defendants. 

The  judgment  of  the  Divisional  Court  (Ferguson,  J., 
Robertson,  J.)  was  delivered  by 

Ferguson,  J.,  who  held  that  the  judgment  below  was 
correct  and  should  be  affirmed,  and  that  the  plaintiffs  did 
not  appear  to  have  proved  an  agreement  upon  which  this  or 
Any  action  could  be  maintained.  Appeal  dismissed  with 
eosts. 

J.  O'Donohoe,  Toronto,  solicitor  for  plaintiffs. 

Duncan,  Grant,  Skeans,  &  Miller,  Toronto,  solicitors  for 
•defendants. 


Falconbridge,  C.J.  March  13th,  1902. 

TRIAL. 

RAT  PORTAGE  LUMBER  CO.  v.  KENDALL. 
Sale  of  Goods— Counterclaim — Onus  of  Proof, 

Action  tried  at  Rat  Portage  and  Toronto,  to  recover  price 
■of  lumber  and  building  material  and  interest  on  price  and 
for  money  lent,  and  upon  counterclaim  for  towing,  sawing, 
splitting,  and  delivering  to  plaintiffs  2,620  cords  of  wood, 
And  for  other  towing,  and  half  profits  on  sale  of  cordwood, 
pursuant  to  an  alleged  agreement. 

N.  W.  Rowell  and  J.  W.  Moran,  Rat  Portage,  for  plaintiffs. 

R.  C.  Clute,  K.C.,  and  A.  C.  Boyce,  Rat  Portage,  for  de- 
fendant. 

j?'alconbridge,  C.J. — Held  that  the  evidence  was  con- 
flicting as  to  matters  set  up  in  the  counterclaim,  and  that 
•defendant  had  not  satisfied  the  onus  of  proof.  In  the  result 
the  plaintiffs  are  entitled  to  judgment  for  $1,358.07,  less 
$327.50,  to  which  latter  sum  defendant  is  entitled  to  credit 
as  representing  the  value  of  work  and  labour  received  by 
plaintiffs  from  him.     No  costs.     Thirty  days'  stay. 

Langford  &  Moran,  Rat  Portage,  solicitors  for  plaintiffs. 

Boyce  &  Draper,  Rat  Portage,  solicitors  for  defendant. 
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March  13th,  1902. 

divisional  court. 

TORONTO  GENERAL  TRUSTS  CORPORATION  v. 

WHITE. 

Landlord  and  Tenant— Lease— Purchase  of  Buildings  by  Lessor  at 
End  of  Term — Valuation  by  Arbitration— Interest  on  Amount  of 
Award— Possession  Gif>en  to  Lessor. 

Appeal  by  plaintiffs  from  judgment  of  MacMajHON,  J  y 
upon  a  special  case  stated  for  the  opinion  of  the  Court.  The 
lease  in  question  contained  a  proviso  for  the  valuation,  at 
the  end  of  term,  of  the  buildings  on  the  land,  by  three  in- 
different persons,  and  also  provided  that  the  reference  should 
be  entered  upon,  and  award  made,  within  6  months  next 
preceding  the  1st  day  of  November,  1900,  and  that  withia 
six  months  from  said  1st  day  of  November,  the  value  of  the 
buildings  should  be  paid,  with  interest  at  7  per  cent,  per 
annum  from  said  1st  day  of  November.  Arbitrators  were 
duly  appointed,  and  the  parties  agreed  to  extend  the  time  for 
award  for  one  month,  and  also  until  such  further  time  as 
the  arbitrators  might  extend  the  same.  On  31st  October, 
1900,  the  lessee  gave  up  possession,  and  on  the  30th  Novem- 
ber, 1901,  the  award  was  made.  The  Judge  below  held  that 
the  plaintiffs,  who  are  the  executors  of  the  deceased  lessee, 
were  not  entitled  to  interest  on  the  amount  of  the  award 
from  the  1st  day  of  November,  1900,  until  the  making  of 
the  award,  or  for  any  portion  of  the  said  period  from  the  1st 
day  of  November,  and  the  making  of  the  award. 

F.  E.  Hodgins,  for  plaintiffs. 

W.  Laidlaw,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
ton,  J.)  was  delivered  by 

Britton,  J. — The  defendants  were,  as  to  the  buildings,, 
in  the  position  of  purchasers  in  possession,  and  the  general 
rule  in  such  cases  is  that  the  purchaser  pays  interest:  Birch 
V.  Toy,  3  H.  L.  Cas.  565.  The  test  as  to  payment  of  interest 
seems  to  be  possession.  McCullough  v.  Clemow,  26  0.  R. 
467,  is  not  at  all  like  the  present  case.  Where  title  is  not 
accepted  at  the  time  of  taking  possession,  interest  is  payable 
on  the  purchase  money  from  the  time  of  taking  possession. 
Pigott  V.  G.  W.  K.  W.  Co.,  18  Ch.  D.  146,  shews  that  interest 
will  run  from  the  time  when  the  purchaser  may  prudently 
take  possession.     See  also  Ballard  v.  Shutt,  15  Ch.  D.  122. 
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Appeal  allowed  and  judgment  directed  to  be  entered  for 
plaintiffs  for  $1,000  with  interest  at  7  per  cent,  from  Ist 
November,  1900. 

McMurrich,  Hodgins,  &  McMurrich,  Toronto,  solicitors 
for  plaintiffs. 

Laidlaw,  Kappele,  &  Bicknell,  Toronto,  solicitors  for  de- 
fendants. 


March  13th,  1902. 
divisional  court. 
STEVENS  V.  CITY  OF  CHATHAM. 

Municipal  Carporation»-'Granolithic  Sidewalk— Repair  —  Aceumula- 
tion  of  Ice  and  Snow — Damages — Negligence. 

Appeal  by  plaintiffs,  husband  and  wife,  from  judgment 
of  Street,  J.,  at  the  trial  at  Chatham,  dismissing  the  action, 
which  was  brought  to  recover  damages  for  injuries  received 
by  the  wife  from  a  fall  on  the  sidewalk  in  the  city  owing  to 
the  alleged  gross  negligence  of  the  defendants  in  permitting 
the  sidewalk  to  be  and  continue  in  a  dangerous  state  and  out 
of  repair  owing  to  an  accumulation  of  snow  and  ice.  The  wife 
on  the  11th  March,  1900,  slipped  and  fell  and  broke  her 
thigh  bone  and  sustained  other  injuries.  The  sidewalk  was 
a  granolithic  one,  a  little  lower  than  the  boulevards  on  each 
side  of  it.  There  was  a  sort  of  furrow  in  the  middle  of  the 
accumulated  snow  with  icy  ridges  on  each  side. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs.  The  condition  of 
the  sidewalk  was  distinctly  dangerous,  and  that  condition 
had  existed  long  enough  to  make  it  gross  negligence  on  the 
part  of  the  defendants  to  suffer  it  to  continue. 

M.  Wilson,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Ferguson,  J.,  Meredith, 
J.)  was  delivered  by 

Ferguson,  J.,  holding  that  there  was  no  evidence  of 
gross  negligence,  and  that  the  evidence  fully  warranted  the 
finding  below.     Appeal  dismissed  with  costs. 

J.  B.  Eankin,  Chatham,  solicitor  for  plaintiffs. 

Wilson,  Kerr,  &  Pike,  Chatham,  solicitors  for  defendants. 


March  13th,  1902. 

DIVISIONAL  court. 

REX  V.  McKINNON. 

Statutes— Ontario  Summary  Convictions  Act,   sec.  2 — Time  witMn 
which  Information  must  he  Laid— Criminal  Code,  sec.  H^l. 

Motion  to  make  absolute  an  order  nisi  to  quash  a  con- 
viction of  defendant  for  that  in  April,  1900,  at  the  town  of 
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Durham^  he  did  erect  on  lot  11  on  the  west  side  of  Gara- 
f raxa  street,  within  the  area  of  the  fire  limits  established  by 
by-law  336,  a  frame  building. 

N.  W.  Kowell,  for  defendant. 

W.  R.  Riddell,  K.C.,  for  prosecutor. 

Per  Curiam  (Meredith,  C.J.,  MacMahon,  J.,  Lount, 
J.) — The  Ontario  Summary  Convictions  Act,  R.  S.  0.  ch.  90, 
sec.  2,  has  the  effect  of  incorporating  in  it  sec.  841  of  the 
Criminal  Code,  and  the  information  not  having  been  laid 
within  six  months  of  the  alleged  offence,  the  conviction  must 
be  quashed.  Order  accordingly.  No  costs.  Usual  order 
for  protection  of  magistrate. 

Lucas,  Wright,  &  McArdle,  Owen  Sound,  solicitors  for 
defendant. 

J.  P.  Telford,  Durham,  solicitor  for  plaintiff. 

March  11th,  1902. 
divisional  court. 

PHILLIPS  V.  MALONE. 

Writ  of  SummonsService  out  of  Jurisdiction— Hute  l&i  {ej — t'on- 
tract — Place  of  Performance — Quebec  Law—Discretion, 

The  defendants,  having  been  served  with  a  writ  of  sum- 
mons and  order  allowing  the  issue  of  such  writ  for  service 
out  of  the  jurisdiction,  moved  to  set  the  same  aside  as  hav- 
ing been  improperly  allowed.  The  Master  in  Chambers 
made  the  order  as  asked,  and  on  appeal  Meredith,  C.J.  (3  O, 
L.  R.  47),  affirmed  the  Master's  order.  The  plaintiff  ap- 
pealed. 

J.  A.  Worrell,  K.C.,  for  plaintiff. 

George  Kerr,  for  defendants. 

A  Divisional  Court  (Falconbridge,  C.J.,  Street,  J., 
Britton,  J.)  affirmed  the  orders  below. 


Robertson,  J.  March  12th,  1902. 

TRIAL. 

MILNER  v.  KAY. 

Pateftt  for  Invention— Automatic  Stools  —  Infringement  —  Foreign 
Patent— Application  **  tdthin  one  year  "  for  Canadian  Patent 
—Evidence  Admissible  to  Shew  Invention  in  use,  tfc,  before 
Patent — Onus  of  Proof— Modem  Policy  of  Courts  more  Liberal 
to  Protect  Patents, 

The  plaintiff  is  the  owner  of  two  Canadian  patents  for 
certain  new,  useful,  and  valuable  improvements  on  auto« 
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matic  stools,  one  dated  25th  November,  1897,  and  numbered 
57,637,  and  the  other  dated  6th  May,  1898,  and  numbered 
59,888.  He  obtained  a  foreign  patent  in  respect  of  his  in- 
vention on  8th  September,  1896,  and  applied  for  his  first 
Canadian  patent  on  8th  September,  1897.  The  action  is  to 
restrain  defendants  from  infringing  the  patents  and  from 
manufacturing  and  selling  the  articles. 

A.  Mills  and  W.  E.  Raney;  for  plaintiflE. 

Frank  Denton,  K.C.,  and  H.  L.  Dunn,  for  defendants. 

Robertson,  J. — The  8th  section  of  the  Patent  Act  pro- 
vides that  ^'any  inventor  who  elects  to  obtain  a  patent  for 
his  invention  in  a  foreign  country  before  obtaining  a  patent 
for  the  same  invention  in  Canada,  may  obtain  a  patent  in 
Canada,  if  the  same  is  applied  for  within  one  year.     .     .     ." 
After  a  full  consideration  of  the  cases  I  find  that  the  plain- 
tiff applied  within  the  year  as  required  by  the  section:  Mc- 
Williams  v.  Nash,  28  Beav.  93 ;  Russell  v.  Ledsam,  14  M.  &.  W. 
574,  per  Parke,  B.,  at  p.  581 ;  Webb  v.  Fairmaine,  3  M.  &  W. 
473;  Gurney  v.  lliggon,  6  M.  &  W.  49;  Thomson  v.  Quirk, 
18  S.  C.  R.  695.     ...     On  the  whole  evidence  I  also  find 
that  the  defendants  have  failed  to  establish  that  the  inven- 
tion covered  by  plaintiff's  patent,  numbered  59,888,  was 
known  or  used  by  any  other  person  before  the  plaintiff's 
invention,  and  which  has  been  in  practical  use  or  on  sale, 
with  the  consent  or  allowance  of  the  inventor,  for  more  than 
one  year  previously  to  his  application  for  patent  therefor  in 
Canada,  and   plaintiff  is  within  the  provisions   of  sec.  7. 
And,  having  regard  thereto,  and  to  sub-sec.  16  (6)  (d),  evi- 
dence may  be  given  shewing  that,  before  the  patent,  the  in- 
vention was  known,  or  was  in  possession  of  the  public  with 
the  allowance  of  the  inventor,  and  if  this  is  established  il 
vitiates  the  patent:  Reg.  v.  La  Force,  4  Ex  C.  R.  14;  Smith  v. 
Greey,  11  P.  R.  169:  but  the  evidence  fails  to  establish  such 
knowledge  or  possession.     .     .     .    The  onus  was  on  defend- 
ants, and  they  have  not  satisfied  it :  see  on  this  point  Ehrlich 
V.  Shlee,  5  R.  P.  C.  206,  207 ;  Neilson  v.  Betts,  L.  R.  1  H.  L. 
15,  24;  Lyon  v.  Goddard,  10  R.  P.  C.  33,  11  R.  P.  C.  354. 
.    .     .    To. defeat  a  new  patent  it  must  be  clear  that  the 
antecedent  specification  disclosed  a  practical  mode  of  pro- 
ducing the  discovery  which  was  the  object  and  effect  of  the 
subsequent  discovery:  Betts  v.  Menzies,  10  H.  L.  C.  117; 
Morrison  v.  American. B.  W.  Co.,  6  R.  P.  C.  518;  Thierry  v. 
Rickman,  12  P.  R.  C.  412,  428;  Von  Hevden  v.  Newstadt, 
14Ch.D.  230;  Hill  V.Evans,  4  DeG.F.  &  J.  288.     .     .     The 
Courts  are  njow  more  liberal  in  protecting  patents :  Carter  v. 
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Eose,  30th  April,  1890,  per  Boyd,  C. ;  and  Ridout  on  Patents, 
p.  36.  .  .  .  The  best  evidence  of  the  improvements  in 
plaintiff's  invention  is  that  it  has  gone  into  general  use,  and 
thift  turns  the  scale  in  his  favour:  Dion  v.  Dupuis,  Q.  R.  12 
S.  C.  R.  473;  Smith  v.  Dental,  &c.,  Co.,  93  U.  S.  R.  495. 
Judgment  for  plaintiff  with  reference  to  Master  in  Ordinary. 
Costs  to  plaintiff  on  High  Court  scale. 

Mills,  Raney,  Anderson,  &' Hales,  Toronto,  solicitors  for 
plaintiff. 

Denton,  Dunn,  &  Boultbee,  Toronto,  solicitors  for  de- 
fendants. 


March  12rn,  1902. 

DIVISIONAL  COURT. 

RE    DOOLITTLE    v.    ELECTRICAL    MAIXTENANCJi 

AND  CONSTRUCTION  CO. 

Division  Courts  —  ProhiMtion  —  Jurisdiction  —  Vause  of  Action — 
Wnole  Cause  must  Arise  tcithin  Limits  of  Court. 

Appeal  by  defendants  from  order  of  Meredith,  C.J.,  in 
Chambers,  refusing  a  motion  for  prohibition  to  the  2nd 
Division  Court  in  the  District  of  Muskoka,  which  was  made 
upon  the  ground  that  the  whole  cause  of  action  did  nox 
arise,  nor  did  the  defendants  reside  within  the  jurisdiction 
of  the  Division  Court.  The  action  was  for  damages  to  the 
plaintiff's  land  by  flooding.  The  land  is  in  the  jurisdiction 
of  the  Division  Court,  and  the  plaintiff  resides  therein.  The 
evidence  shewed  that  the  flooding  was  caused  by  the  raising 
of  the  waters  of  the  river  Severn,  and  that  this  was  caused  by 
the  defendants'  dam,  which  was  not  within  the  jurisdiction, 
and  which  they  were  authorized  by  62  Vict.  ch.  64  to  erect. 

F.  A.  Anglin  and  R.  D.  Gunn,  Orillia,  for  defendants. 

F.  G.  Evans,  Orillia,  for  plaintiff. 

The  judgment  of  the  Court  (Falcoxbridge,  C.J , 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — To  sustain  the  jurisdiction  of  the  Division 
Court,  it  must  be  shewn  that  the  whole  cause  of  action  arose 
within  its  limits.  To  succeed  in  the  action  plaintiff  must 
shew  damage,  and  that  it  was  sustained  from  the  wrongful 
act  of  defendant.  The  erection  of  the  dam  was  the  act  of 
the  defendant,  and  the  damiage  to  the  plaintiff  was  conse- 
quential upon  that  act.  The  plaintiff  musV' plead  not  only 
damage,  but  the  manner  in  which  defendant  is  charged  witft 
having  caused  it,,  and  then  defendant  has  a  right  to  traverse 
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the  allegation  that  the  damage  was  caused  by  his  dam:  see 
BuUen  &  Leake,  2nd  ed.,  p.  367,  and  also  Foot  v.  Edwards,  3 
Blatchford  (Conn.)  Circuit  Keports  310;  Gould  on  Waters, 
3rd  ed.,  pp.  720-1.  Appeal  allowed  with  costs  and  prohi- 
bition granted  with  costs. 

F.  G.  Evans,  Orillia,  solicitor  for  plaintiff. 

E,  D.  Gunn,  Orillia,  solicitor  for  defendants. 


Britton,  J.  March  10th,  1902. 

CHAMBERS. 

WEBLING  V.  FICK. 

Parties  —  Adding  Plaintiffs  —  Consent  ^  Verification  by  Affidavit^ 

Identity  of  Names. 

Appeal  from  order  of  local  Judge  at  Brantford  adding 
F.  Pritchard  &  Co.  as  parties  plaintiffs. 

Action  for  damages  for  breach  of  an  agreement  to  sell 
and  deliver  certain  apples.  Upon  the  consent  of  Pritchard  & 
Co.  to  their  addition  as  plaintiffs  being  filed,  it  was  found 
that  the  witness  to  that  consent, ,  which  was  executed  m 
Liverpool,  England,  and  not  verified  by  affidavit  of  execu- 
tion, bore  the  identically  same  name  as  the  witness  who 
signed  as  to  the  execution  of  the  agreement  in  Brantford, 
Ontario,  in  respect  of  which  the  action  was  brought.  The 
local  Judge,  however,  made  the  order. 

J.  E.  Jones,  for  defendant. 

W.  S.  Brewster,  K.C.,  for  plaintiffs. 

Brittqn,  J. — The  consent  of  Fred.  Pritchard  &  Co.  to 
having  their  names  added  as  plaintiffs  should  be  proved  not 
necessarily  by  the  subscribing  witness,  but  by  an  affidavit 
satisfying  me  that  the  consent  was  really  signed  at  Liver- 
pool, as  it  purports  to  be.  If  the  consent  was  forwarded  for 
signature  and  returned  in  due  course  signed,  and  if  the  sub- 
scribing witness  was  in  Liverpool  on  the  3rd  January,  1902, 
that  can  be  shewn.  If  shewn  within  one  week,  the  appeal  is 
to  be  dismissed  and  plaintiff  allowed  to  add  P.  &  Co.  as 
plaintiffs.  The  plaintiff  Webling  to  consent  that  the  money 
deposited  as  security  for  costs  shall  stand  as  security  for  P. 
&  Co.,  and  without  prejudice  to  defendant's  applying  for 
security  for  costs  from  P.  &  Co.     Costs  of  appeal  to  be  to 
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defendant  in  any  event.    If  consent  was  not  filed,  appeal  to 
be  allowed  with  costs. 

Brewster,  Muirhead,  &  Heyd,  Brantford,  solicitors  for 
plaintiffs. 

Kelly  &  Porter,  Simcoe,  solicitors  for  defendant. 


March  15th,  1902. 
divisional  court. 

HALL  V.  ALEXANDER. 

Easement— Dominant  and  Servient  TenemetU — Covenant  by  Original 
Grantor— Discharge  of  Snow  and  Water  from  Roof  of  Dominant 
Tenement — Duty  of  Owner  of, 

Wheeldon  v.  Burrows,  12  Ch.  D.  31,  followed. 

Appeal  by  defendant  irom  judgment  of  junior  Judge  of 
County  Court  of  York  granting  an  injunction  and  damages. 
The  plaintiff  is  the  owner  of  house  No.  18  Classic  avenue  in 
the  city  of  Toronto,  and  the  defendant  is  the  owner  of  the 
adjoining  house.  No.  20,  and  ice  and  snow  and  water  are  dis- 
charged from  his  house  on  to  the  side  entrance  to  plaintiff's 
house.  One  Turner  formerly  owned  the  land  and  built  and 
sold  the  two  houses  (18  and  20)  thereon,  selling  first  to 
the  defendant's  predecessor  in  title.  The  trial  Judge  held 
that  at  the  time  of  the  severance  of  the  properties  the  eave 
on  the  projection  of  the  house  of  defendant  was  in  existence, 
and  shewed  that  it  was  contemplated  that  the  water  should 
be  carried  off  in  that  way,  and  that  as  to  the  snow  and  ice, 
the  law  will  not  permit  a  land  owner  to  create  easements  of 
a  novel  character,  and  annex  them  to  the  soil  so  as  to  bind 
it  in  the  hands  of  future  owners,  and  that  such  an  easement 
as  here  claimed  was  not  unknown:  Goddard  on  Easements; 
and  that  there  was  no  evidence  to  shew  that  an  easement 
had  been  established  either  expressly  or  impliedly. 

G.  H.  Watson,  K.C.,  for  defendant.  The  conveyance 
from  Turner  contained  a  clause  giving  the  "  right  and  privi- 
lege and  use  of  the  projection  of  the  roof  of  the  house  (No. 
20)  as  at  present  constructed  over  and  above  that  part  ot 
lot  47  immediately  to  the  east  of  the  house,"  and  a  covenant 
for  quiet  and  undisturbed  enjoyment  of  the  projection  as 
at  that  time  constructed,  and  that  the  grantor  upon  a  sale 
of  the  other  portion  of  land  should  reserve  the  right  to  the 
projection. 

E.  E.  A.  DuVernet  and  W.  W.  Vickers,  for  plaintiff. 
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The  judgment  of  the  Court  (Pailconbridge,  C.  J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — The  judgment  of  the  learned  Judge  below 
cannot  be  sustained.  It  is  abundantly  clear  that  the  want  of 
repair  of  the  eavetrough  is  not  the  cause  of  the  trouble. 
The  real  question  is  whether  the  defendant,  whose  roof  and 
eavetrough  are  in  precisely  the  same  shape  and  condition  as 
when  the  original  conveyance  was  made  by  Turner  to  pre- 
decessor in  title  of  defendant,  is  bound  to  prevent  snow  and 
water  discharged  from  the  clouds  upon  his  roof  from  falling 
upon  the  piece  of  plaintifE^s  land  in  question.  He  is  not  so 
bound:  Wheeldon  v.  Burrows,  12  Ch.  D.  31,  per  Thesiger, 
L.  J.  At  the  time  of  the  grant  from  Turner  to  the  plain- 
tiffs predecessor  in  title  on  27th  February,  1888,  the  two 
houses  in  question  had  been  built,  and  the  easement  of 
shedding  snow  and  water,  as  has  been  done  ever  since,  was 
necessary  to  the  reasonable  enjoyment  of  the  property 
granted.  Any  doubt  upon  this  point  is  set  at  rest  by  the 
express  terms  of  the  grant,  which  expressly  gives  the  right 
"to  use  the  roof  as  at  present  constructed"  over  the  por- 
tion of  land  which  was  retained  by  the  grantor.  It  is  quite 
plain  that  the  grantor  could  not,  after  such  a  grant,  insist 
upon  the  grantee  altering  the  construction  of  the  roof  so  as 
to  prevent  the  snow  and  water  from  coming  down;  and  the 
plaintiff  stands  in  no  higher  position  than  the  original 
grantor,  Turner.  The  special  grant  of  the  right  to  main- 
tain the  projection  of  the  roof  over  the  plaintiff's  land 
carried  with  it  the  necessary  consequence  that  water  and 
snow  falling  upon  the  roof  must,  to  a  large  extent,  descend 
upon  the  land  below.  Appeal  allowed  with  costs  and  action 
dismissed  with  costs. 

W.  W.  Vickers  &  Co.,  Toronto,  solicitors  for  plaintiff. 

Watson,  Smoke,  &  Hasten,  Toronto,  solicitors  for  de- 
fendant. 


March  11th,  1902. 
divisional  court. 

THOMPSON  V.  COULTER. 

Sale  of  Landr-Purchase  Money-^Payment— Evidence— Vorroboration 

— Onus  of  Proof, 

Appeal  by  plaintiffs  from  the  judgment  of  the  Chancel- 
lor, delivered  at  the  trial  which  took  plaoe  at  Sandwich  on 
the  7th  October,  1901,  dismissing  the  action  with  costs. 
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F.  E.  Hodgins,  for  plaintiflfs. 

R.  U.  McPherson,  for  defendant. 

The  judgment  of  the  Court  (MacMahon,  J.,  Street,  J., 
LouNT,  J.)  was  delivered  by 

MacMahon,  J. — The  plaintiffs  are  the  executors  of  the 
estate  of  John  David  Thewes,  who  died  on  the  6th  Septem- 
ber, 1900,  at  the  age  of  seventy-four  or  seventy-five  years; 
and  the  action  is  brought  to  recover  from  the  defendant  the 
sum  of  $1,000  received  by  the  defendant  under  the  fol- 
lowing circumstances: — Thewes  was  a  fanner  living  in 
the  township  of  Romney,  in  the  county  of  Essex;  he  and 
the  defendant,  who  is  a  farmer  and  cattle  dealer  in  the  sam^ 
township,  being  on  terms  of  intimacy.  Thewes  lived  alone 
on  his  farm,  and  becoming  ill,  he  was,  in  February  or  March, 
1899,  removed  to  St.  Joseph's  hospital,  in  Chatham,  where 
until  his  death  he  occupied  a  room,  never  leaving  the  hos- 
pital. He  advertised  his  farm  for  sale,  and  the  defendant, 
desiring  to  purchase,  saw  Thewes,  on  the  10th  or  11th 
May,  who  agreed  to  sell  for  $2,500,  the  defendant  to  pay  m 
cash  the  difference  between  that  sum  and  the  amount  of  a 
mortgage  thereon  held  by  a  loan  company  in  London,  for 
$1,000,  and  the  interest  then  due  thereon  and  the  accrued 
taxes.  The  defendant  on  the  12th  May  paid  $300  odd,  and 
before  Thewes  would  sign  the  deed  he  insisted  on  Coulter 
depositing  the  balance  of  the  purchase  money,  amounting  to 
$1,000,  to  his  (Thewes's)  credit  in  the  Merchants  Bank, 
Chatham,  which  the  defendant  did  and  brought  to  Thewes, 
at  the  hospital,  a  savings  bank  deposit  book  therefor. 

On  the  29th  May,  Coulter  went  to  the  hospital,  and 
he  stated  that  Thewes  desiring  him  to  withdraw  the  $1,000 
from  the  bank,  Thewes  signed  his  name  on  a  piece  of  paper, 
which  he  (Coulter)  took  to  the  bank,  but  the  bank  would 
not  pay  the  amount  on  deposit  unless  upon  a  receipt  signed 
by  Thewes  therefor,  and  Coulter  was  ^ven  a  blank  receipt, 
which  Thewes  signed, — the  body  of  the  receipt  being  filled 
in  by  Coulter.  Coulter,  having  received  the  money  from 
the  bank,  stated  when  in  the  witness  box  that  he  on  the 
same  day  handed  it  over  to  Thewes,  who,  after  counting  it, 
folded  it  in  a  piece  of  paper  which  he  put  in  his  breast, 
inside  his  clothing. 

When  Thewes  died,  the  money  was  not  found  in  his 
possession. 

In  July,  Thewes  gave  to  the  Rev.  Pierre  Langlois  an 
order  addressed  to  Coulter,  saying:   "I  ask  Father  Langlois 
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to  see  you  abont  my  money.  I  wish  him  to  have  it  to  De 
put  in  the  Merchants  Bank  at  Tilbury  in  trust  for  me." 
Father  Langlois  said  he  wrote  Coulter  telling  him  what  was 
contained  in  the  order,  and  Coulter  while  in  the  box 
stated  that  he  subsequently  saw  Thewes  and  told  hmi 
of  the  receipt  of  the  letter  from  Father  Langlois,  when 
Thewes  replied,  not  to  mind  what  the  priest  said.  It  is 
therefore  apparent  that  at  the  time  of  this  conversation 
the  minds  of  both  Coulter  and  Thewes  were  directed  to  the 
order  given  by  Thewes  as  to  the  money  which  the  latter 
alleged  was  in  Coulter^s  possession,  and  to  the  demand  he 
had  directed  Father  Langlois  to  make. 

There  was  no  corroboration  whatever  of  the  defendant's 
statement  as  to  his  payment  of  the  $1,000  to  Thewes,  the 
learned  Chancellor  holding  that  the  onus  of  proving  that  it 
had  not  been  received  by  the  deceased  rested  on  the  plain- 
tiffs. With  great  respect,  I  think  he  erred  in  so  holding. 
Without  adverting  to  other  facts  appearing  in  evidence,  I 
think  those  to  which  I  have  referred  are  suflBcient  to  cast 
the  j>nu8  upon  the  defiendant  of  shewing  that  the  money 
was  paid  over  by  him  to  Thewes. 

The  appeal  must  be  allowed  and  the  judgment  directed 
to  be  entered  for  the  defendant  set  aside,  and  judgment 
entered  for  the  plaintiff  for  $1,000,  with  interest  from  the 
29th  May,  1900,  with  costs,  including  the  costs  of  this 
motion. 

Davis  &  Healy,  Windsor,  solicitors  for  plaintiffs. 

J.  W.  Hanna,  Windsor,  solicitor  for  defendant. 


Street,  J.  March  14th,  190?* 

TRIAL. 

GURNEY  V.  TILDEN. 
Costs— Adding  Defendants — Formal  Order, 

At  the  trial  on  29th  June  last,  the  question  was  reserved 
as  to  the  disposition  of  the  costs  of  certain  parties  (other  than 
the  infant  defendants),  who  were  added  as  defendants  after 
the  adjournment  of  the  trial  on  the  14th  January  previous. 

Street,  J.,  held,  after  a  perusal  of  the  reporter's  notes 
made  at  the  trial,  that  it  appeared  that  leave  was  given  to 
the  plaintiff  to  make  all  necessary  amendments  and  bring 
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all  necessary  parties  before  the  Court,  but  that  no  order 
was  made;  that  the  parties  who  have  been  added  as  parties 
defendants  by  the  plaintiff  are  not  necessary  parties,  and 
therefore  he  must  pay  their  costs. 


March  15th,  1902. 
divisional  court. 
TAYLOR  V.  DELANEY. 
Appealr-Surrogate   Court — Bond — Notice  of  Appeal. 

The  plaintiff  gave  notice  that  he  intended  to  appeal  from 
the  judgment  of  a  Surrogate  Court  to  the  Court  of  Appeal. 

Held,  a  valid  notice. 

The  bond  on  appeal  recited  that  the  plaintiff  desired  to 
appeal  to  the  Court  of  Appeal. 

Held,  a  valid  security.  Court  of  Appeal  may  be  read 
"proper  appellate  tribunal." 

Re  Nichol,  1  0.  L.  R.  213,  not  applied. 

Motion  by  plaintiff  to  quash  appeal  of  defendant  De- 
laney  on  the  ground  that  the  notice  of  appeal  from  judg- 
ment of  Surrogate  Court  of  Essex  did  not  state  the  Court 
appealed  to;  and  that  th«  recital  in  the  bond  was  of  an 
appeal  to  the  Court  of  Appeal. 

J.  H.  Moss,  for  plaintiff. 

F.  A.  Anglin,  for  defendant.  i 

Tlie  motion  was  argued  before  a  Divisional  Court. 

Britton,  J. — I  agree  to  dismissing  the  motion  without 
costs. 

Street,  J. — I  am  clearly  of  opinion  that  the  sureties 
would  be  liable  on  the  bond  put  in  if  the  respondent  suc- 
ceeded. The  bond  must  be  interpreted  in  view  of  the  law 
as  it  stood  at  the  time  it  was  executed.  There  was  at  the 
time  the  bond  was  made  only  one  Court  to  which  an  appeal 
could  be  made,  viz.,  a  Divisional  Court  of  the  High  Court, 
and  that  may  fairly  be  taken  to  have  been  the  "  Court  of 
Appeal  ^^  mentioned  in  the  bond.  We  decided  on  the  argu- 
ment that  the  notice  was  sufficient. 

Falconbridge,  C.J. — By  58  Vict.  ch.  13  (The  Law 
Courts  Act,  1895),  sec.  45,  appeals  from  the  Surrogate  Court 
were  transferred  from  the  Court  of  Appeal  to  a  Divisional 
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Court  of  the  High  Court,  but  no  corresponding  change  was 
made  in  the  Surrogate  Court  Rules  or  forms;  and  in  Mr. 
Howells's  work,  2nd  ed.  (partly  re-written,  according  to  the 
preface,  since  the  Act),  the  old  forms  of  bond  appear  at  p.  602. 
It  is  a  case  for  relief  from  the  harsh  rule  in  Re  Nichol,  1  0. 
L.  R.  213.  The  bond  recites  that  the  appellant  "desires 
to  appeal  to  the  Court  of  Appeal/'  not  the  Court  of  Appeal 
for  Ontario,  and  the  words  may  well  be  read  as  equivalent 
to  the  "proper  appellate  tribunal,^'  just  as  in  the  original 
Criminal  Code,  1892,  the  expression  "  Court  of  Appeal  '^  in 
sees.  742  et  seq.  included  any  division  of  the  High  Court 
of  Justice. 

Motion  dismissed  without  costs. 

Clarke,  Cowan,  Bartlett,  &  Bartlett,  Windsor,  solicitors 
for  plaintiff. 

Murphy,  Sale,  &  O'Connor,  Windsor,  solicitors  for  de- 
fendant. 


LouNT,  J.  March  15th,  1902. 

CHAMBERS. 

RE  PERRIN. 

Will—Legacu — To  he  Paid  to  Infant  upon  his  Attaining  2J5  years — 

Interest  on. 

Originating  notice  by  an  executor  under  Rule  938. 

Paragraph  1  of  the  will  of  David  Perrin,  deceased,  is  as 
follows: — "I  give  devise  .and  bequeath  unto  my  beloved  wife 
all  my  real  and  personal  estate  ...  to  use  enjoy  sell 
dispose  of  assign  and  convey  as  she  may  see  fit;^^  and  2  is: — 
"After  the  decease  of  my  said  wife  I  will  and  direct  that 
whatever  may  remain  of  my  said  estate  whether  real  or 
personal  shall  be  equally  divided  among  ^^  six  persons, 
naming  them.. 

Paragraph  2  of  the  codicil  is: — "I  revoke  the  provision 
made  in  paragraph  2  of  my  will  in  favour  of  Augustus 
Sharpe,"  one  of  the  six  persons,  "  he  having  departed  this 
life.^*  And: — "Out  of  the  estate  mentioned  in  the  said 
fl^ond  paragraph  of  my  will  I  give  to  Wray  Sharpe  son  of 
Augustus  Sharpe  the  sum  of  $500  to  be  paid  to  him  without 
interest  after  the  death  of  myself  and  my  wife  but  the  same 
shall  not  be  paid  to  him  until  he  shall  have  attained  the 
age  of  25  years."    His  wife  predeceased  the  testator. 
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A.  E.  Watts,  Brantford,  for  executor. 

W.  S.  Brewster,  K.C.,  for  A.  Sharpe,  guardian  of  W. 
Sharpe. 

LouNT,  J. — The  testator  and  wife  both  being  dead,  the 
meaning  to  be  attached  is,  I  give  and; bequeath  $500  to  hpf 
paid  wdthout  interest  when  Wray  Sharpe  shall  attain  25 
years.  This  would  be  a  payment  of  the  money  to  him  at 
that  time  without  interest.  The  testator  intended  and 
meant  that  if  he,  the  testator,  died  before  the  legate-^ 
reached  that  age,  then  the  legatee  should  get  the  fixed  sum 
of  $500  and  no  more.  I  do  not  think  that  the  testator  in- 
tended that  if  he  and  his  wife  should  die  before  the  time 
fixed  for  payment  interest  should  begin  to  run  from  the 
date  of  his  death,  or  the  death  of  both  himself  and  his  wife. 

Costs  of  all  parties  out  of  the  estate. 


March  15th,  1902. 

divisional  court. 

LAROSE  V.  OTTAWA  TRUST  AND  DEPOSIT  CO. 

Contract — Board  and  LodgingSequest  in  Lieu  of— Lapse. 

The  testatrix  boarded  with  the  plaintiff,  and  while  so 
boarding  made  her  will  containing  a  bequest  to  plaintiff's 
wife.  Erom)  the  time  of  the  making  of  the  will,  the  plain- 
tiff told  testatrix  he  would  not  take  any  board  money  from 
her,  and  did  not  take  any.  The  plaintiff's  wife  died  before 
the  testatrix,  and  the  legacy  lapsed. 

Held,  that,  upon  the  proper  construction  of  what  occurred 
between  the  parties  at  the  time  deceased  ceased  to  pay  her 
board,  the  agreement  was  that  no  board  was  to  be  paid  lor, 
provided  plaintiff's  wife  should,  at  the  testatrix's  death,  be- 
come entitled  to  receive  her  legacy. 

Appeal  by  defendants  from  judgment  of  ^IacMahon, 
J.  The  defendants  are  administrators  with  will  annexed 
to  estate  of  Mary  Kelly,  deceased.  In  June,  1893,  Mary 
Kelly  went  to  reside  with  the  plaintiff  and  his  wife,  agree- 
ing to  pay  $10  a  month  for  her  board  and  lodging.  In 
June,  1895,  Mary  Kelly  by  her  will  bequeathed  a  legacy  of 
$2,000  to  plaintiff's  wife,  Catharine  Larose,  to  whom  she 
also  bequeathed  her  residuary  estate,  amounting  to  about 
$1,800.     About  the  time  of  the  making  of  the  will  Mary 
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Kelly  became  sick,  and  thereafter  required  constant  attend- 
ance and  nursing  until  her  death  on  4th  June,  1901.  After 
the  making  of  the  will  Mary  Kelly  ceased  to  pay  the  $10 
z  montn  for  her  board  and  lodging.  Catharine  Larose  pre- 
deceased Mary  Kelly,  dying  on  the  1st  June,  1901,  and  her 
legacy  lapsed.  The  plaintiff  claims  $2,190,  being  one  dollar 
a  day  for  board,  care,  and  attendance  on  Mary  Kelly  for  6 
years  previous  to  her  death.  The  trial  Judge  held  that  the 
plaintiff  had  not  been  relying  on  bounty,  and  that  under  the 
circumstances  the  proper  remuneration  was  at  least  the 
amount  claimed. 

The  appeal  was  argued  before  a  Divisional  Court  (Fal- 
coNBRiDOE,  C.J.,  Street,  J.) 

A.  B.  Aylesworth,  K.C.,  for  defendants. 

M.  J.  Gorman,  Ottawa,  for  plaintiff. 

Street,  J. — It  appears  from  the  evidence  that  when 
the  plaintiff  became  aware  of  the  fact  that  the  deceased  had 
by  her  will  left  a  legacy  of  $2,000  to  his  wife,  besides  making 
her  her  residuary  legatee,  and  a  legacy  of  $1,000  to  his 
daughter,  he  told  her,  in  effect,  that  he  would  no  longer 
accept  pay  from  her  for  her  board  at  his  house,  and  that 
she  must  consider  it  her  home  for  the  rest  of  her  life.  I 
do  not  think  it  necessary  to  carefully  scrutinize  the  plain- 
tiffs statement  of  the  precise  language  he  used  in  convey- 
ing to  Mrs.  Kelly  his  meaning,  for  the  meaning  that  he 
intended  to  convey  is  plain,  and  his  recollection  of  the  pre- 
cise words  in  which  he  conveyed  it  could  hardly  be  relied 
upon  after  the  lapse  of  some  six  or  seven  years.  A  contract 
of  some  sort  was  entered  into  by  reason  of  the  fact  that 
both  parties  must  be  taken  to  have  acted  from  that  time 
forward  upon  the  understanding  then  arrived  at.  .  .  . 
The  question  is  whether  the  contract  was  that  no  money 
should  be  charged  for  board,  provided  Mrs.  Kelly  did  not 
alter  her  will,  or  whether  it  must  be  taken  to  have  been 
that  no  money  should  be  charged,  provided  Mrs.  Larose 
should  at  Mrs.  Kell3r^s  death  become  entitled  to  receive  the 
legacy  and  other  benefits  bqueathed  to  her.  The  latter  is 
the  proper  construction  of  the  understanding.  ...  If 
Mrs.  Kelly  had  by  her  own  act  revoked  her  will,  he  wouKl 
not  have  been  bound  to  continue  to  keep  her  without  being 
paid.  The  allowance  found  by  the  learned  Jud^e  below, 
though  liberal,  is  based  on  the  uncontradicted  evidence  of 
Dr.  Chabot,  who  attended  Mrs.  Kelly  during  the  whole 
period  covered  by  it. 
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Falconbridge,  C.J. — From  the  uncontradicted  evidence 
it  is  manifest  that  it  was  understood  by  the  parties  that 
compensation  for  deceased^s  board  and  attendance  should  oe 
mLde  by  will,  and  the  compensation  so  to  be  made  by  wiH 
and  not  the  making  of  the  will  formed  tlie  consideration  for 
the  boarding  and  care  of  deceased  for  the  remainder  of  her 
life.  Having  regard  to  Dr.  Chabot's  evidence,  the  amount 
allowed  is  not  too  much. 

Appeal  dismissed  with  costs. 

M.  J.  Gorman,  Ottawa,  solicitor  for  plaintiff. 

Scott,  Scott,  Curie,  &  Gleeson,  Ottawa,  solicitors  for 
defendants. 


March  12th,  1902. 
L/.-A. 
WEST  v.  BENJAMIN. 
Partnership— Settlemen  t—Acco  unting. 

Appeal  by  plaintiff  from  order  of  Meredith,  C.J.,  upon 
appeals  by  plaintiff  and  also  defendant  from  a  report  of  the 
Master  at  Napanee  upon  a  reference  directed  by  the  Supreme 
Court  of  Canada  to  take  partnership  accounts  between  the 
parties  from  and  inclusive  of  the  1st  day  of  January,  1882, 
to  the  dissolution  of  the  partnership,  and  including  in  such 
account  all  the  rights  and  liabilities,  assets  and  effects,  be- 
longing to  the  partnership,  as  they  existed  on  the  Ist  day  of 
January,  1882,  and  the  dealings  with  such  property  since  the 
dissolution.  The  judgment  of  the  Supreme  Court  recited 
and  confirmed  a  settlement  arrived  at  on  February  4th,  1882. 

A.  B.  Aylesworth,  K.C.,  and  J.  H.  Madden,  Napanee,  for 
plaintiff.  Pursuant  to  the  judgment  the  report  should  have 
allowed  as  an  asset  of  the  partnership  on  January  1st,  1882, 
a  sum  of  $4,751,  the  amount  of  sundry  private  accounts  of 
defendant,  for  which  he  had  given  partnership  goods  in  pay- 
ment and  not  been  charged  with  their  price,  and  also  a  sum 
of  $2,063.03  credited  as  paid  by  defendant  for  partnership 
debts,  but  paid  for  by  deliver}^  of  partnership  goods,  not 
charged  to  him,  and  both  these  sums  could  be  properly  taken 
into  account  without  disturbing  the  figures  of  matters  agreed 
upon  by  the  settlement  of  February  Ist,  1882.  The  Master's 
finding  that  defendant  had  at  the  time  of  the  settlement 
$4,000  worth  of  unpaid  promissory  notes  in  his  hands  and 
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unaccounted  for,  and  which  the  Chief  Justice  reduced  by 
$3,000,  should  not  be  disturbed. 

W.  E.  Eiddell,  K.C.,  and  C.  A.  Masten,  for  defendant, 
also  appealed  from  the  order.  The  $3,000  allowed  by  the 
Master  against  defendant,  and  the  $1,000  known  as  the  Ger- 
man note  should  not  be  allowed. 

The  Court,  composed  of  Osler  and  Maclennan,  JJ.A., 
(Lister,  J.A.,  having  died  after  the  argument  and  before 
judgment)  allowed  the  appeal  as  to  promissory  notes  and  dis- 
missed it  as  to  items  of  $4,751  and  $2,063.03.  Plaintiff  to 
have  three-quarters  of  the  costs  of  his  appeal.  The  cross- 
appeal  was  dismissed  with  costs  and  judgment  in  other 
respects  affirmed.  It  was  stated  that  Lister,  J. A.,  had  come 
to  a  similar  conclusion. 

Iferoche  &  Madden,  Napanee,  solicitors  for  plaintiff. 

Herrington  &  Warner,  Napanee,  solicitors  for  defendant. 


Britton,  J.  March  10th,  1902. 

CHAMBERS 

GEARING  V.  McGEE. 
Pleading— Amendment — Attaching   Order — Defence  of. 

The  plaintiff  in  a  former  action  sued  the  defendants  and 
one  Robinson  to  enforce  a  mechanic's  lien  (see  27  A.  R.  364). 
The  plaintiff^s  action  was  dismissed  as  against  the  owners, 
the  McGees,  but  his  lien  was  declared  against  the  interests 
of  the  Robinsons  in  the  property.  In  the  former  action  the 
McGees  gave  an  indemnity  to  the  Robinsons  to  protect  them 
against  liens.  This  indemnity  was  subsequently  assigned  to 
the  plaintiff  Gearing,  who  now  brings  this  action  upon  it. 
After  judgment  in  the  former  action  and  taxation  of  costs 
against  Gieaxing,  the  McGees  obtained  a  garnishment  order 
attaching  all  moneys  in  the  hands  of  Robinson  and  others, 
of  Gearing,  to  answer  the  costs  due  the  McGees  by  Gearing. 
In  this  action  by  Gearing  upon  the  indemnity  thus  assigned 
to  him,  the  Master  in  Chambers  gave  the  defendants  the 
McGees  liberty  to  set  up,  as  a  defence,  the  above  garnishments 
order. 

The  plaintiff  appealed. 

J.  E.  Jones,  for  plaintiff. 

W.  N.  Ferguson,  for  defendant. 
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Britton,  J. — Appeal  by  plaintiff  from  so  much  of  the 
order  of  the  Master  in  Chambers  as  allows  defendants  to 
amend  their  defence  by  pleading  an  attaching  order  against 
Eobinson  and  others,  obtained  by  the  defendants  as  judg- 
ment creditors  in  an  action  against  the  plaintiff  in  which 
defendants  recovered  judgment.  That  judgment  is  in  favour 
of  defendants  against  the  plaintiff  for  $471.59.  This 
amount^  with  interest,  or  any  part  of  it,  the  plaintiff  is  willing 
to  allow  against  corresponding  amount  he  may  be  entitled 
to  in  this  action.  The  defendants  say  that,  in  addition  to 
the  $471.59  and  interest,  which  plaintiff  in  his  claim  admits 
and  is  willing  to  set  off,  they  are  entitled  to  subsequent 
costs;  if  so,  the  defendants,  in  the  event  of  plaintiff's  recovery 
herein,  should  be  entitled  to  set  these  off;  and  no  doubt  an 
order  would  be  made  upon  application  for  that  purpose,  if 
plaintiff  objected.  The  only  possible  object  of  pleading  the 
attaching  order  would  be  to  let  in  evidence  of  the  state  of 
account  between  plaintiff  and  Robinson  and  others,  for  the 
purpose  of  attempting,  in  that  way,  to  get  the  alleged  sub 
sequent  costs  of  defendants  upon  their  judgment  against 
plaintiff,  a  part  of  which  costs  is  for  an  appeal  from  the 
taxation.  I  am  of  opinion  that  the  amiendment  should  not 
be  allowed.  To  plead  this  attaching  order  would  further 
complicate  a  matter  already  a  good  deal  involved.  It  is  not 
a  plea  that  can  help  defendants,  but  will  embarrass  the 
plaintiff.  It  does  not  in  any  way  go  to  the  merits  or  assist 
in  determining  the  real  matters  in  controversy  between  the 
parties. 

Appeal  allowed.     Costs  to  plaintiff  in  any  event. 

DuVernet  &  Jones,  Toronto,  solicitors  for  plaintiff. 

Millar,  Ferguson,  &  Hughes,  Toronto,  solicitors  for  de- 
fendants. 
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Meredith,  J.  March  12th,  1902. 

TRIAL. 

McLELLAN  v.  HOOEY. 

Assessment  and  Taxes  —  Sale  for  Taxes  —  Description  of  Land— 
Suffieieticy  of  —  Possession  —  Adverse  after-avquired  Riyhis  of 
Entry— R,  S.  O.  ch.  224,  »ec.  211. 

Action  by  plaintiff,  claiming  under  a  registered  paper 
title,  to  recover  possession  of  certain  lots  of  land  in  the  town 
of  Trenton,  and  to  set  aside  a  tax  deed  made  to  defendant, 
and  for  other  relief.  The  plaintiff  derived  his  registered  title 
after  the  sale  for  taxes  to  defendant.  The  lots  were  adver- 
tised for  sale  on  23rd  September,  1896,  for  arrears  of  taxes 
for  the  years  1892-3-4,  and  the  sale  was  adjourned  to  7th 
October,  1896,  at  which  time  the  corporation  purchased,  and 
in  May,  1899,  assigned  the  certificates  to  defendant,  who 
went  into  possession  of  the  lots,  which  had  hitherto  been 
vacant,  and  made  improvements  to  the  value  of  $650. 

A.  Abbott,  for  plaintiff. 

W.  C.  Mikel,  for  defendant.  Tlie  fact  that  there  arc 
only  two  lots,  7  and  8,  discloses  only  a  latent  ambiguity, 
and  evidence  may  be  given  to  shew  that  the  lots  sold  were 
the  lots  bought  by  the  defendant  and  in  his  possession. 
The  tax  sale  is  valid  under  57  Vict.  ch.  85  and  61 
Vict.  ch.  56.  Moreover,  the  assignment  of  mortgage  * 
under  which  plaintiff  claims  is  dated  17th  September. 
1900,  and  the  conveyance  to  him  is  dated  1st  August,  1900, 
both  after  the  entry  into  possession  of  defendant;  and  there- 
fore under  sec.  211  of  the  Assessment  Act  defendant  must 
succeed. 

F.  Britton  Osier  appeared  for  town  of  Trenton,  though 
not  parties. 

Meredith,  J. — The  lands  were  generally  described  as 
lots  5,  6,  7,  and  8  on  the  east  side  of  McTjellan  avenue,  in 
the  town  of  Trenton.  There  happen  to  be  two  other  lots  on 
tht  east  side  of  McLellan  avenue  also  numbered  7  and  8, 
and  it  was  urged  that  as  to  those  two  lots,  at  all  events^ 
there  was  such  uncertainty  as  to  avoid  the  sale;  that  the 
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lots  ill  ([Ucstion  ought  to  have  l)eoii  doscribed  as  in  the 
li'viuc  iSurvoy,  tlic  ollur  iols  i  and  8  being  in  what  is  called 
thu  Jubilee  survey.  Ihere  was  no  other  lot  r>  or  0  ou  the 
east  side  ol  the  avenue,  and  throughout  the  proeeeuings 
the  four  lots  in  question  were  grouped  together  with  an 
adjoining  lot,  4,  ironting  upon  anouher  sireet;  and  the 
oiuy  testimony  given  upon  the  question  ol  itlentity  was  that 
oi'  plaintiil's  witness,  the  town  engineer,  who  saia,  in  effect, 
that  the  grouping  ol  the  lots  removed  any  doubt  as  to  tJieir 
identity,  any  ambiguity  or  uncertainty  as  to  lots  7  and  8; 
and,  besides  this;  in  some  oi  the  proceedings  the  lots  were 
otherwise  distinguished  so  as  to  reniove  any  excuse  for 
doubt,  real  or  assumed,  as  to  their  identity. 

Apart  from  all  this,  no  one  concerned  has  been  misled 
.  .  .  and  the  taxes  have  been  properly  imposed,  and  iho 
proper  person  had  notice  of  assessment  and  inwjntion  to  seii. 
.  .  .  The  plaintiff  obtained  his  title  while  the  defendant 
was  in  occupation  under  his  tax  title,  and  it  w'as  contended 
for  defendant  that,  by  reason  of  sec.  211  of  the  Assessment 
Act,  the  plaintiff  could  not  succeed,  but  the  same  question 
probably  arises  here  as  that  already  dealt  with,  for  if  the 
assessment  and  sale  proceedings  be  void  for  uncertainty  as 
to  the  lands,  it  can  hardly,  be  said  to  be  a  case  **  where  lanas 
are  sold  for  arrears  of  taxes.'"  And  so  too  probably  as  to 
the  defence,  based  upon  61  Vict.  ch.  56  (0.)  ±Jut  1  find  that 
the  proceedings  were  not  invalid  by  reason  of  the  descrip 
tion  of  the  lands,  and  that  it  was  suthcient  in  this  oase  for 
the  purposes  of  tlie  taxation,  and  sale  in  question:  see  Hyatt 
V.  Mills,  19  A.  E.  321);  Assessment  Act,  sees.  13  (1)  (c),  (4), 
columns  8  and  i),  sees.  29,  34,  51,  and  schedule  i).,  sec.  V4, 
sub-sec.  2,  and  sees.  152-5,  162,  173,  177,  193,  203,  207, 
and  212. 

Action  dismissed  with  costs. 

A.  Abbott,  Trenton,  solicitor  for  plaintiff. 

\V.  C.  ^likel,  Belleville,  solicitor  for  defendant. 


Brixton,  J.  March  17th,  1902. 

TRIAL. 

TORONTO  JUNCTION   PUBLIC   SCHOOL   BOARD   v. 

COUNTY  OF  YORK. 

Public  Schools — ^fodel  ScJiool—SupiKtrt  of — Contribution  by  County 
—Hcfiool  in  a  Separated  Town  Territorially  within  County. 

Action  brought  for  a  declaration  that  defendants  are 
liable  under  the  provisions  of  the  Public  Schools  Act  to 
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contribute  towards  the  support  of  the  South  York  County 
Model  School,  situated  at  the  town  of  Toronto  Junction. 

W.E.  fianej,  for  plaintiffs. 

C.  C.  Hobinson^  for  defendants. 

Brixton,  J. — The  plaintiffs  are  entitled  to  the  declara- 
tion as  prayed.  Toronto  Junction  is  territorially  within  the 
Limits  of  the  county  of  York,  but  it  is  a  separate  town, 
within  the  provisions  of  the  Municipal  Act>  and  as  a  muni- 
cipality is  not  under  the  jurisdiction  of  the  county  council 
Is  Toronto  Junction  part  of  the  county  of  York,  within  the 
meaning  of  sees.  83  and  84  of  1  Ewd.  YII.  ch.  39^  for  educa- 
tional purposes  ?  That  is  to  say,  for  the  purpose  of  compel- 
ling the  county  of  York  to  contribute  to  the  maintenance  of 
its  model  school,  set  apart  by  the  boar/i  of  examiners  as  one 
of  the  model  schools  of  the  county.  The  coimty  board  of 
examiners  is  a  board  appointed  by  the  municipal  council  of 
the  county.  That  board  must  have  as  one  oi  its  members 
the  inspector  of  any  town  (within  the  county)  separated 
from  the  county.  That  board  has  jurisdiction  within  the 
county  as  to  the  subjects  (limited  in  number)  with  which  it 
can  deal.  The  board  can  set  apart  at  least  one  public  school 
in  the  county  as  a  model  school  for  the  training  of  teachers. 
Such  a  school  could  be  established  by  the  board  in  a  town 
(within  the  county),  although  separated  municipally  from  the 
county.  If  the  board  could  do  this  now,  it  follows  that  this 
model  school  in  Toronto  Junction,  properly  set  apart  as  a 
county  model  school,  continues  such,  notwithstanding  the 
separation  of  the  town  municipally  from  the  rest  of  the 
county.  The  word  "county,^^  in  the  Act,  sometimes  must 
be  applied  territorially  and  sometimes  municipally.  In  this 
case  the  model  school  is  a  county  school,  although  in  the 
separated  town.  Judgment  for  plaintiffs  with  High  Court 
costs. 

Mills,  Eaney,  Anderson,  &  Hales,  Toronto,  solicitors  for 
plaintiffs. 

C.  C.  Eobinson,  Toronto,  solicitor  for  defendants. 


LouNT,  J.  March  18th,  1902. 

CHAMBERS. 

BE  ANDERSON. 

Will— Direction  to  Pay  Debts  out  of  Estate— Specific  Devise  of  Per 
sonalty— Residuary  Devise  of  Money  and  Securities  for  Monep 
—Debts  Payable  out  of  Money, 

Originating  notice,  heard  at  London,  by  executors  of 
John  Anderson,  deceased,  for  a  direction  as  to  the  fund 
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out  of  which  the  testator's  debts,  amountiiig  to  $1,1^3,  or®  to 
be  paid. 

M.  P.  McDonagh^  London,  for  executors  and  for  Ellen 
Needham. 

B.  O.  Fisher^  London,  for  Margaret  Ardel. 

F.  P.  Betts,  London,  for  J.  H.  Needham,  an  infant. 

LoiXNT,  J.— The  estate  is  valued  at  $27,000.  The  per- 
sonal  property,  household  furniture,  goods,  chattels,  and 
effects,  excepting  money  and  securities  for  money,  are  of 
the  value  oi  $1,200.  The  money  amounts  to  $5,880,  ana 
securities  for  money  are  of  the  value  of  $3,060.  By  clause 
1  of  the  will,  provision  is  made  by  the  testator  for  the  pay- 
ment of  his  just  debts,  funeral  and  testamentary  expenses, 
by  his  executors,  out  of  the  estate,  as  soon  as  convenient 
after  his  decease.  Other  clauses  contained  devises  of  nid 
real  estate  in  different  parcels  to  his  grandson,  John  Ham- 
ilton Needham,  the  infant,  to  Margaret  Ardel  and  Ellen 
Needham,  his  daughters.  By  clause  6  of  his  will,  he  gave 
and  bequeathed  all  his  ^^  personal  property,  household  f umi- 
ture,  goods,  chattels,  and  effects  to  my  grandson,  John 
Hamilton  Needham,  excepting  the  money  and  securities  for 
money  of  which  I  die  possessed,*'  and  by  clause  t  he  directed 
that  "the  money  and  securities  for  money  of  which  I  di^i 
possessed  be  divided  '*  among  his  daughters  and  grandson  in 
certain  proportions.  I  think  that  the  debts  must  be  paid 
out  of  the  money  and  securities  for  money  bequeathed  in 
clause  7..  The  money  in  hand  is  the  proper  fund  to  which 
resort  should  be  had  for  the  payment  of  debts,  and  in  this 
case  there  is  sufficient  for  the  purpose.  Clause  7  is  a  resi- 
duary clause,  but  clause  6  is  of  a  specific  legacy,  and  not  to 
be  resorted  to  for  the  payment  of  debts  as  long  as  there  are 
sufficient  funds  for  that  purpose  under  clause  7. 

Order  accordingly.  Costs  of  all  parties  out  of  funo 
mentioned  in  clause  7. 


Meredith,  J.  March  19th,  1902. 

CHAMBERS. 

NESBIT  V.  GALNA. 

Security  for  Oost9— Residence  of  PlaifUiff  out  of  OntarUH-Return— 
Ordinary  Residemse-^Rulea  1198  (h),  1199, 

An  appeal  by  the  plaintiff  from  an  order  of  the  local 
Master  at  Saxnia  dismissing  an  application  by  the  plaintiff 
to  set  aside  a  praecipe  order  for  security  for  costs. 

The  plaintiff  was  a  British  subject,  and  was  always  a 
resident  of  Ontario  until  his  second  marriage  in  1896,  sine? 
when  he  had  been  living  and  working  part  of  the  time  in 
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the  State  of  Michigan  and  part  of  the  time  in  Ontario;  ho 
had  no  property  or  means  in  Ontario;  his  wife  had  a  home 
in  Michigan^  and  after  his  marriage  he  made  that  his  place 
of  residence  so  far  as  possible,  and  had  no  other  place  of 
residence.  When  this  action  was  begun  in  March,  1901, 
the  plaintiff  was  at  his  wife^s  home  in  Michigan,  and  his 
solicitor  indorsed  that  as  his  place  of  residence  on  the  writ 
of  summons.  In  January,  1902,  after  delivery  of  statements 
of  claim  and  defence,  the  defendants  obtained  under  Rule 
1199,  on  praecipe,  an  order  for  security  for  costs.  The 
plaintiflE  and  his  wife  had  then  come  to  Ontario  for  the 
winter  and  were  boarding  at  an  hoteL  The  plaintiff  stated 
on  affidavit  that  he  had  come  to  reside  permanently  m 
Ontario. 

D.  L.  McCarthy,  for  plaintiff. 

J.  D.  Falconbridge,  for  defendants. 

Meredith,  J. — The  order  was  rightly  made,  not  only 
under  Rule  1199,  but  also  because  plaintiff  actually  resided 
out  of  Ontario  at  the  time.  After  his  marriage,  his  residence 
was  at  his  wife^s  home,  in  Michigan.  As  to  the  question 
whether,  if  the  plaintiff  now  really  resides  in  Ontario  ana 
intends  to  reside  therein,  that  circumstance  is  sufficient  to 
relieve  him  from  the  order:  at  law  it  ordinarily  would  not, 
especially  if  security  had  been  given :  BadnaJl  v.  Haylay,  A 
M.  &  W.  635;  Westenberg  v.  Mortimore,  L.  R,  10  C.  P.  438; 
Hatley  v.  Merchants^  Despatch  Co.,  12  A.  R.  640:  but  in 
equity  it  would:  OTonner  v.  Sierra  Nevada  Co.,  24  Beav. 
435;  Mathews  v.  Chichester,  30  Beav.  135;  Harvey  v.  Smith, 
1  Ch.  Chamb.  392.  No  case,  however,  seems  to  lay  down 
any  clear  and  positive  rule  upon  the  subject     .    .     . 

The  plaintiff  being  a  British  subject,  always  a  resident 
of  Ontario  until  his  second  marriage  about  six  years  ago, 
and  even  during  that  time  frequently  sojourning  and  doing 
business  in  Ontario,  and  security  not  having  been  given, 
but  a  praecipe  order  only  obtained,  I  should  feel  authorized 
in  relieving'  him  from  that  order,  if  quite  satisfied  that  he  is 
now  actually,  and  intends  to  continue,  a  resident  of  Ontario : 
see  Place  v.  Campbell,  6  D.  &  L.  113.  .  .  But,  upon  the 
evidence,  I  look  upon  the  wife's  home  in  Michigan  as  really 
the  place  of  residence  of  herself  and  the  plaintiff,  and  likely 
so  to  remain :  see  Marsh  v.  Beard,  1  Ch.  Chamb.  390 ;  Wat- 
son V.  Yorston,  1  U.  C.  L.  J.  N.  S.  97. 

The  local  Master  has  found  that  the  plaintiff's  ordinary 
place  of  residence  is  at  his  wife's  home,  and  that  his  resi- 
dence in  Ontario,  boarding  at  an  hotel,  though  for  months 
past,  is  merely  a  temporary  residence.  I  have  not  disagreed 
with  him  in  that  finding;  the  burden  of  proof  was  upon  the 
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plaintiff.  Bule  1198  (b)  therefore  applies,  and  the  case  is 
one  in  which  an  order  for  security  for  costs  ought  to  be 
made,  aud  nothing  would  be  gained  by  setting  aside  the 
praecipe  order  and  making  another  order  to  the  same  effect. 

Appeal  dismissed:  costs  in  cause  to  defendants. 

Hanna  &  McCarthy,  Samia,  solicitors  for  plaintiff. 

W.  L.  Height,  Parry  Sound,  solicitor  for  defendant. 

LouNT,  J.  March  20th,  1902. 

CHAMBERS. 

KB  FITZSIMMONS. 

Will— Death  toitJiout  Issue— Executory  Devise—Power  of  Sale—aiw- 
ecutors— Executors  of  Executor— Rule  of  Construction. 

Originating  notice  under  Rule  938  by  executors  of  B. 
Ferguson,  deceased,  the  last  surviving  executor  of  K.  Pitz- 
simmons,  deceased.  R.  Pitzsimmons  died  in  1846,  leaving 
surviving,  his  wife  Elizabeth,  and  one  child  Mary  Ann.  The 
will  provided  as  follows: — "Firstly,  I  give  and  bequeath 
my  real  estate  .  .  .  containing  50  acres  to  the  sole  and 
proper  use  of  my  wife  Elizabeth  and  my  child  Mary  Ann 
in  the  following  manner  and  on  these  express  conditions, 
viz.: — My  said  wife  is  to  have,  possess,  and  enjoy  all  my  said 
real  estate,  subject  to  the  payment  of  all  my  just  and  law- 
ful debts,  for  the  support  of  herself  and  my  child  as  long  as 
she  remain  my  widow,  and  in  the  event  of  her  marrying 
after  my  decease,  it  is  my  will  that  all  my  real  estate  afore- 
said should  to  all  intents  and  purposes  become  the  sole 
property  of  my  said  child  Mary  Ann  and  her  heirs  after  her, 
and  in  case  of  the  above  event  my  will  is  that  the  place 
might  be  leased  by  my  executors,  and  the  proceeds  solely 
appropriated  to  the  support  of  my  said  child,  and  in  the 
event  of  my  said  child  Mary  Ann  dying  without  issue,  it  is 
my  will  and  desire  that  my  said  real  estate  should  be  sold, 
and  the  proceeds  equally  divided  between  the  children  of 
my  brother  James,  and  also  between  the  children  of  my 
sister  Margaret,  that  is,  to  be  equally  divided  between  the 
children  of  my  said  brother  and  sister  respectively.  I  here- 
by appoint  Robert  Ferguson  and  Keiran  Kelly  to  be  my  sole 
executors*  to  carry  the  above  into  effect.'*  The  widow  re- 
mained unmarried,  and  died  in  1897.  The  daughter  died 
unmarried  in  1900. 

W.  Davidson,  for  petitioners. 

J.  Hales,  for  executors  of  Mary  Ann  Fitzsimmons. 

W.  I.  Dick,  Milton,  for  Robert  Murphy,  representing  a 

class. 
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LouiNT,  J. — "A  will  siiould  be  construed  by  reading  it 
in  the  ordinary  and  grammatical  t^cnse  oi  the  words,  unless 
some  obvious  absurdity  or  some  repugnance  or  inconsistency 
with  the  declared 'intentions  of  the  writer  to  be  extracted 
from  the  whole  insirument  should  follow  from  so  reading 
it:''  per  Lord  Wensleydaie  in  Abbott  v.  Mitchell,  7  H.  L. 
Cas.  877.  "  It  is  not  the  duty  of  a  court  of  justice  to  search 
for  a  testator's  meaning  otherwise  than  by  fairly  interpreting 
the  words  he  has  used:"  per  Lord  (Jranworth  in  the  same 
case.  See  also  Crawford  v.  Broddy,  2G  S.  C.  ii.  at  p.  353. 
Adopting  this  rule  ol  construction,  and  reading  the  will  in 
the  ordinary  and  grammatical  sense,  it  appears  to  me  that 
Mizabeth  i^itzsimmons,  the  widow  of  the  testator,  took  aai 
estate  for  life,  subject  to  being  cut  down  to  an  estate  termin- 
able on  her  marrymg  again,  and  subject  to  the  express  con- 
ditions of  the  payment  of  nis  debts,  and  to  the  support  of 
his  child  Mary  Ann,  and  as  long  as  she  remained  his  widow, 
but  if  she  married  again,  her  estate  would  absolutely  cease; 
otherwise  an  estate  for  life,  if  she  remained  unmarried. 
His  child  Mary  Ann,  by  the  words  "I  give  and  bequeatn 
my  real  estate  to  the  sole  and  proper  use  of  my  child  Mary 
Ann,'^  took  an  estate  in  fee  simple,  subject  to  an  executory 
devise  over  in  the  event  of  her  dying  without  issue,  by  the 
words,  "in  the  event  of  my  child  dying  without  issue  it  is 
my  will  that  my  real  estate  should  be  sold  and  the  proceeds 
equally  divided  between  the  children  of  my  brother  and 
sister.'  I  think  these  words  import  a  failure  of  issue 
restricted  to  the  time  of  the  death  of  the  first  devisee:  Ex 
p.  Uavis,  2  Sim.  N.  S.  114;  Coltsman  v.  Coltsman,  L.  R.  3 
Jd.  L.  121;  Gray  v.  Eochford,  2  S.  C.  E.  431;  Jarman  on 
Wills,  5th  ed.,  1332.  The  rule  is  well  established  of  restric- 
tive construction  for  cases  in  which  the  devise  is  to  A.  in 
fee,  and  if  he  dies  without  issue,  then  at  his  death,  over. 
.  .  •  I  think,  also,  it  must  be  held  that  the  intention  of 
the  testator  was  that,  whether  the  estate  reached  Mary  Ann 
through  one  channel  or  the  other,  he  intended  and  willed 
that  if  she  died  without  issue,  then  there  should  be  the 
executory  gift  over,  the  lands  should  be  sold  and  the  pro- 
ceeds go  to  the  children  of  his  brother  and  sister  as  men- 
tioned in  the  will.  By  giving  to  the  will  this  construction 
full  meaning  is  attached  to  all  of  it,  with  the  result  that  the 
manifest  intention  of  the  testator  is  effectuated  without  re- 
pugnance or  inconsistency.  This  being  so,  the  executors 
of  the  deceased  surviving  executor  of  this  testator  have 
power  to  sell  and  distribute  the  proceeds  among  the  child- 
ren of  his  brother  and  sister.  The  will  does  not  clothe  the 
executors  directly  with  authority  to  sell,  but  directs  a  sale, 
and  his  executors  are  "  to  be  his  sole  executors  to  carry  the 


above  into  effect/*  This  would  be  suflBcient  authority  for 
the  executors  if  either  were  alive;  what  either  of  them,  ii 
living,  could  do,  the  executor  of  the  survivor  can  do:  Wil- 
liams on  Executors,  9th  ed.,  204.  See  also  Re  Stephenson, 
Kinnee  v.  Malloy,  24  0.  R.  396. 

Declare,  therefore,  that  Mary  Ann  took  an  estate  in  fee 
simple  subject  to  an  executory  devise  over  if  she  died  with- 
out issue,  whereby  the  executors  of  Robert  Fitzsimmons  were 
empowered  to  sell  and  distribute  the  proceeds  among  the 
children  of  the  testator's  brother  and  sister,  and  that  the 
executors  of  the  surviving  executor  have  power  to  sell. 
Costs  of  all  parties  out  of  the  estate 

G.  E.  McCraney,  Milton,  solicitor  for  petitioners. 

W.  I.  Dick,  Milton,  solicitor  for  R.  Murphy. 

Mills,  Raney,  Anderson,  &  Hales,  Toronto,  solicitors  for 
executors  of  Mary  Ann  Fitzsimmons. 


Meredith,  J.  March  21st,  1902. 

CHAMBERS. 

HENRY  V.  WARD. 
ArrcH— Intent  to  Quit  Ontario  with  Intent  to  Defraud — Foreigner, 

Motion  by  defendant  for  his  discharge  from  custody 
under  an  order  for  his  arrest  made  upon  the  plaintiffs'  appli- 
cation by  the  Judge  of  the  County  Court  of  Essex.  The 
defendant  was  never  a  resident  of  Ontario,  but  was  a  citizen 
of  the  United  States  of  America,  and  a  resident  of  and  a 
large  property  owner  in  the  State  of  Michigan. 

J.  H.  Moss,  for  defendant. 

J.  M.  Clark,  K.C.,  for  plaintiffs. 

Meredith,  J. — If  the  truth  and  the  whole  truth  had 
been  told  upon  the  ex  parte  application  for  the  order,  it  could 
uot  rightly  have  been  made:  see  Cozens  v.  Richer,  Dra.  167; 
Fryer  v.  Hislop,  1  Ex.  437;  Bowers  v.  Flower,  3  P.  R.  62. 
The  defendant  must  now  be  discharged  from  custody,  because 
he  was  not  at  the  time  the  order  was  obtained  about  to  quit 
Ontario  at  all,  and  because,  upon  the  whole  evidence  brought 
out  upon  this  motion,  the  defendant  did  not  then  intend  to 
defraud  his  creditors  generally  or  the  plaintiffs  in  particular, 
by  quitting  Ontario. 

Order  made  for  discharge  of  defendant  with  costs. 

Fleming,  Wigle,  &  Rodd,  Windsor,  solicitors  for  defend- 
ant. 

J.  W.  Hanna,  Windsor,  solicitor  for  plaintiffs. 
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Winchester,  Master.  March  6th,  1902. 

Robertson,  J.  March  19th,  1902. 

CHAMBERS. 

BEX  EX  EEL.  EGBERTS  v.  PONSFOED. 

Quo  Warranto— Notice  of  Motion  for  Tuesday    tJ^th  February,  hy 
Mistake  for  Tuesday   25th  February,  Yalid^  Amendintfit 

This  was  an  application  for  an  order  to  unseat  the 
respondents,  who  had  been  elected  aldermen  of  the  city  of 
St.  Thomas. 

On  the  6th  February,  1902,  the  relator,  upon  filing  his 
aflBdavit  and  the  affidavits  of  two  others,  etc.,  obtained 
a  fiat  to  serve  the  notice  of  motion — upon  his  filing  a 
sufficient  recognizance  as  provided  by  the  Municipal  Act, 
R.  S.  0.  1897  ch.  223,  sec.  220— for  an  order  setting  aside 
and  declaring  invalid  and  void  the  election  or  pretended 
election  held  on  the  6th  February,  1902,  at  the  city  of 
St.  Thomas,  under  which  election  the  respondents — eleven 
in  all — had  imjustly  usurped  the  office  of  alderman  in  and 
for  the  city  of  St.  Thomas. 

Before  serving  the  notice  of  motion,  the  relator^s  solici- 
tor filled  in  the  date  upon  which  it  was  returnable  as  "Tues- 
day the  24th  day  of  February,  A.D.  1902.''    This  notice  of 
motion  was  served  upon  the  respondents  on  the  15th  Feb- 
ruary, 1902,  and  phortly  thereafter  it  was  discovered  that  a 
mistake  had  been  made  in  describing  the  date  as  "  Tuesdav 
the  24th  day  of  February,''  instead  of  "Tuesday  the  26th 
day  of  February;^'  and  on  the  18th  February  a  notice  en- 
titled in  this  TUdXizi  and  reading  as  follows: — "  Take  notice, 
that  by  a  clerical  error  in  the  notice  of  motion  served  on 
vou  herein,  it  is  ctaled  thai  a  motion  will  be  made  before 
the  said  Master  in  Chambers  at  Osgoode  Hall  in  the  city* 
of  Toronto,  at  eleven  o'clock  in  the  forenoon,  on  Tuesday 
the  24th  day  of  February,  1902,  instead  of  Tuesday  the 
25th  day  of  February,  1902;  and  you  are  hereby  notified 
that  the  day  on  which  the  said  motion  will  be  made  is 
Tuesday  the  25th  day  of  February,  A.D.  1902:" — was  served 
upon  a  number  o'  Ihe  respondents  by  the  relator;  and  the 
remainder  were  served  with  same  on  the  20th,  21st,  and 
22nd  days  of  February.     This   notice   was   signed   by   the 
relator  John  West  Eobejrts,  by  his  solicitor. 
J.  H.  Moss,  for  the  relator. 
E.  E.  A.  DuV  oinet,  for  the  respondents. 
The  Master  in  Chambers,  after  referring  to  Batten 
V.  Harrison,  3  Bos.  &  Full.  1.  and  Eldon  v.  Hai^,  1  Chit. 
11,  held  the  notice  valid  for  25th  February,  and  continued 
as  follows: — 

It  was  further  argued  by  counsel  for  the  respondents 
that  there  was  no   provision  in   the   statute    giving  any 
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authority  to  amend  the  notice  of  motion  or  enlarging  the 
time. 

K.  S.  0.  1897  ch.  223,  sec.  220  (4),  seems  to  me,  how- 
ever, to  give  all  the  power  that  is  given  under  the  Consoli- 
dated Rules  of  Practice  under  the  Judicature  Act  to  the 
proceedings  under  that  Act. 

It  says:  "Where  the  proceedings  are  taken  hefore  a 
Judge  of  the  High  Court,  or  hefore  the  Master  in  Chambers 
.  .  .  the  same  shall  be  entitled  and  conducted  in  the 
High  Court  of  Justice  in  the  same  manner  as  other  pro- 
ceedings in  Chambers."     .     .     . 

From  1888  to  1897,  the  provisions  of  this  statute — 
sees.  220  (1)  anvl  (2)  to  236,  inclusive — formed  a  portion 
of  the  Consolidated  Rules  of  Practice  under  the  Judicature 
Act,  but  they  were  in  1897  consolidated  in  the  Municipal 
Act  with  the  addition  of  220  (4)  and  one  or  two  other  sub- 
sections, thus  indicating  that  the  practice  in  High  Court 
matters  was  intended  to  be  still  made  applicable  to  such 
applications. 

Even  before  the  sections  relating  to  controverted  muni- 
cipal elections  had  been  consolidated  in  the  Rules  of  Prac- 
tice, it  was  h«ld  that  the  Rules  of  Practice  appplied. 

There  are  a  number  of  cases  shewing  this. 

In  Reg.  ex  rel.  Linton  v.  Jackson,  2  Ch.  Ch.  18,  and  in 
Reg.  ex  rel.  McManus  v.  Ferguson,  2  C.  L.  J.  N.  S.  19, 
it  was  held  that  proceedings  in  these  qvo  warranto  matters 
were  not  to  be  held  irregular  and  void  which  do  not  inter- 
fere with  the  just  trial  of  the  matter  on  the  merits.  See 
also  l^e^.  ex  rel.  Grant  v.  Coleman,  7  A.  R.  619,  at  p.  625. 

I  would  also  refer  to    cases    of    irregularity  in  giving 

notice  of  trial  where  the  statute  required  a  certain  notice 

•to  be  given,  but  where  the  irregularity  was  not  allowed  as 

sufficient  to  set  aside  the  notice:  see  Holmested  &  Langton, 

704. 

I  hold,  therefore,  that  the  notice  of  motion  given 
herein,  under  the  circumstances  set  forth,  is  good  and  suffi- 
cient notice  for  Tuesdav  the  25th  February,  1902,  and  that 
the  sureties  can  Imve  no  ground  of  objection  because  of  the 
proceedings  not  bcing  properly  prosecuted. 

The  order  for  examination  of  witnesses  will  issue — to 
be  spoken  to  as  to  the  examiner. 

An  appeal  b^^  the  respondents  from  this  order  was 
argued  by  the  saTe  counsel  in  Chambers  before 

Robertson,  J  .  who  held  that  the  notice  for  the  25th 
February  wfif;  g.  od  for  the  reasons  given  by  the  Master. 

McEvoy  h  P'^riin,  liondon,  solicitors  for  the  relator. 
McTvcan    &    Cameron,    St.    Thomas,    solicitors   for   the 
respondents. 
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Meredith,  J.  March  21st,  1902. 

CHAMBERS. 

RE  GREENWOOD  v.  BUSTER 
County  Court— Jurisdiction— Consent  does  not  (Hve— Prohibition. 

Motion  for  prohibition  to  the  Judge  and  cleik  of  the 
County  Court  of  Prontenac  and  the  defendant  in  action  in 
that  Court,  to  prohibit  them  from  enforcing  a  pretended 
judgment  pronounced  in  1893  by  Richard  T.  Walkem,  one 
of  Her  late  Majesty's  counsel,  sitting  as  County  Court  Judge, 
at  the  request  of  the  Judge,  who  was  ill,  but  without  the 
authority  of  a  commission  as  deputy-judge  or  otherwise, 
dismissing  the  action  with  costs  upon  a  regular  trial,  after 
the  plaintiflP  had  consented  to  a  trial  by  Mr.  Walkem.  The 
plaintifE  moved  before  the  Judge  of  the  Court  to  set  aside 
the  nonsuit,  and  the  motion  was  dismissed  with  costs.  The 
defendant  taxed  the  costs  under  the  judgment,  and  had 
execution  in  the  sheriff's  hands  ever  since.  Recently  an 
alias  writ  had  been  placed  in  the  sheriff's  hands,  and  a 
seizure  of  the  plaintiff's  goods  was  threatened. 

D.  L.  McCarthy,  for  plaintiff.  ^ 

T.  D.  Delamere,  K.C.,  for  defendant.  The  plaintiff  is 
estopped  from  taking  advantage  of  the  irregularity:  Mayor 
of  London  v.  Cox,,  L.  R.  2  H.  L.  239 ;  Archibald  v.  Bushey, 
7  P.  R.  304 ;  Robertson  v.  Comwell,  ib.  297 ;  Shortt  on  Man- 
damus and  Prohibition,  p.  445. 

Meredith,  J. — There  was  a  total  want  of  jurisdiction, 
and  consent  could  not  confer  jurisdiction.  Delay  could 
maike  no  difference.  Rose,  J.  (29th  Nov.,  1895),  in  a  similar 
ease  of  Re  Innes  v.  Gates,  tried  before  Mr.  Walkem,  granted 
prohibition;  see  also  Deadman  v.  Agriculture  and  Arts 
Association,  6  P.  R.  176. 

The  order  will  go,  but  without  costs.  j- 
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Winchester,  Master.  March  24th,  1902. 

chambers. 

DOMINION    PAVING    AND    CONTRACTING    CO.    v. 

MAGANN. 

Summary  Judgment— Payment  into  Court  of  4^mount  Aamittea  to  6e 
Due—Payment  out  to  Plaintiffs— Without  Prejudice  to  Defend- 
anV9  Rights. 

Kane  v.  Mitchell,  13  P.  R  118,  referred  to. 

Action  for  return  of  moneys  overpaid  to  defendant  on 
an  account.  The  defendant,  upon  being  served  with  the 
writ  of  summons,  paid  $1,081.66  into  Court,  under  Rule  419, 
in  full  satisfaction  of  plaintiffs*  claim.  The  plaintiffs 
moved  for  judgment  under  Rule  603  for  the  amount  claimed 
by  the  writ.  The  defendant,  in  an  affidavit,  admitted  the 
claim  to  the  extent  of  the  amount  paid  into  Court,  but  dis- 
puted the  balance. 

G.  H.  Kilmer,  for  plaintiffs. 

J.  D.  Falconbridge,  for  defendant. 

The  Master  in  Chambers: — Plaintiffs'  counsel  asks 
for  judgment  for  the  amount  paid  into  Court.  I  do  not 
think  the  plaintiffs  entitled  to  judgment  as  asked.  The 
Rules  under  which  the  defendant  has  paid  what  he  admits 
to  be  due  give  the  defendant  some  benefits  that  would  be 
useless  if  judgment  were  given  for  plaintiffs  as  asked.  I 
think  justice  will  be  done  to  the  parties  by  directing  the 
amount  in  Court  to  be  paid  out  to  plaintiffs,  the  defendant 
admitting  same  to  be  due  to  the  plaintiffs  in  his  affidavit. 
This  pajonent  will  be  without  prejudice  to  whatever  rights 
the  defendant  may  be  entitled  by  reason  of  his  paying  same 
into  Court  under  the  Rules.  I  would  refer  to  the  opinion 
of  the  late  Master  in  Chambers  in  Kane  v.  Mitchell,  13  P. 
R.  118.    Costs  in  the  cause. 

Kilmer,  Irving,  &  Porter,  Toronto,  solicitors  for 
plaintiffs. 

Johnston  &  Falconbridge,  Toronto,  solicitors  for  de- 
fendant. 


MacMahon,  J.  March  24th,  1902. 

TRIAL. 

McCAllam  v.  sun  savings  and  loan  00. 

Company  —  Shares  —  Subscription  —  Misrepresentation  —  Agent  — 
Settlement  Pending  Action,  Induced  by  Threats,  Set  Aside. 

Action  for  the  cancellation  of  the  application  for  1 
share  of  permanent  stock  of  the  defendant  company,  signed 
by  the  plaintiff  Margaret  McCallam,  and  of  the  certificate 
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and  the  repayment  of  the  $100  paid  by  her  therefor^  and  the 
cancellation  of  the  appli<3ation  for  10  shaxes  of  said  stocky 
signed  by  the  plaintiff  Samuel  McCaUam^  and  the  repay- 
ment of  $80  paid  by  him  on  account  thereof,  and  by  amend- 
ment>  to  set  aside  an  ag^ement  of  settlement  made  after 
the  commencement  of  the  action. 

C.  D.  Scott,  for  pkintifls. 

H.  H.  Dewart,  K.C.,  for  defendants. 

MacMahon,  J. — Dealing  first  with  the  question  of  the 
alleged  8ettlemei;it  of  this  action.    Without  imputing  to  Mr. 
Henderson  anything  else  than  forgetfulness  of  what  took 
place  on  that  occasion,  he,  no  doubt  with  the  desire  to  bring 
about  what  he  says  he  considered  a  fair  settlement,  then 
told  S.  McCallam  that  unless  a  settlement  was  effected  that 
night  it  could  not  be  settled  at  all,  and  if  not  settled  that 
night  he  (Henderson)  would  bring   an   action   to    recover 
$6,000  damage  for  slander  alleged  to  have  been  uttered  by 
McCallam  on  his  examination  for  discovery,  and  that  de- 
fendants  would   t:eep    it   in   litigation   for   years.    When 
McCallam  urged  that  the  case  should  be  submitted  to  his 
solicitor,  Henderson  made  the  above  threat.    This  threat 
was  the  inducing  cause  of  McCallam^s  signing  the  offer  of 
settlement,  and  he  says  he  signed  under  fear  of  the  prosecu- 
tion.   Under  the  circimistances  it  is  a  settlement  amount- 
ing to  coercion  not  persuasion:  Ellis  v.  Barker,  25  L.  T.  N. 
S.  7;  Jackson  v.  Q.  T.  R.  Co.,  25  0.  B.  64-66.     The  agree- 
ment, however,  is  only  an   offer,   and   did   not  become  an 
agreement  until  assented  to  by  defendants,  and  plaintiffs' 
solicitors  repudiated  the  settlement  and  withdrew  the  offer 
the  same  day.     The  manager  of  the  defendants  agreed  to 
the  settlement  on  the  day  after  it  was  made,  the  7th  Janu- 
ary, 1902,  the  president  on  the  8th  January,  and  the  board 
on  the  20th  January.     The  assent  of  the  board  was  too  late, 
but  it  does  not  matter  owing  to  the  coercion  adopted.  .  .  . 
I  find  that  Mr.  Henderson  stated  that  the  Imperial  Trust 
Company  was  behind  defendants,  and  had  guaranteed  a 
dividend  of  six  per  cent,  upon  the  stock  subscribed  for,  and 
that  through  the  trust  company  the  plaintiffs  could  get  the 
amount  of  their  principal  at  any  time.    These  statements 
were  untrue.     The  plaintiff  S.  McCallam  is, ^therefore,  en- 
titled to  have  his  application  for  10  shares  of  defendants' 
stock  cancelled  and  to  a  refund  of  the  $100  he  has  paid 
thereon,  and  his  wife,  the  co-plaintiff,  though  she  has  re- 
ceived dividends  on  her  1  share,  for  which  she  paid  in  full, 
is,  as  she  is  in  a  position  to  return  the  stock,  entitled  to 
do  so  and  receive  back  her  money:  Clarke  v.  Dickson,  E.  B. 
&  E.  148. 
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The  defendants  must  pay  the  plaintiffs  their  costs. 
•    Scott  &  Scott,  Toronto,  solicitors  for  plaintiffs. 

Dewart,  Young,  &  Maw,  Toronto,  solicitors  for  defend- 
ants. 


Falconbridge,  C.J.  March  25th,  1902* 

TRIAL. 

CLARK  V.  WALSH. 

Sale  of  Mining  Land — Agreement  to  Incorporate  Company  to  ** Handle 
and  Acquire* — Specific  Performance  —  Foreign  Incorporation — 
Amendment. 

Action  for  specific  performance  of  an  agreement  dated 
16th  November,  1900,  whereby  plaintiff  Clark  undertook 
to  deposit  the  sum  of  $2,000,  part  of  the  consideration,  to 
credit  of  defendant  in  the  Ontario  Bank  at  Port  Arthxir,  on 
the  Ist  January,  1901,  and  by  said  date  incorporate  a  com- 
pany with  a  capital  of  $500,000  in  fully  paid  shares,  to 
handle  and  acquire  certain  mining  locations  near  Sapome 
Lake,  Rainy  River  District,  belonging  to  defendant,  and  to 
assign  to  her  100,000  fully  paid  shares,  and  to  do  certain 
work  in  developing  the  property.  After  the  agreement  the 
defendant's  husband,  J.  J.  Walsh,  contracted  with  plaintiff 
Clark  to  and  did  sink  a  shaft,  and  then  assigned  his 
claim  for  the  work  done,  to  the  defendant,  who  counter- 
claimed  for  its  value.  At  the  trial  the  plaintiffs  asked  leave 
to  amend  by  alleging,  inter  alia,  that  it  was  agreed  and 
understood  that  foreign  incorporation  w^as  to  be  obtained. 

A.  B.  Aylesworth,  K.C.,  and  N.  W.  Rowell,  for  plaintiff. 
R.  C.  Clute,  K.C.,  for  defendant. 

Falconbridge,  C.J.:- — The  incorporation  in  the  State 
of  West  Virginia  of  a  company  having  its  principal  office  or 
place  of  business  at  Buffalo,  U.S.,  with  the  enormous  powers 
and  purposes  set  out  in  the  agreement  and  certificate  of  incor- 
poration, was  not  in  numerous  material  respects  the  com^ 
pany  "to  be  incorporated  to  handle  and  acquire  the  pro- 
perty,^^  within  the  meaning  of  the  memorandum  of  agree- 
ment of  the  16th  November,  even  if  plaintiff  were  entitled 
to  any  variation  or  modification  of  that  agreement  by  reason 
of  any  contemporaneous  verbal  discussions  on  the  subject* 
And  this  West  Virginia  company,  whose  corporators  live  in 
Massachusetts  'and  New  York,  did  not  obtain  a  license 
authorizing  it  to  carry  on  business  in  this  Province  until 
11th  June.  Moreover,  the  dealing  with  and  manipulations 
of  the  stock  were  not  at  all  of  such  a  character  as  to  convey 
the  idea  that  defendants  $100,000  thereof  would  be  of  any 
value  to  her.  Action  will  therefore  be  dismissed  and  the 
proposed  amendment  to  the  statement  of  claim  not  allowed* 
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Defendant  does  not  InsiBt  on  retaining  the  whole  of  the 
$2^000,  bnt  only  so  much  thereof  as  is  sufficient  to  satisfy 
J.  J.  Walshes  claim^  assigned  to  her^  and  her  costs.  This 
she  is  entitled  to  do^  apart  from  the  question  of  defendant's 
right  to  sue  plaintiffs  for  the  cause  of  action  so  assigned. 
There  will  therefore  be  judgment  for  defendant  on  the 
counterclaim  for  $975  and  costs.  Plaintiffs  will  be  entitled 
to  the  balance  of  the  $2^000  after  deduction  of  $975  and 
defendant's  costs  of  action  and  counterclaim. 

T.  A.  Gorhan,  Port  Arthur,  solicitor  for  plaintiffs. 

W.  McBrady,  Port  Arthur,  solicitor  for  defendant. 

Faloonbridge,  C.J.  March  25th,  1902. 

TRIAL. 

DAVIS  V.  EIDEAU  LAKE  NAVIGATION  CO. 

Principal  and  Agent — Liability  of  Company— Holding  out  of  Peraofi 

as  General  Manager — Costs. 

Action  to  recover  $1,217.42,  balance  due  plaintiffs  in 
respect  of  rebuilding  and  repairing  steamer  "  James  Swift/* 
and  repairs  to  steamer  ^^Eideau  Queen/*  tried  at  Kingston. 

E.  H.  Smythe,  K.C.,  for  plaintiffs. 

J.  L.  Whiting,  K.C.,  for  defendants. 

Falconbridge,  C.J- — Notwithstanding  the  alleged  hold- 
ing out  of  defendant  Noonan  as  general  manager  of  defend- 
ant company,  there  are  too  many  elements  of  notice  to 
plaintiffs  to  look  to  Noonan  for  payment,  and  of  election  of 
plaintiffs  so  to  do,  to  entitle  them  to  recover  against  the 
companj^.  The  company  and  Noonan  defended  by  the  same 
solicitor,  and  there  are  other  good  reasons  why  in  dismissing 
plaintiffs*  action  as  against  the  company  costs  should  not 
also  be  imposed  on  plaintiffs. 

Judgment  granted  against  defendant  Noonan  for 
$1,217.04,  and  interest  from  17th  October,  1901,  and  costs. 
Plaintiffs  to  credit  $15.50  paid  into  Court  by  defendant 
company.  Action,  as  against  defendant  company,  dismissed 
without  costs. 

Smythe  &  Lyon,  Kingston,  solicitors  for  plaintiffs.  ] 

J.  L.  Whiting,  Kingston,  solicitor  for  defendants.  i 


Boyd,  C.  March  26th,  1902. 

weekly  court. 

CENTAUR  CYCLE  CO.  v.  HILL. 

Sale  of  Goods— Action  for  Price — Counterclaim  for  Damages-^Keport 
.  of  Referee—Varying  on  Appeal— Further  Directions-^osts. 

An  appeal  by  the  plaintiffs  and  cross-appeals  by  each  of 
the  defendants  from  the  report  of  James  S.  Cartwright,  an 


280 

official  referee,  upon  the  trial  by  him  of  an  action  for  the 
price  of  bicycles  sold  and  a  counterclaim  for  damages  in 
respect  of  the  quality  of  the  bicycles.  Also  a  motion  by 
plaintiffs  for  judgment  on  the  report. 

G.  F.  Shepley,  K.C.,  and  N.  W.  Rowell,  for  plaintiffs. 

E.  B.  Ryckman  and  C.  W.  Kerr,  for  defendant  company 
and  defendant  Hill. 

Q.  6.  Mills,  for  defendant  Love. 

The  Chancellor  dealt  with  the  facts  of  the  case  at 
considerable  length,  and  varied  the  report  of  the  referee  in 
some  particulars.  He  also  pronounced  judgment  in  accord- 
ance with  the  report  as  varied,  and  upon  the  question  of 
costs. 


Faloonbridge,  C.J.  March  26th,  1902. 

TRIAL. 

MANN  V.  G.  T.  R.  CO. 
Deed — Constructiorir-Oravel — Subsequent  Deposit. 

Action  tried  at  Cayuga,  brought  for  damages  for  conver- 
sion by  defendants  of  a  quantity  of  gravel  taken  by  defend- 
ants from  certain  lands  of  the  plaintiffs.  This  was  the 
second  trial  of  the  action.  The  facts  appear  in  the  reports 
of  the  decision  upon  previous  trial,  32  0.  R.  240,  and  in 
appeal,  1  0.  L.  R.  487. 

J.  H.  Moss,  for  plaintiffs. 

H.  S.  Osier,  for  defendants. 

Faloonbridge,  C.J. — The  questions  of  law  have  been 
settled  for  me  on  the  former  trial  and  appeal.  I  find  the 
issues  joined  in  favour  of  the  plaintiffs,  and  assess  the 
damages  at  $350,  with  costs  on  the  High  Court  scale,  and 
grant  an  injunction  restraining  defendants  from  further 
interfering  with  the  deposit  of  gravel. 

W.  D.  Swayze,  Dunnville,  solicitor  for  plaintiffs. 

Bell  &  Biggar,  Belleville,  solicitors  for  defendants. 

Falconbridge,  C.J.  March  27th,  1902. 

CHAMBERS. 

RE  McAllister. 

Will— ConstructUmr— Estate  Tail 

Originating  notice  under  Rule  938. 

By  his  will,  dated  in  1872,  Robert  McAllister,  who  died 
in  1876,  devised  certain  land  to  the  applicant,  A.  R.  Chat- 
terson,  in  the  following  terms: — "I  give  and  bequeath  unto 
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my  beloved  grandson  Almanzer  Robert  Gliatterson  all  that 
certain  tract  or  parcel  of  land  lying  and  being  lot  3  in  the 
second  range  of  the  township  of  iirantford,  together  with 
twenty-one  acres,  more  or  less,  being  rear  part  of  number  2, 
convieyed  to  me  by  Daniel  McDermid  and  his  wife  Mar- 
garet McDermid  by  deed  bearing  date  the  15th  of  July  1847, 
whereon  I  now  live,  with  all  the  appurtenances  thereunto 
belonging,  for  and  during  his  natural  life,  his  heirs  (if  any) 
to  inherit  according  to  the  present  primogeniture  law  of 
Canada.  If  my  said  grandson  should  die  without  heirs  of 
his  body,  then  the  aforementioned  lands  shall  be  divided 
between  my  beloved  granddaughter  Arrinthea  Chatterson  and 
the  wife  of  Almanzer  Chatterson  if  he  should  be  married/' 

J.  E.  Jones,  for  executor  and  for  applicant.  The  words 
"according  to  the  present  primogeniture  law  of  Canada^" 
may  be  rejected  as  having  no  meaning  since  1852.  The  use 
of  the  words  "without  heirs  of  his  body''  excludes  sec.  32  of 
the  Wills  Act,  which  defines  the  words  "die  without  issue," 
because  they  are  apt  words  to  create  an  estate  tail:  Jarman 
on  Wills,  5th  ed.,  1322;  Harris  v.  Davis,  1  Coll.  416.  The 
death  was  in  1876,  and  the  will  was  made  in  1872,  and 
therefore  sec.  32  does  not  apply  in  any  case. 

Falconbridge,  C.J.,  held  that  the  grandson  took  an 
estate  tail. 

Kelly  &  Porter,  Simcoe,  solicitors  for  executor. 

Heyd  &  Idvingston,  Brantford,  solicitors  for  A.  B.  Chat- 
terson. 

llie  other  parties  did  not  appear,  though  duly  notified. 


Falconbridge,  C.J.  March  29th,  1902. 

TRIAL. 

NORTHMORE  v.  ABBOTT. 

Will—Action  to  Set  AHde—Application  for  Probate— Withdrawal  of 
Caveat— Burden  of  Proof— Want  of  Testamentary  Capacity- 
Undue  Influence. 

Action  for  a  declaration  that  a  certain  document  dated 
8ih  August,  1894,  purporting  to  be  the  last  will  of  Hannah 
E.  Fenwick,  deceased,  whereby  the  defendant  was  appointed 
executor,  was  not  the  true  will  of  the  deceased.  The  docu- 
ment had  been  admitted  to  probate  and  the  defendant  was 
in  possession  of  the  estate.  The  plaintiff,  who  was  a  sister 
of  the  deceaaed,  alleged  undue  influence  and  want  of  testa- 
mentary  capacity. 
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The  action  was  tried  without  a  jury  at  Kingston. 
A.  B.  Cunningham,  Einggton^  for  plaintiff. 

J.  L.  Whiting,  K.C.,  and  F.  M.  Brown,  Kingston,  for 
defendant. 

Falconbridge,  C.  Jw — Defendant  applied  about  8th 
September,  1900,  to  the  Surrogate  Court  for  probate  of  the 
alleged  will  of  Hannah  Fenwick,  whereupon  Barnabas  Daw- 
son, a  brother  of  deceased,  and  John  Pope,  husband  of  a 
deceased  sister,  lodged  a  caveat.  Then  an  arrangement  was 
arrived  at  whereby  the  defendant  paid  them  $1,500  as  con- 
sideration for  their  withdrawing  the  caveat  and  agreeing  to 
place  no  barriers  in  the  way  of  the  defendant's  obtaining 
quiet  possession  of  the  estate.  There  were  ten  sets  of  heirs 
or  next  of  kin,  including  Dawson  and  the  children  of  Pope; 
the  estate  was  worth  about  $5,000 ;  so  that  Dawson  and  Pope 
got  each  $250  more  than  Dawson,  or  Pope  as  representing 
his  children,  would  have  received  upon  an  inteatacy.  By 
this  selfish  and  suspicious  arrangement  defendant  obtained 
probate  of  the  document  and  possession  of  the  estate;  but 
he  is  not  in  any  better  position  by  reason  of  the  probate 
thus  obtained,  as  regards  onus  of  proof  or  otherwise,  than 
if  he  were  now  originally  propounding  the  will. 

The  evidence  against  the  capacity  of  deceased  to  make 
a  will  on  8th  August,  1894,  rather  preponderated  over  that 
offered  for  the  defence.  But  on  the  facts  and  the  author- 
ities there  is  a  clear  case  of  undue  influence.  The  will  was 
drawn  by  a  magistrate.  .  .  .  There  is  the  significant 
fact  that  he  drew  and  caused  to  be  signed  by  Hannah  Fen- 
wick and  the  defendant  (at  the  same  time  as  the  alleged  will 
was  signed)  an  agreement  bearing  even  date  with  the  alleged 
will,  whereby  deceased,  "in  consideration  of  her  mainten- 
ance during  her  natural  life  and  other  valuable  considera^ 
tions,^*  granted  and  assigned  to  defendant  all  her  money  on 
deposit,  notes,  mortgages,  and  furniture,  being  all  or  prac- 
tically all  her  property.  Such  a  paper  was  never  prepared 
by  any  one  really  acting  in  the  interest  of  deceased,  and  it 
sheds  light  on  the  circumstances  attending  the  execution  of 
the  alleged  will.     ... 

Judgment  declaring  the  alleged  will  to  be  void  and  of  no 
effect,  with  costs. 

A.  B.  Cunningham-,  solicitor  for  plaintiff. 
F.  M.  Brown,  solicitor  for  defendant. 
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C.A.-CHAMBEttS. 

EVANS  V.  EVANS. 

WUl — Construction — Leave  to  Appeal, 

Leave  to  appeal  from  order  of  a  Divisional  Court,  ante 
p.  69,  refused. 

Meredith,  J.  April  3rd,  1902. 

WEEKLY  COURT. 

GODBOLD  V.  GODBOLD. 

Executor— I nsolvencu — Administration   of   Estate   by    Court— Motion 
for — Undertaking  to  Pay  fwto  Court— Costs. 

Motion  by  plaintiffs  for  an  order  for  administration  of 
the  estate  of  Sylvanus  Godbold  the  elder,  or,  in  the  alter- 
native, for  a  receiver  of  the  estate,  upon  the  ground  that  the 
defendant  Sylvanus  Godbold  the  younger,  the  sole  executor 
of  the  will  of  the  senior,  was  insolvent  and  not  a  proper 
person  to  be  left  in  sole  control  of  the  estate,  which  was  of 
the  value  of  about  $17,000. 

W.  E.  Eaney,  for  plaintiffs. 

E.  F.  B.  Johnston,  K.C.,  and  D.  T.  Smith,  for  defendant 
executor.  ; 

B.  N.  Davis,  for  defendants  Harriman  and  Sarah  J.  God- 
bold. 

Meredith,  J. — Upon  the  executor  undertaking  to  pay 
into  Court,  from  time  to  time,  forthwith  after  receiving 
them,  all  moneys,  proceeds  of  the  estate  in  question,  received 
by  him,  this  motion  is  to  be  dismissed;  costs  of  all  parties, 
as  of  a  simple  motion  to  compel  payment  into  Court  by  the 
executor  of  moneys  of  the  estate  admitted  to  have  come  to 
his  hands,  to  be  paid  out  of  the  estate  in  question ;  costs  of 
all  parties  other  than  the  plaintiffs,  over  and  above  such  as 
are  to  be  paid  out  of  the  estate,  to  be  paid  by  the  plaintiffs 
forthwith  after  taxation.  No  other  order  upon  this  motion; 
but,  if  the  executor  decline  to  give  the  undertaking,  the 
matter  may  be  mentioned  again. 


234 

McDouGALL,  Co.  J.  December  26th,  1901. 

COUNTY   COURT   OF   YORK. 

RE  MACPHERSOX  AXD  CITY  OF  TORONTO. 

RE  HAMILTON  AND  CITY  OF  TORONTO. 

Assessment    and    Taxes— Personal    Property — Exemptions — Trustees 
—yon-resident  Beneficiaries — Income  of  Trust  Estate. 

Appeals  by  the  trustees  of  the  Macpherson  and  Hamil- 
ton estates  from  the  decisions  of  the  Court  of  Revision  for 
the  city  of  Toronto  in  respect  of  the  assessments  made  upon 
the  estates  respectively. 

J.  T.  SmaJl,  for  the  trustees  of  the  Macpherson  estate. 

W.  A.  H.  Kerr,  for  the  trusties  of  the  Hamilton  estate. 

J.  S.  Fullerton,  K.C.,  for  the  city  corporation. 

McDouGALL,  Co.  J. — In  the  Macpherson  and  Hamilton 
estate  appeals  the  effect  of  the  amendment  made  in  1900  to 
sec.  46  of  the  Assessment  Act  must  be  again  considered. 
The  Macpherson  estate  is  administered  in  Toronto.  The 
will  was  proved  in  this  county,  and  several  of  the  trustees 
r  'sic'e  here.  Some  of  the  beneficiaries  reside  in  this  Pro- 
vince, and  others  reside  out  of  the  Province.  The  income 
of  the  estate  is  collected  at  Toronto ;  the  annual  accounting 
is  made  by  the  trustees  here,  and  the  various  annual  shares 
of  the  income  payable  to  the  beneficiaries  is  distributed  from 
this  point,  the  shares  of  the  non-resident«  being  transmitted 
to  them  out  of  the  Province.  It  is  conceded  that  the  shares 
of  those  resident  in  the  Province  are  liable  to  assessment, 
but  it  is  contended  that  the  shares  of  the  non-residents  are 
not  so  liable.  Section  46  of  the  Assessment  Act  was  a  section 
which,  before  amendment,  contained  a  provision  only  as 
to  the  manner  of  assessment  of  personal  property  vested 
solely  in  third  persons,  trustees,  guardians,  executors,  or 
administrators,  namely,  that  such  property  could  be  assessed 
in  the  name  of  such  third  persons,  tnistoes,  etc.,  alone. 
This  provision  obviated  the  necessity  of  the  assessor  ascer- 
taining who  the  cestiiis  que  trust  were,  and  of  placing  their 
names  on  the  assessment  roll.  The  amendment  directs  that 
the  assessment  shall  be  made  in  the  name  of  such  person, 
trustee,  etc.,  alone,  in  cases  only  where,  if  the  personal  pro- 
perty were  in  possession  of  the  beneficiary,  the  same  would 
be  liable  to  taxation.     The  amendment  does  not  define  anv 
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new  principles  of  assessment  or  exempt  any  particular  class 
of  personal  property  from  taxation.  It  does  not  qualify  the 
general  direction  contained  in  sec.  7  -that  "all  property  in 
the  Province  shall  be  liable  to  taxation,"'  nor  does  it  affect 
the  further  direction  contained  in  sec.  38  that  all  personal 
property  within  the  Province  owned  by  non-residents  shall 
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be  assessed  like  the  personal  property  of  residents^  nor  the 
further  provision  in  sec.  38  that  such  personal  property  of  a 
non-resident  may  be  assessed  in  the  owner's  name  as  well  as  in 
the  name  of  the  agent  or  trustee  who  may  have  the  property 
in  his  possession  or  control  or  in  his  hands  on  behalf  of  such 
non-resident  owner.  It  might  happen  that  personal  property 
in  the  hands  of  an  agent  or  trustee  would  in  his  hands  be 
liable  to  assessment  for  the  full  amount^  while  if  assessed 
to  the  owner  the  assessment  value  might  be  largely  reduced 
by  the  application  of  certain  of  the  exemption  clauses  con- 
tained in  sec.  7.  Take^  for  instance,  the  case  of  a  stock  of 
goods  vested  in  and  assessed  to  an  agent;  such  agent  could 
not  claim  the  deduction  from  the  invoiced  value  of  the  said 
goods  of  the  debts  due  in  respect  thereof  by  the  real  owner 
allowed  by  sub-sec.  24  of  sec.  7  in  respect  of  such  goods, 
because  he,  the  agent,  did  not  owe  the  debts;  whereas,  if 
the  goods  were  assessed  in  the  true  owner's  name,  such 
allowance  would  have  to  be  made.  In  the  case  of  an  income 
received  by  a  trustee  for  and  on  behalf  of  a  beneficiary,  and 
assessed  in  the  trustee^s  name,  such  trustee  could  only  claim 
the  $400  exemption  allowed  by  sub-sec.  ^6  from  income. 
Take  a  trustee  who  collected  the  income  of  a  large  estate 
amounting  to  say  $4,000  per  annum,  and  by  the  terms  of 
his  trust  was  to  distribute  it  equally  amongst  ten  beneficiar- 
ies, who  pogsessed  no  income  from  any  other  source  beyond 
this  distributive  share  of  $400;  the  ten  persons,  the  true 
owners  of  the  income,  would  not  be  liable  to  any  taxation 
whatever  in  respect  of  their  several  shares,  since  the  total 
income  of  each  would  not  exceed  the  $400  exempted.  If 
the  whole  income  is  taxed  in  the  hands  of  a  trustee,  it  is  not 
necessarily  treated  as  income  in  his  hands,  but  might  be 
assessed  as  so  much  personal  property  belonging  to  others 
and  liable  to  taxation  for  the  full  amount  of  $4,000,  or, 
as  I  have  said  before,  should  it  be  treated  as  income,  it 
will  be  liable  to  the  one  exemption  of  $400  only.  I  take 
it,  therefore,  that  the  only  force  to  be  attributed  to  the 
amendment  is  this,  that  the  personal  property  standing  in 
the  trustee's  hands  is  to  be  considered  as  split  up  into  dis- 
tributive portions  belonging  to  the  several  beneficiaries,  and 
if  such  several  sums,  or  one  or  more  of  them,  would,  if 
assessed  in  the  name  of  the  beneficiary,  not  be  liable  to  tax- 
ation by  reason  of  any  exemption  clause,  then  to  the  extent 
of  such  an  amount  the  same  is  not  to  be  assessed  in  the 
name  of  the  trustee.  I  do  not  think  the  question  of  resi- 
dence or  non-residence  of  the  beneficiary  enters  into  the 
consideration  of  the  matter  at  all. 

Section  38  of  the  Assessment  Act  reals  as  follows: 
"  38.  (1)  All  personal  property  within  the  Province,  the 
owner  of  which  is  not  resident  in  the  Province,  shall  be 
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assessable  like  the  personal  property  of  residents,  and 
whether  the  same  is  or  is  not  in  the  possession  or  control, 
or  in  the  hands,  of  an  agent  or  a  trustee  on  behalf  of  the 
non-resident  owner;  and  all  such  personal  property  of  non- 
residents may  be  assessed  in  the  owner^s  name,  as  well  as  in 
the  name  of  the  agent,  trustee  or  other  person  (if  any)  who 
is  in  the  possession  or  control  thereof. 

"  (2)  The  property  shall  be  assessable  in  the  municipality 
in  which  it  may  happen  to  be. 

"  (3)  This  section  shall  not  apnly  to  'lividends  which  are 
payable  to,  or  other  choses  in  action  which  are  owned  by, 
and  stand  in  the  name  of,  a  person  who  does  not  reside  in 
the  Province.     .     .      " 

It  is  thus  seen  that  the  personal  property  of  a  non-resi- 
dent is  declared  to  be  assessable  like  the  personal  property 
of  a  resident,  whether  the  same  is  or  is  not  in  the  hands  of  an 
agent  or  trustee  on  beiiail  of  a  non-resident  owner.  I  do 
not  think  the  words  of  the  amendment,  '^which  if  in  the  pos- 
session of  the  beneficiary  would  be  liable  to  taxation,'^  alter 
the  force  of  sec.  38  as  to  the  incidence  of  taxation.  I  think 
the  fair  meaning  is,  that  personal  property  is  only  exempt 
in  a  case  where,  if  the  same  were  assessed  in  the  name  of  the 
owner,  it  would  not  be  liable  to  taxation.  It  would  require 
much  more  definite  words  of  exemption  to  repeal  the  express 
liability  to  taxation  of  the  personal  property  of  non-resi- 
dent owners  created  by  sec.  38.  What  I  take  to  be  the 
object  of  the  amendment  was  to  remedy  what  appeared  to 
be  an  injustice,  namely,  that  a  non-resident  owner  entitled 
to  a  sum  of  money  by  way  of  income  should  have  that  sum 
taxed  before  it  reached  his  hands,  while,  if  he  had  been 
entitled  to  collect  it  himself,  it  would  not  have  been  taxable 
at  all.  In  his  own  hands  he  would  be  entitled  to  have  an 
account  taken  of  income  and  proper  outgoings,  and,  should 
such  an  account  shew  no  surplus,  there  would  be  no  amount 
liable  to  taxation.  It  never  could  have  been  contemplated 
by  the  Legislature,  in  my  opinion,  to  change  the  whole 
policy  of  the  law  which  made  personal  property  situate  in 
the  Province,  though  owned  by  non-residents,  liable  to  tax- 
ation, by  the  simple  method  of  interposing  a  trustee;  in 
other  words,  that  the  personal  property  of  a  non-resident 
owner  standing  in  his  own  name  or  that  of  an  agent  should 
be  taxable,  while  the  same  property,  vested  in  a  trustee, 
would  not  be  taxable,  because  the  true  owner  was  a  non- 
resident. In  the  latter  case  the  personal  property  would 
be  viewed  as  being  in  the  actual  possession  and  following 
the  person  of  the  owner,  and,  therefore,  as  property  situate 
out  of  the  Province,  while  in  the  former  case  it  would  be 
treated  as  situate  within  the  Province  and  as  not  following 
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the  person  of  the  owner.  The  words,  "and  which  if  in  the 
possession  of  the  beneficiary  or  beneficiaries,"  I  think,  must 
be  taken  to  mean  or  to  be  equivalent  to  the  words,  "as  if 
the  same  were  assessed  in  the  name  of  the  beneficiary  or  ben- 
ficiaries  himself  or  themselves,"  that  is,  the  fact  of  the  same 
being  vested  in  a  trustee  is  to  be  disregarded  in  considering 
its  liability  to  taxation.  If  the  beneficiary  was  a  non- 
resident^ the  amount  coming  to  him  would  be  treated  pre- 
cisely in  the  same  manner  as  the  personal  property  of  other 
non-resident  owners  and  liable  to  taxation,  stib  modo,  under 
the  provisions  of  sec.  38.  If  the  effect  of  the  amendment 
is  as  wide  as  was  contended  for,  then  all  personal  property 
of  non-resident  owners  standing  in  the  name  of  a  trustee 
ceases  at  once  to  be  taxable  because  such  personal  property 
is  to  be  considered  as  attached  to  the  person  of  the  owner 
and  treated  for  assessment  purposes  as  personal  property 
not  situate  in  the  Province.  The  far-reaching  effect  of 
such  an  interpretation  of  the  law  would  be  almost  incalcul- 
able. Millions  of  dollars  of  personal  property  in  the  hands 
of  trustees  on  account  of  non-resident  owners  would  under 
such  a  meaning  become  exempt. 

In  the  Macpherson  estate  appeal,  then,  I  am  of  opinion 
that,  if  the  sums  payable  to  the  non-resident  beneficiaries 
are  in  the  nature  of  income,  it  is  liable  to  the  same  burdens 
and  entitled  to  the  same  exemptions  as  the  income  of  resi- 
dents of  this  Province,  and  the  appeal  will,  therefore,  be 
allowed  to  the  extent  above  indicated. 

The  appeal  in  the  Hamilton  estate  presents  some  dif- 
ferent features  upon  the  facts.  In  that  case  the  principal 
,  part  of  the  estate  is  in  the  Province  of  Quebec,  where  the 
testator  lived  and  died.  Two  trustees  reside  in  Ontario 
and  one  in  i^uebec;  the  accounting  by  the  trustees  is  at 
Quebec,  whence  the  payments  to  the  beneficiaries  are  made. 
The  sum  sought  to  be  assessed  is  the  aiinual  interest,  some 
$5,000,  upon  investments  in  Toronto,  part  of  such  invest- 
ments having  been  made  by  the  testator  in  his  lifetime  and 
part  of  them  made  from  estate  funds  by  the  trustees  in 
Toronto  since  the  testator's  death.  Two  of  the  beneficiaries 
live  in  Ontario,  and  three  out  of  the  Province,  and  the  in- 
come, as  I  understand  the  statement  of  counsel,  is  ascer- 
tained at  Quebec,  and  the  different  shares  transmitted  to 
the  several  persons  entitled  from  that  point.  For  the  rea- 
sons given  in  the  Macpherson  estate  appeal,  I  am  of  opinion 
that  the  interest  collected  from  investments  in  Toronto  is 
taxable  in  this  municipality  subject  to  the  exemption  con- 
tained in  the  statute  of  $400  in  respect  of  each  beneficiary. 

The  appeal  will,  therefore,  be  allowed  to  the  extent  above 
indicated. 
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Henderson  &  Small,  Toronto^  and  Blake,  Lash,  &  Gassels, 
Toronto,  solicitors  for  the  appellants. 

T.  Caswell,  Toronto,  solicitor  for  the  respondents. 

McDouGALL,  Co.  J.  December  26th,  1901. 

COUNTY   COURT   OF  YORK. 

BE  NASMITH  AND  CITY  OF  TOBONTO. 

Assessment  ana  T<ix€s  —  Fersonal    Property  —  V hoses    in    Actionr-^ 
Property  not  already  Assesse(in-Vourt  of  Revision, 

Appeals  by  Mrs.  J.  D.  Nasmiih,  Miss  E.  M.  Clark,  oad 
Miss  H.  Clark  from  the  decision  of  the  Court  of  Bevision 
for  the  city  of  Toronto,  placing  their  names  on  the  assess- 
ment roll  in  respect  of  certain  personal  property. 

J.  H.  Macdonald,  K.C.,  for  the  appellants. 
•J.  S.  Fullerton,  K.C.,  for  the  city  corporation. 

McDouGALL,  Co.  J. — ^In  this  case  the  Nasmith  Com- 
pany were  assessed  upon  personalty  for  $17,000,  and  ap- 
pealed to  the  Court  of  Bevision  on  the  ground  that  the  same 
was  too  high,  contending  that,  if  the  indebtedness  in  respect 
of  such  personalty  were  deducted  pursuant  to  sub-sec. 
24  01  sec.  7  of  the  Assessment  Act,  the  assessable  amount 
would  be  found  to  be  less  than  $17,000.  When  the  matter 
came  up  before  the  Court  of  Bevision  the  appellants  proved 
that  they  were  indebted  to  the  following  persons  in  respect 
of  such  personal  property:  Mrs.  J.  D.  Nasmith,  $2,482; 
Miss  E.  M.  Clark,  $1,336;  and  Miss  H.  Clark,  $1,578: 
und  the  Court  of  EJevision  reduced  the  general  assess- 
ment of  the  company  to  $15,000  for  personal  pro- 
perty. Pursuant  to  sub-sec.  15  of  sec.  71  of  the 
Assessment  Act,  four  days^  notice  was  given  to  these  three 
creditors,  and  the  Court  of  Bevision  then  placed  their  names 
on  the  assessment  roll  for  the  above  several  sums  as  per- 
sonal property  in  respect  of  which  they,  the  creditors,  were 
liable  to  be  assessed.  The  three  creditors  appealed,  and  I 
allowed  their  appeal  upon  the  ground  that  the  Court  of  Bevi- 
sion had  not  the  power  to  place  them  on  the  roll.  The 
property  in  respect  tp  which  the  Court  of  Bevision  sought 
to  assess  them,  namely,  choses  in  action,  had  not  been  pre- 
viously assessed  at  all,  and,  although  the  Court  has  the  power 
to  assess  A.  (upon  giving  him  a  four  days'  notice)  for  pro- 
perty which  had  been  improperly  assessed  in  B/s  name,  yet 
A.  could  only  be  assessed  in  respect  of  some  portion  or  all 
of  the  property  already  assessed  or  purporting  to  be  assessed. 

Now,  the  property  of  these  three  appellants  had  never 
been  in  fact  assessed  at  all.  Had  the  department  known 
they  possessed  personal  property  in  the  shape  of  choses  in 
action  or  debts  due  them,  the  same  could  have  been  pro- 
perly assessed  to  them.    What  had  been  assessed  was  the 
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personal  property  of  the  Nasmith  Company.  What  they  did 
assess  in  the  present  case  was  the  property  of  tiiird  persons 
not  theretofore  assessed  to  the  Nasmith  Company  at  all. 
The  amounts  of  such  choses  in  action,  belonging  to  the  ap- 
pellants, it  is  true,  as  debts  due  them  by  the  Nasmith  Com- 
pany, under  sub-sec.  24  of  sec.  7,  were  properly  allowed  to 
be  deducted  from  the  value  of  the  perfeonalty  found  on  the 
Nasmith  premises,  but  were  in  no  sepse  part  of  that  pro- 
perty. It  will  be  for  the  Leerislature  to  amend  the  Act,  if  it 
sees  fit,  to  allow  property  of  third  persons,  discovered  by 
reafion  of  the  investigation  into  the  affairs  of  a  ratepayer  who 
appeals  from  his  own  assessment,  to  be  assessed,  upon  such 
terms  as  it  may  impose,  but,  in  my  opinion,  the  statute 
as  it  now  stands  does  not  permit  this  to  be  done.  If  the 
Nasmith  Company  had  some  personal  property  upon  their 
premises  which  belonged  to  a  third  person,  but  the  value 
of  which  was  included  in  the  assessment  of  their  own  per- 
sonal property,  I  have  no  doubt,  the  true  owner  being  ascer- 
tained, that  he  could,  upon  being  given  the  statutory  notice 
of  four  days,  be  assessed  therefor,  but,  in  my  judgment, 
these  choses  in  action  do  not  come  within  the  present  pro- 
visions of  the  section.       The  appeals  will,   therefore,  be 


Maclaren,  Macdonald,  Shepley,  &  Donald,  Toronto,  solici- 
tors for  the  appellants. 

T.  Caswell,  Toronto,  solicitor  for  the  respondents. 


McDouGALL,  Co.  J.  December  26th,  1901 

COUNTY   COURT   OF  YORK. 

BE  LEADLKY  AND  CITY  OF  TORONTO. 

Assessment  and  Taxes— Exemptions — Personal  Property  Owned  out 

of  Province—Cash  in  Banks — Trustees. 

An  appeal  by  the  trustees  of  the  Tjcadley  estate  from  the 
decision  of  the  Court  of  Revision  for  the  city  of  Toronto 
in  respect  of  an  assessment  of  the  estate. 

J.  W.  St.  John,  for  the  appellants. 

J.  S.  Fullerton,  K.C.,  for  the  city  corporation. 

McDouGALL,  Co.  J. — The  appeal  in  this  case  is  in  refer- 
ence to  certain  personal  property  standing  in  the  names  of 
the  trustees  of  the  Tjeadley  estate,  and  consisting  of  certain 
amounts  of  cash  deposited  in  banks  in  the  city  of  Montreal, 
and  in  the  city  of  Winnipeg.  It  is  claimed  by  the  assess- 
ment department  to  be  liable  to  assessment  in  Toronto, 
where  the  trustees  reside,  and  where  the  chief  assets  of  the 
estate  are  situate,  and  where  the  estate  is  being  adminis- 
tered. I  have  ruled  that  the  same  is  exempt  from  taxation 
under  sub-sec.  23  of  sec.  7  of  the  Assessment  Act,  as  being 
personal  property  owned  out  of  the  Province. 
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I  refer  to  the  decision,  and  particularly  to  the  judgment 
of  Burton,  J. A.,  in  Nichol  v.  Douglas,  37  U.  C.  li.  51  . 

The  appeal  is  allowed,  and  assessment  reduced  to  $43,000. 

St.  John  &  Boss,  Toronto,  solicitors  for  the  appellants. 

T.  Caswell,  Toronto,  solicitor  for  the  respondents. 

Meredith,  J.  April  3rd,  1902. 

TRIAL. 

GBANT  V.  McPHEESOX. 

Landlord  and  Tenant— Agreement  for  Lease — Incomplete  Contract — 

Nature  of  Tenancy— Possession. 

An  action  to  recover  possession  of  a  house  in  the  city 
of  Toronto  and  for  mesne  profits,  the  defendant  having 
become  tenant  to  the  plaintiff  under  a  supposed  agreement 
for  a  lease. 

W.  M.  Douglas,  K.C.,  and  J.  E.  Jones,  for  plaintiff. 

E.  D.  Armour,  K.C.,  for  defendant. 

Meredith,  J. — Upon  the  whole  evidence  it  cannot  be 
found  that  there  was  any  agreement  for  a  lease.  The  parties 
were  agreed  upon  most  of  the  terms  of  the  lease,  but,  as  to 
some  essential  terms,  there  was  a  misunderstanding,  and  no 
agreement.  .  .  .  The  defendant,  among  other  defences, 
sets  up  the  agreement  as  he  understood  it,  and  seeks  specific 
perfonnance  of  it.  There  cannot  of  course  be  specific  per- 
formance, the  parties  never  having  been  at  one  upon  some 
of  the  essential  terms  of  it.  But  the  relationship  of  land- 
lord and  tenant,  in  some  fonn  or  other,  obviously  existed 
between  the  parties:  the  one  question  is,  what  \^a8  the 
nature  and  extent  of  it?  And  that  is  purely  a  question  of 
fact.  At  the  end  of  the  second  year  the  plaintiff  became 
entitled  to  possession,  and  he  has  done  nothing  to  waive  that 
right.  ...  I  have  found  no  case  in  point;  those  decided 
under  the  ^ytatute  of  Frauds  are  different  at  the  beginning 
in  this,  that  the  statute  expressly  provides  that  the  lease 
shall  operate  as  a  tenancy  at  will,  though  after  payment  of 
rent  in  such  cases  there  seems  to  be  no  substantial  difference 
between  those  cases  and  this.  Lennox  v.  Westney,  17  0. 
R.  472,  differs  from  this  case  in  the  essential  feature  that 
in  that  case  no  rent  had  been  paid;  there  was  no  recognition 
of  any  relationship  of  landlord  and  tenant  after  the  incom- 
plete negotiations  for  a  lease.  The  cases  under  the  statute 
are  collected  in  the  note  to  Doe  d.  Regfice  v.  Bell,  2  Sm.  L.  0. 
1342,  and  Olavton  v.  Blakev.  ib.  1347.  See  Sourwine  v. 
Truscott,  17  Hun  432;  Fullerton  v.  Dalton,  58  Barb.  236; 
Mayor  of  Thetford  v.  Tyler,  8  Q.  B.  95;  Smith  v.  Widlake, 
3  C.  P.  D.  10. 
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Judgment  for  possession  without  costs. 

DuVernet  &  Jones,  Toronto,  solicitors  for  plaintiff. 

J.  M.  Clark,  Toronto,  solicitor  for  defendant. 

April  7th,  1902. 
divisional  court. 

CLERGUE  V.  McKAY. 

Discoverp— Production  —  Privilege  —  Letters  between  Solicitor  and 
Client— Nature  of,  must  he  Set  Forth  in  Affldavit, 

Decision  of  Street,  J.,  ante  178,  aflBrmed  by  a  Divisional 
Court  (Boyd,  C,  Ferguson,  J.,  Meredith,  J.) 

W.  M.  Douglas,  K.C.,  for  defendant  Preston,  appellant. 

A.  B.  Aylesworth,  K.C.,  and  E.  U.  McPherson,  for 
plaintiff. 

Falconbridge,  C.J.  April  7th,  1902. 

WEEKLY  court. 

STEPHENS  V.  O^CONNOR. 

Liquor  License  Act— Transfer  of  License  to  New  Premises — Notice- 
Report  of  Inspector— Injunction, 

Motion  for  judgment,  heard  at  Ottawa.  The  motion 
was  originally  to  continue  an  interim  injunction  restraining 
the  defendants,  who  are  the  license  commissioners  of  the 
city  of  Ottawa,  from  permitting  the  transfer  of  the  bar 
license  for  the  Globe  Hotel  in  Sparks  street  to  other  premises 
in  the  same  street.  The  motion  was  turned  by  consent  into 
a  motion  for  judgment. 

J.  L.  McDougall,  Ottawa,  for  plaintiff. 

G.  F.  Henderson,  Ottawa,  for  defendants, 

Falconbridge,  C.J^ — The  action  and  motion  were  pro- 
bably unnecessary  or  premature,  inasmuch  as  it  was  not  to 
be  assumed  that  the  board  of  license  commissioners  would 
do  anything  contrary  to  the  law.  But  the  Legislature  has 
not  requir^  that  public  notice  shall  be  given  of  an  appli- 
cation for  a  transfer  to  premises  within  the  same  sub-divi- 
sion. See  Sinclair's  Liquor  License  Act,  p.  32  n.  The 
board  will,  doubtless,  not  grant,  or  assent  to,  the  transfer 
without  the  report  of  the  inspector  under  sec.  11,  sub-sec. 
(1),  of  B.  S.  0.  ch.  245,  unless  there  are  valid  reasons  under 
sub-sec.  4  for  dispensing  with  the  same.  The  circumstances 
of  the  case  do  not  bring  it  within  the  mischief  dealt  with  in 
East  V.  O'Connor,  2  0.  L.  R.  355.  Injunction  dissolved  and 
action  dismissed  with  costs. 

Latchford,  McDougall,  &  Daly,  Ottawa,  solicitors  for 
plaintiff. 

MacCraken,  Henderson,  &  McDougal,  Ottawa,  solicitors 
for  defendants. 
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Britton,  J.  April  Ytii,  1902. 

CHAMBERS. 

HUFFMAN  V.  HULL. 

Pleadinif— statement   of   Claim — Particulars — Mortgage— Sale   unaer 

Power — Conspiracy— Account. 

« 

Application  by  the  defendant  Hull  to  compel  the  plain- 
tiff to  amend  paragraphs  5,  7,  and  8  of  statement  of  claim, 
or  for  particulars. 

The  plaintiff  alleged  that  he  and  defendant  Hull  were 
the  owners  of  certain  land,  subject  to  a  mortgage  to  one 
Harris;  that  by  the  result  of  an  action  between  plaintiff  and 
defendant  Hull,  plaintiff  became  sole  owner,  subject  to  the 
Harris  mortgage. 

(5)  That  under  the  power  of  sale  in  the  Harris  mortgage 
the  land  was  sold,  and  the  defendant  Allen  became  the  pur- 
chaser in  trust  for  plaintiff,  and  Allen  now  holds  the  land 
as  trustee  for  plaintiff. 

(7)  The  defendants  contrived  and  conspired  together 
to  defraud  the  plaintiff  and  deprive  him  of  the  value  of  the 
land  over  and  above  the  mortgage  under  which  it  was  sold. 

(8)  That  as  between  plaintiff  and  defendant  Hull,  plain- 
tiff is  entitled  to  all  the  moneys  which  may  be  found  due 
by  defendant  Allen  in  connection  with  the  lands,  in  priority 
to  defendant  Hull. 

Plaintiff  claimed  an  account. 

The  Master  in  Chambers  refused  the  application  as  re- 
gards paragraphs  5  and  8,  but  ordered  particulars  under 
paragraph  7  to  be  delivered  after  defence  and  after  examin- 
ation of  defendants  for  discovery. 

The  defendant  Hull  appealed. 

H.  E.  Eose,  for  appellant. 

A.  C.  McMaster,  for  plaintiff. 

Britton,  J. — I  think  the  plaintiff  might  well  have 
been  more  full  and  specific  in  his  statement  of  claim,  but 
I  do  not  think  the  defendant  Hull  need  be  at  all  embarrassed 
in  regard  to  his  statement  of  defence.  If  the  plaintiff  has 
any  claim  such  as  indicated,  Hull  can  easily  meet  it  as  a 
matter  of  pleading.  I  do  not  think  I  should  interfere  with 
the  order  made  by  the  Master.  Appeal  dismissed.  Costs  in 
cause. 

Brewster,  Muirhead,  &  Heyd,  Brantford,  solicitors  for 
plaintiff. 

A.  S.  Ball,  Woodstock,  solicitor  for  defendant  Hull. 
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April  8th,  1902. 

divisional  coubt. 

EANKIN  V.  STERLING. 

Vendor  and  Purchaser — Specific  Performance— -Possessionr-Waiver— 
Improvements— Account  as  to— Title  by  Possession— Costs, 

Action  for  specific  performance  of  a  contract  datecl 
23rd  February,  1901,  for  the  sale  to  plaintiff  for  $380  of  a 
piece  of  land  in  the  village  of  Campbellf ord ;  $75  was  to  be 
paid  down  and  possession  given,  and  the  balance  of  the 
purchase  money  with  interest  was  to  be  paid  on  or  before 
1st  May,  1901,  when  the  conveyance  was  to  be  given.  The 
defendant,  the  vendor,  was  to  furnish  an  abstract,  to  make 
out  a  perfect  title,  and  to  deliver  the  conveyance  at  his  own 
expense.  The  abstract  shewed  a  good  paper  title  from  the 
Crown  to  Richard  VanNorman,  who  became  owner  iii  18G3, 
and  had  made  a  mortgage  to  his  vendor,  one  Wilkins,  which 
had  never  been  discharged.  Xo  title  was  ever  shewn  froia 
A^ajiNorman  or  Wilkins  to  the  defendant,  but  his  solicitor 
sent  a  statutory  declaration  shewing  title  by  length  of  pos- 
session, which  plaintiff  alleged  was  incorrect.  He,  how- 
ever, continued  in  possession  and  made  improvements,  and 
on  the  2nd  August,  1901,  commenced  this  action.  It  was 
admitted  at  the  trial  before  MacMahon,  J.,  that  the  only 
objection  to  the  title  was  how  it  passed  from  VanNorman. 
The  trial  Judge  held  that  the  plaintiff  had  not  waived  his 
right  to  have  a  good  title  shewn,  and  directed  a  reference 
as  to  title,  and,  in  case  a  good  title  could  not  be  shewn, 
directed  that  the  Master  was  to  ascertain  the  value  of  the 
plaintiff's  improvements  and  what  would  be  a  fair  occupa- 
tion rent,  and  reserved  further  directions  and  costs.  The 
defendant  appealed. 

J.  J.  Warren,  for  defendant. 

G.  H.  Watson,  K.C.,  and  W.  L.  Payne,  Colborne,  for 
plaintiff. 
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The  judgment  of  the  Divisional  Court  (Palconbridge, 
C.J.,  and  Street,  J.)  was  delivered  by 

Street,  J. — By  the  terms  of  the  contract  the  plaintiff 
was  entitled  to  a  perfect  title,  and  the  defendant  continued 
to  assert  down  to  the  trial  that  he  had  a  good  title,  either 
by  paper  title  or  by  possession.  Under  these  circumstances 
the  plaintiff's  remaining  in  possession  should  not  be  held 
to  be  a  waiver  of  his  right  to  insist  upon  a  good  title  being 
shewn.  Waiver  is  a  question  of  intention,  to  be  determined 
from  the  acts  of  the  parity,  and  it  seems  impossible  to  hold 
that  the  purchaser  has  waived  his  right  to  a  good  title  by 
acts  done  at  a  time  when  he  was  insisting  upon  a  good  title 
being  shewn,  and  the  vendor  was  insisting  that  his  right 
was  perfectly  good:  Ee  Gloag  and  Miller,  23  Ch.  D.  320. 
The  question  of  waiver  was  the  only  question  upon  the 
pleadings  necessitating  a  trial,  and,  had  it  not  been  raised, 
judgment  might  have  been  obtained  upon  a  motion,  for  tlie 
only  other  question  raised  upon  the  pleadings  which  could 
be  disposed  of  before  the  question  of  title  had  been  deter- 
mined, was  that  of  title,  and  that  would  have  been  referred 
to  the  Master  upon  motion  on  the  pleadings.  Having  failed 
upon  the  question  of  waiver,  therefore,  the  defendant  must 
pay  the  costs  of  the  hearing. 

There  should  also  be  a  general  reference  as  to  title  to 
enable  plaintiff  to  make  title  either  from  VanNorman  or  by 
possession,  the  latter  being  a  title  which  a  purchaser  may  be 
compelled  to  take  if  it  can  be  satisfactorily  established: 
Scott  V.  Nixon,  3  Dr.  &  War.  388 :  Gaines  v.  Bonnor,  33  W. 
B.  64;  Dart  V.  &  P.,  6th  ed.,  p.  462. 

An  account  should  not  have  been  directed  as  to  improve- 
menti.  There  is  nothing  in  the  pleadings  or  evidence  to 
take  this  case  out  of  the  general  rule  which  restricts  the 
damages  of  a  purchaser  to  the  costs  of  the  investigation  of 
the  title:  Bain  v.  Fothergill,  L.  B.  7  H.  L.  207.  Nor  is 
there  anything  to  bring  it  within  the  doctrine  of  Engel  v. 
Fitch,  L.  B.  3  Q.  B.  314,  and  4  Q.  B.  659.  See  also  Williams 
V.  Glenton,  L.  B.  1  Ch.  209,  and  Day  v.  Singleton,  [1899] 
2  Ch.  320,  332-3. 

The  rule  followed  in  the  old  case  of  Miloson  v.  Words- 
worth, 2  Sw.  365,  and  stated  by  Sugden,  14th  ed.,  p. 
347,  is  that  which  still  prevails  in  the  absence  of  fraud  or 
other  special  circumstances.     .    .     . 

ITie  reference  should  be  as  to  title,  and  when  a  good 
title  was  first  shewn.     The  plaintiff  should  have  costs  of  the 
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trial  in  any  event.    Further  directions  and  subsequent  costs 
reserved.    No  costs  of  appeal. 

TV.  L.  Payne,  solicitor  for  plaintiff. 

B.  L.  Gosnell,  Blenheim,  solicitor  for  defendant. 


Meredith,  C.J.  April  10th,  1902. 

CHAMBERS. 

BE  PHILLIPS  V.  HANNA 

DiviHon  Court — Jurisdiction — Splitting  Cause  of  Action—Mortgage 
Interest  post  Di€m—Damages--Pennissive  Clause  of  Divi- 
sion Courts  Act, 

Motion  by  the  defendant  for  prohibition  to  the  1st  Di- 
vision Court  iii  the  united  counties  of  Northumberland  and 
Durham. 

The  defendant,  in  1884,  made  a  mortgage  to  the  plain- 
tiffs' testator  securing  $1,300  and  interest.  The  principal 
was  to  be  repaid  in  four  instalments  of  $100  each  in  1888- 
1891,  and  the  remaining  $900  in  1892.  The  interest  was 
to  be  paid  annually  on  the  unpaid  principal  till  the  whole 
sum  secured  should  be  paid  in  full. 

The  whole  principal  sum  being  unpaid,  the  plaintiffs 
sued  the  defendant  in  the  Division  Court  for  $81.50,  being 
one  year's  interest  on  the  principal  sum  from  1st  February, 
1900,  to  1st  February,  1901,  and  interest  thereon  from  the 
latter  date. 

B.  McKay,  fox  defendant. 

P.  E.  Hodgins,  for  plaintiffs. 

Meredith,  C.J. — The  interest  for  which  the  plaintiffs 
sue,  being  interest  post  diem,  is  not  due  to  them  qua  nterest, 
but  is  recoverable  only  by  way  of  damages,  and  it  was  not 
intended  by  sec.  79,  sub-sec.  2,  of  the  Division  Courts  Act, 
B.  S.  0.  ch.  60  (which  provides  that  "where  a  sum  for 
principal  and  also  a  sum  for  interest  thereon  is  due  and 
payable  to  the  same  person  upon  a  mortgage  ...  he 
may  .  .  .  sue  separately  for  every  sum  so  due^O*  to 
qualify  the  provision  (sub-sec.  1)  which  forbids  the  dividing 
of  a  cause  of  action,  except  where  the  sum  claimed  for  in- 
terest is  due  according  to  the  terms  of  the  instrument  sued 
on.  .  .  .  The  plaintiffs,  if  entitled  to  recover  interest 
from  1st  February,  1900,  were  entitled  to  recover  as  their 
damages  interest  down  to  the  date  of  the  issue  of  the  sum- 
mons, so  that  the  sum  to  which  they  were  entitled,  if  inter- 
est were  allowed  at  6  per  cent.,  would  be  about  $140,  and 
this  sum  is  divided  for  the  purpose  of  suing  in  the  Division 
Court,  and  that  is  forbidden  by  sec.  79. 
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Order  made  for  prohibition  with  costs. 

B.  B.  Loscombe,  Bowmanville,  solicitor  for  plaintiffs. 

Simpson  &  Blair,  Bowmanville,  solicitors  for  defendant. 

Meredith,  C.J.  April  10th,  1902. 

CHAMBERS. 

UDA  V.  ALGOMA  CENTRAL  B.  W.  CO. 

Particulara^Statement  of  Defence^Material  on  Application  for — 

Order  after  Issue  Joined. 

Action  by  servant  against  master  for  negligence  causing 
personal  injuries.  The  defendants  alleged  (3)  that  the  injury 
was  caused  by  the  negligence  of  the  plaintiff,  and  (5)  that  it 
was  caused  by  the  negligence  of  the  plaintiff's  fellow-servant. 
The  Master  in  Chambers  ordered  the  defendants  to  give 
particulars  of  these  defences.    The  defendants  appealed. 

W.  E.  Middleton,  for  defendants. 

H.  L.  Dunn,  for  plaintiff. 

Meredith,  C.J. — The  material  was  an  affidavit  of  the 
plaintiff's  solicitor  stating  that  the  particulars  were  required 
for  the  purpose  of  pleading,  there  being  no  aflBdavit  from 
the  plaintiff  that  the  nature  of  the  defence  intended  to  be 
set  up  was  not  known  to  him.  Having  regard  to  the  nature 
of  the  action  and  these  circumstances,  the  order  should  not 
have  been  made,  and  I  am  unable  to-  see  what  good  purpose 
it  can  serve  except  to  add  to  the  costs  *of  the  litigation. 
.  .  .  Also,  it  is  manifest  that  the  particulars  were  not 
needed  for  the  purpose  of  pleading,  for  when  the  notice  of 
motion  was  served  the  pleadings  were  closed  and  the  cause 
was  at  issue. 

Appeal  allowed;  costs  to  the  appellants  in  any  event. 

Denton,  Dunn,  &  Boultbee,  Toronto,  solicitors  for 
plaintiff. 

Hamilton,  Elliott,  &  Irving,  Sault  Ste.  Marie,  solicitors 
for  defendants. 


Meredith,  C.J.  April  10th,  1902. 

CHAMBERS. 

PENNINGTON  v.  MORLEY. 

Mechanics*  Liens^Action  begun  by  Statement  of  Claim— Service  out 
of  Ontario — Statutes  and  Rules — Powers  of  High  Court  of 
Justice, 

Application  by  defendants  Crosby  and  Nordyke  in  an 
action  to  enforce  a  mechanic's  lien,  which  was  commenced  by 
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filing  a  statement  of  claim  pursuant  to  sec.  31  of  the  Mechan- 
ics' and  Wage-Earners*  Lien  Act,  E.  S.  0.  ch.  153,  to  set  aside 
88  against  tiiem  the  judgment  pronounced  after  trial  by  the 
Judge  of  the  County  Court  of  Essex,  and  all  proceedings 
subsequent  to  the  filing  of  the  statement  of  claim,  upon  the 
ground  that  the  statement  of  claim  was  improperly  serv«jd 
upon  the  applicants  out  of  the  jurisdiction,  and,  even  if 
that  were  permissible,  no  order  allowing  that  mode  of  ser- 
vice was  made.  The  applicants  were  not  British  subjects, 
and  resided  in  the  State  of  Michigan. 

J.  H.  Moss,  for  applicants. 

W.  M.  Douglas,  K.C.,  for  plaintiff. 

Meredith,  C.J. — The  Courts  of  this  Province  have  no 
inherent  jurisdiction  to  allow  service  of  any  proceeding 
to  be  effected  out  of  Ontario;  jurisdiction  for  that  purpose 
mu^  be  conferred  by  statutory  authority. 

Under  the  English  Judicature  Act  and  Bulea.the  provi- 
sions for  allowing  service  out  of  the  jurisdiction  form  a 
complete  code  of  procedure,  and  the  English  Courts  have 
no  jurisdiction  to  allow  service  out  of  England  except  in 
cases  which  come  within  these  provisions,  and  therefore 
the  service  of  a  statement  of  claim  filed  as  the  initial  step 
in  an  action  may  not  be  so  served,  it  not  being  mentioned  as 
one  of  the  proceedings  which  the  Court  may  allow  to 
be  served  out  of  its  jurisdiction  (In  re  Busfield,  32  Ch.  D. 
123) ;  and  there  are  numerous,  cases  in  England  to  the  same 
effect.  See  also  Ee  Confederation  Life  Association  and 
Cordingly,  19  P.  E.  16,  89. 

It  follows  that,  unless  our  Judicature  Act  and  Rules 
differ  from  those  of  England,  there  is  no  authority  in  the 
Courts  of  this  Province  to  allow  service  out  of  Ontario  of 
a  statement  of  claim  filed  as  the  initial  step  in  an  action. 

It  was  argued  that  Con.  Rule  3  has  the  effect  of  making 
the  provisions  Of  the  Rules  as  to  service  of  the  writ  of  sum- 
mons applicable  to  service  of  any  proceeding  by  which  an 
action  is  commenced.  That  Rule,  however,  is  limited  to 
matters  of  practice;  the  matter  in  question  here  is  not  one 
of  practice,  but  of  jurisdiction :  Attorney-General  v.  Sillem, 
11  H.  L.  Cas.  703;  In  re  Anglo- African  S.  S.  Co.,  32  Ch.  D. 
348. 

[History  and  review  of  the  Ontario  legislation  respecting 
service  out  of  the  jurisdiction.] 

Service  out  of  Ontario  is  dealt  with  by  the  existing  Rule^ 
162-167.  They  do  not  extend,  in  terms  at  all  events,  to  ser- 
vice of  a  statement  of  claim  such  as  that  in  question,  al- 
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though  the  Rules  which  were  replaced  by  them  made  pro- 
vision for  allowing  service,  not  only  of  a  writ  of  summons 
and  notice  of  a  writ,  but  also  of  any  other  document  by 
which  a  matter  or  proceeding  is  commenced. 

The  Ontario  Judicature  Act,  1881,  gave  to  the  High 
Court  of  Justice  the  jurisdiction  which  at  the  commencement 
of  that  Act  was  vested  in  6t  capable  of  being  exercised  by, 
among  other  Courts,  the  Court  of  Queen's  Bench,  the  Court 
of  Chancery,  and  the  Court  of  Common  Pleas  (sec.  9),  and 
therefore  the  jurisdiction  to  allow  service  out  of  Ontario 
conferred  by  B.  S.  0.  1877  ch.  40,  sees.  93,  84,  and  ch.  50, 
sees.  49,  50,  was  vested  in  the  High  Court. 

I  was  at  one  time  inclined  to  think  that  the  effect  of 
this  was  to  make  the  English  cases  inapplicable  here,  but 
the  reasoning  which  led  to  the  decision  in  In  re  Busfield  is 
opposed  to  that  view;  and  I  am,  therefore,  of  opinion  that 
our  Judicature  Act  and  Consolidated  Bules  form'  a  complete 
code  on  the  subject  of  service  out  of  the  jurisdiction,  and 
that  the  Court  had  no  jurisdiction  to  allow  service  of  the 
statement  of  claim  to  be  effected  upon  the  applicants  out 
of  Ontario. 

Even  if  I  had  been  of  a  different  opinion,  an  order  for 
service  out  of  Ontario  not  having  been  obtained,  I  should 
have  held  that  the  service  which  was  effected  was  nugatory, 
and  that  the  Judge  had  no  power  to  allow  service  nunc  pro 
tunc,  as  he  assumed  to  do. 

It  is  a  defect  in  the  law  that  no  provision  is  made  for 
service  out  of  the  jurisdiction  of  the  initial  proceeding  in 
an  action  unless  that  proceeding  is  a  writ  of  summons  or  a 
notice  in  lieu  of  a  writ  of  summons. 

Application  granted  with  costs  here  and  below. 

Clarke,  Cowan,  Bartlet,  &  Bartlet,  Windsor,  solicitors 
for  applicants. 

Fleming,  Wigle,  &  Bodd,  Windsor,  solicitors  for  plaintiff. 


BoBERTSON,  J.  April  10th,  1902. 

WEEKLY  COURT. 

BE  BEX  V.  MEEHAK 

Mandamus— Police   Magistrate-^urisdictionr— Information— Crimiml 
Offence— Municipal  Electionr-Toting  more  than  once. 

Motion   by   the    prosecutor,    A.    D.    Turner,    to    make 
absolute  a  rule  calling  on  the  police  magistrate  for  the  city 


249 

of  St.  Thomas  and  the  defendant  to  shew  cause  why  the 
magistrate  should  not  be  directed  to  receive  the  oath  of  Tur- 
ner to  an  information  preferred  against  the  defendant.  Tlie 
rule  was  granted  under  R.  S.  0.  ch.  88,  sec.  6.  The  informa- 
tion sought  to  be  laid  against  the  defendant  was  for  that  he 
did,  on  the  6th  January  last,  at  St.  Thomas,  after  having 
voted  once  and  not  being  entitled  to  vote  again  at  the  elec- 
tion for  aldermen,  wilfully  and  corruptly  apply  for  a  ballot 
paper,  in  his  own  name,  and  did  wilfully  and  corruptly  vote 
three  times  for  aldermen,  and  did  thereby  commit  an  inter- 
ference with  an  election.  The  magistrate  held  (see  1  0.  W. 
R.  136)  that  he  had  no  jurisdiction  to  hear  the  case  and  dis- 
pose of  it  summarily,  or  to  hold  a  preliminary  investigation 
and  determine  whether  the  accused  should  be  committed  for 
trial  if  the  evidence  warranted  him  in  so  doing. 

By  1  Edw.  VII.  ch.  26,  sec.  9  (0.),  it  is  provided  that  io 
towns  and  cities  where  aldermen  are  elected  by  general  vote, 
every  elector  shall  be  limited  to  one  vote.  Section  193  of 
the  Municipal  Act  declares  (f)  that  no  person  shall,  having 
voted  once,  and  not  being  entitled  to  vote  again,  apply  for  a 
ballot  paper  in  his  own  name;  and  by  sub-sec.  3,  a  person 
guilty  of  any  violation  of  this  section  shall  be  liable  to  impris- 
onment for  a  term  not  exceeding  6  months.  By  sec.  138  of 
the  Criminal  Code,  every  one  is  guilty  of  an  indictable  offence, 
and  liable  to  one  year's  imprisonmei^t,  who,  without  lawful 
excuse,  disobeys  any  Act  of  the  Parliament  of  Canada, 
or  of  any  Legislature  in  Canada,  by  wilfully  doing  any  act 
which  it  forbids,  unless  some  penalty  or  other  mode  of  pun- 
ishment is  expressly  provided  by  law. 

J.  M.  McEvoy,  London,  for  the  applicant. 

E.  E.  A.  DuVemet,  for  the  magistrate  and  the  defend- 
ant 

Robertson,  J. — As  the  section  of  the  Act  of  1  Edw. 
VII.  referred  to  does  not  contain  a  particular  mode  of 
enforcing  the  prohibition,  and  the  offence  is  new,  the 
only  remedy  is  by  indictment,  as  provided  by  sec.  138  of  the 
Code.  Therefore,  the  magistrate  had  jurisdiction  to  take 
the  information  in  question  and  to  issue  a  summons  to  tho 
defendant  to  hear  and  answer  the  charge,  and  to  hear  the 
case  and  determine  whether  the  defendant  should  be  com- 
mitted for  trial,  and  moreover  he  was  bound  to  do  so.  And, 
as  the  magistrate  had  not  exercised  any  discretion,  but  had 
simply  declined  jurisdiction,  it  was  the  duty  of  the  Court 
to  order  him  to  exercise  his  jurisdiction. 
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Rule  absolute.  Costs  of  applicant  to  be  paid  by  de- 
fendant. 

McEvoy,  Pope,  &  Perrin,  London,  solicitors  for  the  i^- 
plicant. 

DuVemet  &  Jones,  Toronto,  solicitors  for  the  respond- 
ents. 


Meredith,  C.J.  April  11th,  1902. 

TRIAL. 

PUTERBAUGH  v.  GOLD  MEDAL  CO. 
Libel— Proof  of  Publication— -Letter  Dictated^Privileffe. 

Action  for  libel  tried  at  the  Toronto  Winter  Assizes. 
The  jury  disagreed,  and  the  defendants  moved  for  judgment 
in  their  favour  upon  the  grounds:  (1)  that  publication  of 
the  alleged  libel  was  not  proved;  and  (2)  that  if  there  had 
been  publication,  the  occasion  was  privileged.  The  alleged 
libel  was  a  letter  written  in  the  name  of  the  defendant  com- 
pany by  the  defendant  Abra,  the  company^s  manager,  to 
the  plaintiflf.  The  letter  was  dictated  by  Abra  to  the  steno- 
grapher of  the  company,  who  typed  it  and  copied  it  in  tha 
comp^y's  letter  book. 

E.  E.  A.  DuVemet,  for  plaintiff. 

P.  C.  Cooke,  for  defendants. 

Meredith,  C.J. — I  am  bound  by  Pullman  v.  Hill,  [1891] 
1  Q.  B.  524,  to  hold  that  there  was  evidence  of  publication 
and  that  the  occasion  of  the  publication  to  the  stenographer 
was  not  privileged.  I  should  have  preferred,  had  I  been 
at  liberty  to  do  so,  to  hold  otherwise,  and  to  apply  the  prin- 
ciple of  Lawless  v.  Anglo-Egyptian  Cotton  and  Oil  Co.,  L. 
R.  4  Q.  B.  262,  and  Harper  v.  Hamilton  Retail  Grocers' 
Association,  32  0.  R.  295,  but,  in  the  circumstances  of  this 
case,  according  to  the  decision  in  the  Pullman  case,  that 
principle  is  inapplicable.  See  7  Law  Quarterlv  Review 
(1891),  pp.  101-2. 

Motion  refused. 

DuVemet  &  Jones,  Toronto,  solicitors  for  plaintiff. 

Pinkerton  &  Cooke,  Toronto,  solicitors  for  defendants. 


April  10th,  1902. 
C.  A. 
REX  V.  GODSON. 

Criminal  Lato— Incest  —  Evidence  ^  Contents  of  Destroyed  Letters  — 
Inference  from  Non-menstruation  —  Misdirection— Substantial 
Miscarriage— New  Trial, 

Case  reserved  by  the  Chairman  of  the  General  Sessions 
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of  the  Peace  for  the  County  of  York.  The  prisoner  was 
indicted  upon  a  charge  of  incest  with  his  daughter  on  the 
2lBt  January,  1900.  At  the  trial  the  evidence  of  one 
Bogers,  who  arrested  the  prisoner  at  Begina,  was  admitted 
as  to  the  contents  of  certain  letters  written  by  the  prisoner 
to  his  daughter  and  his  sister,  respectively,  and  letters  re- 
ceived by  him  from  them.  The  prisoner  admitted  send- 
ing and  receiving  certain  letters,  which  he  said  had  been 
destroyed.  The  evidence  was  objected  to.  Evidence  as  to 
the  contents  of  the  letters  was  also  given  by  the  daughter, 
and  was  objected  to.  In  his  charge  to  the  jury  the  Judge 
aaid:  "There  is  a  circumstance  which  I  will  just  simply 
mention  in  conclusion,  that  if  the  aunt  and  the  girl  told 
the  truth,  she  was  not  with  child  on  the  16th  January,  be- 
cause she  had  her  usual  monthly  courses  at  that  period, 
five  days  before  the  date  when  this  said  alleged  offence 
was  committed.'*  And  upon  objection  by  the  prisoner's  coun- 
sel to  these  remarks,  the  Judge  added:  "  I  do  not  say  it  was 
conclusive  testimony,  I  only  say  it  was  fairly  conclusive 
testimony,  that  on  the  16th  January  she  was  not  impreg- 
nated.'' "As  to  the  fact  of  menstruation  after  impregna- 
tion there  has  been  no  evidence  offered  on  either  side  be- 
yond the  bare  fact  that  on  the  16th  January  the  girl  had 
her  usual  monthly  periods.  It  is  common  knowledge,  to 
this  extent,  that  these  periods  occur  at  regular  intervals, 
and  that  they  cease  after  impregnation.  It  is  unfortunate, 
perhaps,  that  some  of  the  medical  men  were  not  asked  along 
that  line,  but  certainly  there  is  no  evidence  to  shew  it  is  at 
all  a  frequent  or  common  occurrence,  that  a  woman  will 
have  her  menstruation  after  she  has  been  impregnated." 

The  prisoner  was  convicted,  and  the  following  questions 
were  reserved  for  the  consideration  of  the  Court: — 1.  Was 
the  evidence  of  Rogers  and  the  daughter  as  to  the  contents 
of  letters  written  by  her  to  her  father  properly  admitted? 
2.  Was  the  Judge  right  in  charging  the  jury  with  reference 
to  the  inference  that  might  fairly  be  drawn  from  the  fact 
that  the  girl  had  not  menstruated  after  the  16th  January, 
1900?  3.  If,  in  the  opinion  of  the  Court  of  Appeal,  the 
Judge  was  wrong  in  either  of  his  rulings,  as  a  matter  of 
law  has  there  been  a  mistrial? 

C.  C.  Eobinson,  for  the  prisoner. 
Prank  Ford,  for  the  Crown. 

OsLER,  J.A. — The  first  question  must  be  answered  in 
the  affirmative  and  the  second  in  the  negative.    There  wis 
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misdirection  in  telling  the  jury  that  the  fact  of  menstrua^ 
tion  after  the  16th  January  was  fairly  conclusive  testimony 
that  the  girl  was  not  then  impregnated.  Menstruation  after 
impregnation  may  perhaps  be  assumed  to  be  an  unusual 
occurrence;  although  in  the  absence  of  medical  evidence  it 
is  hardly  right  for  the  Court  to  go  that  far.  In  Taylor  on 
Medical  Jurisprudence,  ed.  of  1897,  p.  511,  it  is  said  to  hap- 
pen, and  caution  is  advised  against  forming  an  opinion. 
Such  a  direction  to  the  jury  was  calculated  to  impress  the 
jury  very  strongly  in  favour  of  the  truth  of  the  girl's  story 
as  to  the  date  upon  which,  from  the  fact  that  the  Chair- 
man has  reserved  the  case,  we  must  infer  that  a  good  deal 
may  have  turned,  having  regard  to  her  other  evidence,  which 
has  not  been  stated  to  or  brought  before  this  Court.  There 
may  have  been  corroboration  of  the  girl's  evidence,  but  it 
is  not  before  the  Court,  and  on  this  important  incident  the 
jury  were  practically  told  to  find  against  the  prisoner,  and, 
that  being  so,  there  has  been  a  substantial  wrong  or  mis- 
carriage at  the  trial  within  the  cases  under  sec.  746  (f)  of 
the  Criminal  Code  or  analogous  provisions:  Bray  v.  Ford, 
[1896]  A.  C.  44;  Attorney-General  v.  Makins,  [1«94]  A.  C. 
57,  69.  The  offence  in  question  was  not  one  at  common 
law,  and  was  only  cognizable  in  Ecclesiastical  Courts. 

Armour,  C.J.O.,  Maclennan  and  Moss,  JJ.A.,  con- 
curred. 

New  trial  directed  under  sec.  746  (B)  of  the  Code. 


April  11th,  1902. 
C.  A. 

FOWLIE  V.  OCEAN  ACCIDENT  AND  GUARANTEE  CO. 

Accident  Insurance—  **Accid€ntaV*  Death— Onus  of  Proof^Finding 
of  Juru— Notice  and  Particulars  of  Death— What  Sufflcient^ 
Waiver— R.  8,  0,  ch.  20S,  sec.  152. 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  en- 
tered for  plaintiff  upon  verdict  of  a  jury.  The  action  was 
to  recover  upon  an  accident  policy  insuring  against  ^'acci- 
dental bodily  injury  caused  by  violent  external  and  visible 
means.'^  The  contract  was  qualified  by  R.  S.  0.  ch.  203,  sec. 
152.  The  deceased  was  last  seen  alive  at  Gravenhurst  on 
3rd  June,  1898,  after  getting  off  a  north  bound  train.  He 
was  next  seen  lying  on  the  railway  track  at  Severn  Bridge, 
8    miles    south    of    Gravenhurst,    about    4    the    following 
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morning,  by  the  engine-driver  of  the  south  bound  train,  who 
loudly  sounded  the  whistle,  but  the  train  men  saw  no  sign 
of  life,  and  the  body  was  run  over  and  so  mangled  as  to 
make  it  impossible  to  tell  whether  he  vrss  alive  or  dead 
when  struck.  On  the  6th  June,  1898,  his  son  informed  de- 
fendants' agent  at  Orillia,  and  he  wrote  to  the  manager  at 
the  head  office  for  Canada  in  Montreal,  informing  hian.  of 
the  death  and  stating  that  the  assured  "  seems  to  have  been 
walking  on  the  track  to  or  from  the  station  when  he  was 
overtaken  by  a  train,'^  and  the  letter  asked  for  claim  papers. 
The  manager  in  reply  forwarded  the  usual  papers,  which 
were  completed  and  retume.d  at  once. 

H.  Cassds  and  R.  S.  Cassels,  for  the  appellants. 

6.  Lynch-Staunton,  K.C.,  and  L.  F.  Stephens,  for  the 
plaintiff. 

Armour,  C.J.O. — The  letter  of  the  agent  and  the  fatal 
death  claim  forms  furnished  constitute  sufficient  notice 
and  particulars  to  satisfy  the  condition  in  the  policy  that 
notice  and  full  particulars  of  the  accident  must  be  given 
within  21  days  to  the  corporation:  Brawstein  v.  Accidental, 
1 B.  &  S.  705.  ^  In  December,  1898,  the  manager  wrote  plain- 
tiff that,  under  the  circumstances  attending  the  death,  the 
defendants  did  not  consider  themselves  liable  owing  to 
clause  B2  of  the  policy.  .  .  This  amounted  to  a  waiver 
of  fuller  particulars  or  proofs:  Boyd  v.  Cedar  Bapids  Inj. 
Co.,  70  Iowa  325;  Morrow  v.  Lancashire,  29  0.  K.  377,  26 
A.  E.  173;  McCormack  v.  Koyal  Ins.  Co.,  163  Penn.  St.  184. 
There  is  no  doubt  that  the  death  of  deceased  was  from 
bodily  injury  caused  by  violent  external  and  visible  means, 
but  the  question  was  whether  it  was  accidental,  and  of  thin 
the  plaintiff  was  bound  to  satisfy  the  jury.  "  Accidental " 
is  defined  by  B.  S.  0.  ch.  203,  sec.  152.  Three  causes  of 
death  were  suggested  by  the  evidence :  (1)  death  at  the  hands 
of  another;  (2)  death  by  his  own  hands;  (3)  death  by  a  loco- 
motive engine,  through  voluntary  or  negligent  exposure  to 
imnecessary  danger.  There  was  evidence  in  support  of  each 
of  these  causes  which  must  have  been  submitted  to  the  jury : 
Trew  V.  Eailway  Passengers'  Assce.  Co.,  5  H.  &  N.  211,  6 
H.  &  N.  839;  Fidelity  Co.  v.  Wein,  182  111.  496;  Anthony 
V.  Mercantile,  162  Mass.  354.  The  charge  at  the  trial  called 
attention  to  all  the  facts,  and  has  not  been  questioned. 
The  jury  found  that  there  was  "no  evidence  to  satisfy  us 
that  this  man  cam«e  to  his  death  by  his  own  hand,  but  that 
he  came  to  his  death  through  external  injuries  unknown 
to  us.''    This  is  not  a  finding  that  death  was  "  accidental " 
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within  the  meaning  of  the  statute,  and  that  was  necessary 
to  make  defendants  liable  under  the  contract.  Assuming  tho 
finding  negatives  suicide,  it  does  not  follow  that  the  death 
was  '^  accidental/'  and  the  finding  is  too  vague  to  be  con- 
strued as  a  finding  of  "  accidental ''  death  within  the  stat- 
ute^ and  there  must  therefore  be  a  new  trial,  but  it  must 
be  confined  to  that  question.  Costs  of  appeal  and  former 
trial  to  abide  the  event. 

Maclknnan  and  Moss,  JJ.A.,  concurred. 

Lees,  Hobson,  &  Stephens,  Hamilton,  solicitors  for  plain- 
tiff. 

Cassels,  Cassels,  &  Brock,  Toronto,  solicitors  for  defend- 
ants. 


April  10th,  1902. 
C.  A. 
FRANKEL  v.  GRAND  TRUNK  R.  W.  CO. 

Railtoays  —  Carriage  of  0ood9— Claim  far  Non-delivery^Place  of 
Delivery  —  Consignees  —  Refusal  to  Accept  —  I'ermination  of 
Transitus— Position  of  Carriers — Bailees— Duty  to  have  Ooods 
Ready  for  Delivery— Damages  for  Breach, 

Action  for  breach  of  contract  to  carry  and  deliver  five  car 
loads  of  scrap  iron  which  the  plaintiffs  had  sold  to  a  rolling 
mill  company.  The  contract  of  sale  provided  for  delivery 
at  the  purchasers'  mill  at  Sunnyside,  Toronto,  and  in  the 
shipping  bUls  the  property  was  addressed  to  the  plaintiffs 
or  the  Tnill  company,  Sunnyside.  The  mill  was  situate  near 
the  defendants*  main  track.  There  was  no  station  there, 
but  there  was  a  siding  leading  off  the  track  into  the  mill. 
The  station  nearest  to  the  mill  was  Swansea,  and  the  cars 
containing  the  scrap  iron  arrived  there,  and  notice  of  their 
arrival  was  sent  to  the  plaintiffs  and  to  the  mill  company. 
The  station  agent  had  previously  been  instructed  by  the 
plaintiffs  to  deliver  all  cars  addressed  to  the  plaintiffs  at 
Swansea  or  Sunnyside,  to  the  mill  company.  The  mill  com- 
pany, after  inspection  of  the  goods  at  Swansea,  refused  to 
accept  them.  The  cars  were  not  sent  on  to  Sunnyside,  but 
remained  at  Swansea,  and,  being  in  the  way  of  the  traffic, 
had  been,  before  the  refusal  to  accept,  run  up  a  side-line 
and  left  in  a  cutting.  This  was  early  in  February,  and  while 
the  cars  were  in  the  cutting  the  wheels  became  covered  with 
clay  by  reason  of  a  thaw,  and  then  were  frozen  fast,  and  the 
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cars  were  not  got  out  until  the  end  of  April.  The  trijl 
Judge  found  in  favour  of  the  plaintiffs^  and  assessed  the 
damages  at  $1,000.     The  defendants  appealed. 

Wallace  Nesbitt,  K.C.,  and  H.  E.  Eose,  for  appellants. 

G.  F.  Shepley,  K.C.,  and  J.  Baird,  for  plaintiffs. 

The  Court  held,  Osler,  J.A.,  dissenting,  that  the  mill 
company  were  the  consignees  of  the  scrap  iron,  and  had  a 
right  to  put  an  end  to  the  transitus  at  Swansea  by  refusing 
to  receive  it,  and  there  was  no  necessity  for  the  defendants 
to  tender  the  goods  at  Sunnyside. 

Held,  however,  Maclennan,  J.A.,  dissenting,  that  the 
defendants  were  liable  to  the  plaintiffs  in  damages  for  not 
keeping  the  cars,  after  the  refusal,  in  such  a  position  that 
the  plaintiffs  could  unload  them  and  remove  their  property. 

[The  appeal  was  heard  by  Armour,  C.J.O.,  Osler,  Mac- 
lennan, Moss,  and  Lister,  JJ.A.  Lister,  J.A.,  died  while 
the  case  was  under  consideration.  A  majority  of  the  re- 
maining members  of  the  Court  agreed  upon  a  judgment  vary- 
ing that  of  the  trial  Judge  by  limiting  the  plaintiffs^  recovery 
to  damages  suffered  by  reason  of  the  delay  up  to  the  time 
that  the  defendants  had  placed  the  cars  in  such  a  position 
that  the  plaintiffs  could  take  their  goods.] 

Lobb  &  Baird,  Toronto,  solicitors  for  plaintiffs. 

John  Bell,  Belleville,  solicitor  for  defendants. 


April  10th,  1902. 
C.  A. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  CITY  OF  TORONTO. 

Municipal  Corporation  —  By-law  --  Vehicles  Standing  on  Highway 
—Agreement  with  Railway  Companies— Contravention  of — In- 
junction—Quashing By-law  not  in  Public  Interest. 

Appeal  by  defendants  from,  judgment  of  Street,  J.,  con- 
solidating an  action  for  an  injunction  with  a  summary  appli- 
cation to  quash  a  by-law  of  defendants,  and  granting  the 
injunction  and  the  motion.  The  plaintiffs  were  the  Can- 
adian Pacific  and  Grand  Trunk  Railway  Companies  and  one 
Leonard,  a  ratepayer  of  the  city. 

By  the  Municipal  Act,  R.  S.  0.  ch.  223,  sec.  559,  sub- 
sec.  (3),  councils  of  cities,  towns,  and  villages  are  empowerei 
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to  pass  by-laws  '^for  authorizing  and  for  assigning  stands 
for  vehicles  kept  for  hire  on  the  public  streets  and  places/' 

The  defendants^  council  passed  a  by-law,  by  the  first  sec- 
tion of  which  it  was  enacted  that  no  cab,  cart,  express  wag- 
gon, or  other  vehicle  kept  for  hire,  should  stand  upon  or  la 
any  street  while  waiting  for  hire  or  engagement  or  while 
unengaged  upon  and  in  the  streets  and  subject  to  the  regula- 
tions thereafter  mentioned;  and  by  sec.  2,  "the  stands  for 
cabs,  carriages,  and  other  vehicles  kept  for  hire  for  the  car- 
riage of  persons  shall  be  as  follows^' — ^proceeding  then  to 
define  and  set  forth  the  several  streets  and  places  therein  or 
parts  thereof  on  which  such  stands  should  be. 

While  this  by-law  was  in  force  an  agreement  was  entered 
into  between  the  Canadian  Pacific  and  Grand  Trunk  Rail- 
way Companies  and  the  defendants,  one  clause  of  which  was 
as  follows : — "  The  Grand  Trunk  will  dedicate  to  the  public 
a  street  not  less  than  66  feet  wide,  extending  along  the  north 
side  of  the  Union  Station  block  from  Simcoe  street  to  York 
street.  The  city  agrees  that,  at  the  request  of  the  Grand 
Trunk  and  the  Canadian  Pacific,  a  part  of  the  said  street 
shall  be  dedicated  for  cabs  or  express  waggons,  but  this  shall 
not  be  done  except  on  such  request.'' 

This  agreement  was  expressly  authorized  by  55  Vict.  ch. 
90  (0.),  and  waa  executed  in  pursuance  of  such  authority, 
and  Station  street,  as  laid  out,  represented  the  street  which 
the  plaintiffs  the  Grand  Trunk  Eailway  Company  covenanted 
to  dedicate,  and  which  they  conveyed  to  the  defendants  for 
that  purpose. 

The  defendants,  without  the  request  of  the  plaintiffs, 
passed  a  by-law,  3757,  "  to  authorize  cabs,  carriages,  and  ex- 
press waggons  to  stand  on  Station  street;"  and  this  was  the 
by-law  in  question  in  the  action  and  motion.  It  wasi  passed 
upon  the  request  of  the  cab-owners  in  the  city,  and  upon  a 
bond  being  given  to  indemnify  the  city  against  any 
action,  etc. 

E.  E.  A.  DuVemet,  for  appellants. 

A.  B.  Aylesworth,  K.C.,  and  Shirley  Denison,  for  plain- 
tiffs. 

Armour,  C.J.O. — There  was  without  doubt  jurisdiction 
in  the  Court  to  enforce  the  performance  by  the  city  of  its 
agreement,  and  to  enjoin  it  against  comanitting  any  breach 
of  it.  And  there  was  also  jurisdiction  in  the  Court  to  set 
aside  the  by-law  passed  in  breach  of  the  agreement,  irrespec- 
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tive  altogether  of  thjs  provisions  of  the  Municipal  Act  in 
relation  to  the  quashiing  of  by-laws,  just  as  the  Court  has 
jurisdiction  to  enforce  the  performance  by  an  individual  of 
his  agreement,  to  enjoin  his  committing  a  breach  of  it, 
and  to  set  aside  whatever  he  may  have  done  in  breach  of  it. 
This  jurisdiction  was  properly  exercised  by  the  judgment 
appealed  from.  The  Act  55  Vict.  ch.  90,  by  the  express  pro- 
vision of  sec.  39  of  the  Interpretation  Act,  is  to  be  deemed 
a  public  Act,  but  whether  by-law  3757,  passed  in  breach  of 
the  agreement  made  valid  and  binding  by  it,  can  be  said  to 
be  illegal  within  the  meaning  of  sec.  378  of  the  Municipal 
Act  so  as  to  admit  of  its  being  quashed  under  the  provisions 
of  that  section,  at  the  instance  of  any  resident  of  the  city, 
or  any  other  person  interested  in  it,  merely  because  it  was 
passed  in  breach  of  the  agreement,  is  a  more  difl&cult  ques- 
tion; but  it  is  unnecessary  to  determine  this,  for  the  by-law 
was  clearly  illegal,  under  the  authorities,  having  been  passed 
not  in  the  interest  of  the  general  public,  but  in  the  interest 
of  a  particular  class.  There  is  nothing  in  the  agreement 
interfering  with  the  dedication  of  this  street  to  the  public  or 
preventing  the  user  of  it  as  a  common  and  public  highway, 
and  the  drivers  of  cabs  and  express  waggons,  as  w'ell  as  the 
general  public,  are  entitled  to  use  it  as  such,  but  they,  as 
well  as  the  general  public,  must  use  it  bs  such  common  and 
public  highway  in  a  lawful  manner:  Rex  v.  Cross,  3  Camp. 
225 ;  Rex  v.  Jones,  ib.  229 ;  Rex  v.  Russell,  6  East  427 ;  At- 
torney-General V.  Brighton,  [1900]  1  Ch.  276. 

The  appeal  must  be  dismissed  with  costs. 

OsLER,  J.A. — The  true  construction  of  the  agreement,  in 
my  opinion,  is,  that  no  part  of  Station  street  shall  be  set 
aside  as  a  stand  for  cabs,  etc.,  except  upon  the  request  of  the 
railway  companies.  The  defendants  ask  us  to  read  it  as  if  it 
left  them  free  to  pass  a  by-law  under  the  general  section  of 
the  Municipal  Act,  designating  the  whole  street  as  a  stand 
for  cabs,  but  restraining  them  from  limiting  a  part  only  of 
it  for  that  purpose  except  upon  request.  This  may  be 
thought  an  ingenious  way  of  construing  the  agreement,  but 
it  is,  I  think,  an  unsound  and  illusory  one,  and  quite  inad- 
missible. It  would  defeat,  if  it  were  adopted,  the  very  plain 
object  and  intent  o;f  the  agreement.  The  action  was,  there- 
fore, well  brought  to  restrain  the  defendants  from  com- 
mitting a  breach  of  the  agreement  under  which  the  street 
had  been  dedicated  to  the  public,  and  conveyed  to  them. 
The  terms  of  the  agreement  being  authorized  by  special  Act, 
the  defendants^  powers  under  the  provisions  of  the  general 
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Act  are  limited^  and  can  be  exercised  only  sub  modo,  and  in 
accordance  with  the  authority  derived  under  the  former. 

As  regards  the  motion  to  quash  the  by-law;  it  succeeds 
on  the  very  plain  principle  that  the  defendants  have  at- 
tempted to  exercise  their  powers  not  bona  fide  in  the  interest 
of  the  public  generally — their  only  right  to  act  under  sec. 
559 — but  at  the  request  and  in  the  private  interests  of  a  few 
members  of  the  public,  and  upon  being  indemnified  by  them 
against  doing  an  act  the  impropriety  of  which,  as  being  con- 
trary to  their  agreement,  the  council  appear  to  have  been 
fully  alive  to :  In  re  Morton  and  City  of  St.  Thomas,  6  A.  E. 
323;  In  re  Peck  and  Town  of  Gait,  46  U.  C.  E.  211. 

On  every  ground,  I  think  the  appeal  fails  and  should  be 
dismissed. 

Maclennan,  J.A. — If  restricted  from  designating  a  part 
of  the  street  as  a  stand,  the  defendants  must  necessarily  be 
restricted  as  to  every  part,  and  therefore  as  to  the  whole. 
Nor  do  I  think  any  of  the  other  arguments  urged  by  the 
appellants  are  entitled  to  prevail.  The  case  is  simply  one  of 
contract,  and  whatever  question  there  might  be  of  the  power 
of  the  city  to  enter  into  it,  is  set  at  rest  by  the  Act  of  the 
Legislature.  The  by-law  is  a  distinct  violation  of  the  agree- 
ment, for  which  an  action  is  a  proper  mode  of  seeking 
redress,  and,  in  my  opinion,  the  jurisdiction  of  the  Court  is 
clear  to  declare  the  by-law  illegal,  and  to  restrain  further 
violation  by  injunction.  The  only  way  in  which  the  defend- 
ants could  violate  the  agreement  was  by  passing  a  by-law, 
and  an  injunction  to  restrain  the  violation  of  the  agreement 
necessarily  extends  to  future  by-laws.  The  judgment  might 
have  included  an  award  of  nominal  damages  for  the  breach 
of  contract,  and  it  would  then  be  in  form,  what  it  i&  now  in 
substance,  a  common  law  action,  with  an  award  of  an  in- 
junction rendered  proper  and  necessary,  inasmuch  as  the 
breach  of  the  agreement  was  deliberate. 

It  is  not  necessary  to  do  so,  and  I  refrain  from  expressing 
my  opinion  upon  the  rights  of  licensed  cab  and  exp4s  men 
to  use  the  streets  in  question  in  following  their  business; 
or  on  the  question  whether,  in  the  absence  of  by-law  to  the 
contrary,  they  may  not  stand  anywhere  upon  any  street 
waiting  for  employment,  so  long  as  they  do  not  obstruct 
traffic. 

Moss,  J.A. — I  agree. 

MacMurchy,  Denison,  &  Henderson,  Toronto,  solicitors 
for  plaintiffs. 

DuVernet  &  Jones,  Toronto,  solicitors  for  defendants. 
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Falconbridge,  C.J.  April  12th,  1902. 

TRIAL. 

HAM  V.  PILLAB. 

Vendor  and  Purchiuer— Delivery  of  Conveyance— Covenant  for  Pos- 
session—Enforcement, 

Action  to  compel  a  vendor  to  give  possession  of  the  land 
conveyed,  under  the  covenant  in  the  conveyance.  Tried  at 
Kingston. 

H.  L.  Drayton,  Toronto,  and  J.  English,  Napanee,  for 
plaintiff. 

J.  L.  Whiting,  K.C.,  for  defendant. 

Falconbridge,  C.J. — The  plaintiff  is  entitled  to  rely  on 
his  covenants.  There  is  but  little  dispute  as  to  what  took 
place  on  the  31st  October,  but,  in  any  view  of  the  facts, 
plaintiff's  rights  under  the  deed  were  not  taken  away.  The 
deed  was  not  delivered  by  mistake.  There  was  ample  oppor- 
tunity for  deliberation  and  consultation,  inasmuch  as  the 
deed  had  to  be  sent  for  and  procured  from  the  office  of  de- 
fendant's solicitor.  It  does  not  seem  to  be  a  case  for  specific 
performance,  but  for  damages.  Judgment  for  T)laintiff  with 
costs  up  to  judgment.  Reference  to  Master  at  Napanee  as 
to  damages.  Further  directions  and  subsequent  costs  re- 
served.   Thirty  days'  stay. 

J.  English,  Napanee,  solicitor  for  plaintiff. 

J.  Mudie,  Kingston,  solicitor  for  defendant. 


April  12th,  1902. 
C.  A. 

GRAVES  V.  QORRIE. 

Copyright  —  Works  of  Fine  Art  —  Imperial  Acts  —  Application  to 

Colonies. 

Appeal  by  plaintiffs  from  order  of  a  Divisional  Court  (1 
0.  L.  R.  309)  affirming  judgment  of  Rose,  J.  (32  0.  R.  226). 
The  plaintiffs  are  art  publishers  in  London,  England.  The 
defendant  is  a  printer  and  publisher  in  Toronto,  Ontario. 
The  plaintiffs  claim  to  be  entitled  to  the  copyright  in  Great 
Britain  and  Ireland,  and  the  British  colonies  and  possessions, 
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of  a  picture  of  the  bull-dog  on  the  Union  Jack  known  as 
"What  we  have  we^il  hold/'  first  published  in  London  in 
July,  1896,  and  duly  entered  by  the  plaintiffs  at  Stationer-s' 
Hall,  London,  pursuant  to  25  &  26  Vict.  ch.  68  (Imp.)  The 
Courts  below  held  that  the  said  Act,  which  is  an  Act  amend- 
ing the  law  relating  to  copyright  in  works  of  fine  art,  does 
not  extend  to  the  colonies. 

J.  T.  Small,  for  plaintiffs.    * 

J.  H.  Denton,  for  defendant. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  JJ.A.)  held,  as  to  the  territorial  application  of  the 
Act,  that  there  are  no  words  expressly  extending  the  area  of 
protection  of  a  copyright  granted  by  it  to  the  colonies,  and 
it  was  laid  down  as  long  ago  as  1769,  in  Rex  v.  Vaughan,  4 
Burr.  2500,  that  no  Act  of  Parliament  made  after  a  colony  is 
planted  is  construed  to  extend  to  it  without  express  words 
shewing  the  intention  that  it  should.  If  this  rule  was  pro- 
per, then  it  is  much  more  proper  that  it  should  prevail  in 
1862.  See  also  Routledge  v.  Low,  L.  R.  3  H.  L.  100;  Wil- 
liams V.  Davis,  [1891]  A.  C.  460;  New  Zealand  v.  Morrison, 
[1898]  A.  C.  349.  A  consideration  of  the  scope  and  object 
of  the  Act  does  not  lead  to  the  conclusion  that  it  was  in- 
tended to  affect  the  colonies,  nor  are  the  words  used  calcu- 
lated to  have  that  effect,  nor  can  it  be  said  that  the  policy 
of  Parliament  supports  such  a  conclusion.  By  reference, 
too,  to  the  various  Copyright  Acts  it  will  be  seen  that  when 
it  is  intended  to  include  the  colonies,  express  words  are  used. 
(Review  of  them.)  Nor  can  the  intention  to  include  the 
colonies  be  gathered  from  a  careful  consideration  of  the 
wording  of  the  different  sections  of  the  Act.  The  object  -"if 
sec.  8  was  to  put  authors  of  all  literary  and  artistic  works 
first  produced  in  the  British  possessions  upon  the  same  foot- 
ing and  entitle  the  authors  of  all  literary  and  artistic  works 
first  produced  in  those  possessions  to  the  benefit  of  the  Copy- 
right Acts,  but  this  had  not  the  effect  of  extending  the  area 
of  protection  granted  by  the  Copyright  Acts  to  the  British 
possessions :  Page  v.  Tounand,  5  Sim.  395 ;  Winslow,  92.  By 
no  reasonable  construction  can  the  application  of  sec.  9  of 
the  International  Copyright  Act  "  to  every  British  possession 
as  if  it  were  part  of  the  United  Kingdom,"  have  the  effect 
of  applying  the  Copyright  Acts  "  to  every  British  possession 
as  if  it  were  part  of  the  United  Kingdom,"  and  as  extending 
the  area  of  protection  granted  by  those  Acts  "  to  every  part 
of  the  British  possessions  as  if  it  were  part  of  the  ITnited 
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Kingdom/^    The  judgments  below  are  right  and  should  be 
affirmed  and  the  appeal  be  dismissed  with  costs. 

Henderson  &  Small,  Toronto,  solicitors  for  plaintiffs. 

Pearson  &  Denton,  Toronto,  solicitors  for  defendant. 


April  12th,  1903. 
C.  A. 
EE  CITY  OF  TORONTO  ASSESSMENT  APPEAL. 

Assessment  and  Taxes— Valuation  of  Property— Electric  Companies— 
KailSf  Poles,  and  Wires— Wards— Franchise— Ooing  Concern- 
Integral  Part  of  Whole— 1  Edto.  VII.  ch.  29  (Oj 

Appeal  by  the  city  corporation  from  a  decision  of  the 
County  Judges  of  York,  Halton,  and  Ontario,  upon  the  ques- 
tion of  the  assessment  of  the  Bell  Telephone  Company,  the 
Toronto  Electric  Light  Company,  the  Toronto  Railway  Com- 
pany, and  the  Toronto  Incandescent  Light  Company,  in 
respect  of  plant,  including  wires,  poles,  etc.  The  board  of 
County  Court  Judges  reduced  the  assessments  as  confirmed 
by  the  Court  of  Revision.  The  question  upon  the  appeal 
was  whether  the  board  of  Judges  were  right  in  deciding 
that  the  Act  1  Edw.VII.  ch.  29,  sec.  2  (0.),  made  no  differ- 
ence in  the  mode  of  valuing  the  rails,  poles,  wires,  and  other 
plant  belonging  to  the  companies,  erected  or  placed  upon  the 
highways,  which  was  held  to  be  proper  by  the  decision  in  Re 
Bell  Telephone  Co.  and  City  of  Hamilton,  25  A.  R.  351,  and 
Re  London  Street  R.  W.  Co.,  27  A.  R.  83. 

A.  B.  Aylesworth,  K.C.,  and  J.S.  FuUerton,  K.C.,  for  the 
city  corporation. 

6.  Lynch-Staunton,  K.C.,  and  E.  H.  Ambrose,  Hamilton, 
for  the  Bell  Telephone  Company. 

H.  O'Brien,  K.C.,  for  the  Toronto  Electric  light  Com- 
pany and  the  Toronto  Incandescent  Light  Company. 

J.  Bicknell  and  J.  W.  Bain,  for  the  Toronto  Railway 
Company. 

The  Court  (Armour  C.J.O.,  Osler,  Maclennan, 
Moss,  JJ.A.)  held  (Maclennan,  J.A.,  dissenting)  that  the 
board  of  Judges  were  right  in  their  decision. 

Osler,  J.A. — The  new  clause  does  no  more  than  enable 
the  assessor  to  assess  the  property  all  together  in  one  ward. 
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or  to  apportion  the  assessment  among  two  or  more  of  the 
wards,  as  he  may  deem  it  convenient.  It  merely  removes  one 
of  the  difficulties  pointed  out  in  the  cases  before  decided,  but 
does  not  extend  the  principle  on  which  the  value  of  such 
property,  apart  from  the  franchise  of  the  company  or  its  use 
to  a  going  concern,  is  to  be  ascertained  by  the  application 
of  the  rule  provided  by  sec.  28  of  the  Assessment  Act  for 
ascertaining  its  value.  It  is  now  to  be  valued  as  if  it  were 
all  in  one  ward.  That  is  to  say,  as  a  whole  or  as  an 
integral  part  of  a  whole,  but  still  without  reference  to  its 
connection  with  a  franchise  or  its  use  as  the  property  of  a 
going  concern.  The  learned  chairman  of  the  board 
(MScDougall,  Co.  J.)  has  given  a  very  full  and  satisfactory 
exposition  of  the  new  section,  to  which  nothing  can  be  added, 
except  that  the  decisions  by  which  the  Court  of  Appeal  is 
bound  require  much  more  comprehensive  legislation  to  re- 
move their  effect  than  anything  which  is  found  in  that 
clause. 

Armour,  C.J.O.,  and  Moss,  J.A.,  wrote  opinions  to  the 
same  effect. 

Maclennan,  J.A.  (dissenting) — The  injunction  to  assess 
all  property  at  its  actual  cash  value  still  remains.  So  does 
the  mode  of  appraisement,  as  if  in  payment  of  a  just  debt 
from  a  solvent  debtor.  But  the  obligation  to  assess  in  several 
wards  is  swept  away,  and  it  may  be  assessed  all  together 
in  any  one  ward,  or  it  may  be  apportioned  amongst  two  or 
more  wards,  and  in  either  case  it  shall  be  valued  as  a  whole, 
or  as  an  integral  part  of  a  whole.  Each  of  the  companies 
owns,  and  is  assessed  for,  freehold  land  in  the  ordinary 
sense,  as  well  as  for  their  rails,  poles,  wires,  etc.,  upon  the 
public  streets,  and  the  two  kinds  of  real  estate  are  connected, 
both  in  construction  and  in  use,  and,  taken  together,  an- 
swer the  description  in  the  sub-section  "real  property-  be- 
longing to  .  .  .  any  .  .  .  incorporated  company, 
and  extending  over  more  than  one  ward  in  any  city,^*  and 
what  the  section  says  is,  that  it  may  be  assessed  together 
in  any  one  of  such  wards.  Tliat  is  what  has  been  done 
here.  It  has  been  valued  as  a  whole,  that  is,  as  if  the  com- 
pany, being  solvent,  were  conveying  the  whole  to  a  creditor 
in  payment  of  a  just  debt.  In  valuing  the  land  of  the 
company  extending  over  several  wards  as  a  irhoh,  the  value 
of  the  rails,  poles,  wires,  etc.,  must  be  included  as  a  part 
of  the  whole.  But,  even  if  it  becomes  necessary  to  value 
a  part  of  the  company's  real  property  separately,  as  in  the 
^fi  of  that  part  which  may  be  in  a  township  outside  of  a 
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city  or  town,  where  perhaps  it  has  no  land  other  than  tHe 
rails,  poles,  wires,  etc.,  on  the  public  highways,  the  result 
must  be  the  same.  It  must  be  the  full  value  of  these  fix- 
tures to  the  company,  because  they  must  be  valued  as  an 
integral  part  of  the  whole.  It  plainly  means,  that  it  is  not 
to  be  valued  without  reference  to  thof  whole  of  which  it  is  a 
part,  but  as  an  essential  part  of  the  whole — as  something 
without  which  the  whole  would  be  incomplete.  It  is  to  be 
valued,  in  short,  at  what  it  is  worth  to  the  debtor,  being 
solvent,  as  a  part  of  the  whole,  so  that  he,  being  solvent, 
would  be  willing  to  let  it  go  at  that  value  in  payment  of  a 
debt. 

Appeal  dismissed  with  costs. 


April  10th,  1902. 
divisional  court. 

MORRISON  V.  GRAND  TRUNK  R.  W.  CO. 

Discovery— Examination  of  Officer   of   Corporation— Railway   Com- 
pany—Engine-driver— Rules  4S9j  461. 

Appeal  by  plaintiff  from  order  of  Street,  J.,  in  Cham- 
bers (ante  180),  reversing  order  of  Master  in  Chambers, 
which  allowed  plaintiff  to  examine  for  discovery,  as  an  officer 
of  defendants,  an  incorporated  company,  the  driver  of  an 
engine  attached  to  a  train  of  which  the  plaintiff^s  husband 
was  the  conductor  in  charge  at  the  time  of  his  death,  in  an 
action  against  the  company  for  negligence  causing  such 
death.  Upon  the  appeal  the  book  of  the  defendants'  rules, 
which  was  not  before  Street,  J.,  was  put  in  evidence. 

J.  G.  O'Donoghue,  for  plaintiff. 
D.  L.  McCarthy,  for  defendants. 

Boyd,  C. — The  engine-driver  was  practically  in  charge 
of  the  train  after  the  conductor  was  killed,  and  he  is  the 
man  who  presumably  knows  at  first  hand  how  the  accident 
happened,  and  is  in  this  regard  the  proper  person  to  make 
discovery.  He  is  also  an  "officer^'  of  the  company,  re- 
cognized as  such  and  so  named  in  the  Railway  Act,  R.  S.  C. 
ch.  190,  sec.  85  (1)  and  (4);  see  also  51  Vict.  ch.  29,  sec. 
214  (g),  and  sees.  243,  292.  The  rules  of  the  company  in- 
dicate that  both  driver  and  conductor  are  in  charge  of  a 
train. 
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Dawson  v.  London  Street  B.  W.  Co.,  18  P.  R.  223,  Cas- 
selman  v.  Ottawa,  etc.,  B.  W.  Co.,  ib.  261,  and  Odell  v.  City 
of  Ottawa,  12  P.  R.  446,  followed. 

Ferguson,  J.,  agreed. 

Meredith,  J.,  agreed  that  the  engine-driver  was  an 
officer,  but  did  not  base  his  opinion  upon  the  peculiar  cir- 
cumstances of  this  case. 

Appeal  allowed  and  order  of  Master  restored.  Costs  of 
appeal  and  below  to  be  in  the  cause. 


THE 

Ontario  Weekly  Reporter 
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Winchester,  Master.  ^  March  24th,  190'2. 

chambers. 

REX  EX  HEL.  ROSS  v.  TAYLOR. 

Municipal   Elections— Quo    Warranto    Proceedifig— Cross-examination 
on   Affidavits — Discretion   as   to    Permittimj. 

Application  by  relator  for  an  order  allowing  him  to  pro- 
ewd  and  cross-examine  the  several  persons  who  had  made 
the  affidavits  filed  by  respondent  in  answer  to  the  atfidavits 
filed  by  relator  in  support  of  his  motion  in  tiie  nature  of  a 
quo  warranto  to  void  the  election  of  respondent  as  reeve  of 
the  village  of  Port  Dover. 

W.  M.  Douglas,  K;C.,  for  relator. 

S.  C.  BiggB,  K.C.,  for  respondent,  opposed  the  applica- 
tion on  account  of  the  great  expense,  which  would  exceed 
the  amount  of  the  relator's  recognizance. 

The  Master  in  Chambers. — I  have  read  all  the  affi- 
davits filed,  and,  in  my  opinion,  the  application  should  not 
be  granted.  In  Eegina  ex  rel.  Piddington  v.  Riddell,  4  'P.  =R. 
80,  the  late  Mr.  Justice  Morrison  in  delivering  judgn^ent 
said,  at  p.  86:  "  On  the  argument  I  was  pressed  by  counsel 
for  the  relator  to  order  further  proceedings  with  a  view  to 
the  oral  examination  of  the  parties  and  the  production  of 
their  books  for  the  purpose  of  impeaching  the  facts  sworn 
to  by  Clinkinbroomer  and  the  defendant.  I  could  only  be 
warranted  in  doing  so  upon  the  ground  tiiat  1  considered 
the  facts  sworn  to,  to  be  untrue.  I  see  no  reason  for  my 
thinking  so.''  In  that  case  argument  had  taken  place  upon 
the  affidavits  filed;  here  no  argument  has  been  heard.  I 
refer  to  the  case  to  shew  that  it  was  a  matter  of  discretion 
as  to  permitting  the  examination  or  not.  In  using  this  dis- 
cretion I  think  that  no  examination  would  be  helpful  to  me 
in  considering  the  matter.  The  relator  has  the  right  to  file 
affidavits  in  reply  to  those  on  behalf  of  the  respondent.  He 
will  have  an  opportunity  of  doing  so  if  he  desires  it,  and  the 
matter  will  stand  adjourned  for  that  pupose. 

H.  A.  Tibbetts,  Port  Dover,  solicitor  for  relator. 

S.  C.  Biggs^  Toronto,  solicitor  for  respondent.  ^ 
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April  12x11,  190-3. 
C.  A. 

MACLAUGHLIN     v.     LAKE    ERIE     AND     DETROIT 

RIVER  R.  W.  CO. 

Patent  for  Inventionr-Contract-^lonstruction  of^License^Right  to 
Alter  or  Vary  Patented  Article  —  Main  Consideration  for 
License  may  he  Proved,  where  not  Inconsistent  v^ith  (Jotisydera- 
tion  Stated. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
(2  0.  L.  R.  190),  in  favour  of  plaintiffs  in  action  to  restrain 
the  infringement  of  a  patent  air  brake  invented  by  plaintiff 
MacLaughlin,  who  had  assigned  the  patent  to  the  plaintiff 
company,  and  for  damages  for  infringement  and  misrepre- 
sentations made  by  employees  of  defendants  respecting  the 
brake. 

W.  Cassels,  .K.C.,  and  A.  W.  Anglin,  for  defendant*. 

J.  H.  Rodd,  Windsor,  for  plaintiffs. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
MjOSS,  JJ.A.)  held,  Armotjr,  C.J.O.,  dissenting,  that  upon 
the  proper  construction  of  the  agreement  (set  out  in  the 
report  in  2  0.  L.  R.),  the  defendants  were  justified  in 
making  certain  important  changes  in  the  mode  of  construc- 
tion of  the  brake  and  in  using  Qie  brake  so  altered,  whether 
or  not  they  were  using  and  claiming  to  use  it  as  the  plaintiff 
MacLaughlin's  invention  and  so  describing  it. 

Fleming,  Wigle,  &  Rodd,  Windsor,  solicitors  for  plain- 
tiffs. 

Blake,  Lash,  &  Cassels,  Toronto,  solicitors  for  defend- 
ants. 


Britton,  J.  April  14th,  1903. 

weekly  court. 

RE  SALTER  AND  TOWNSHIP  OF  BECKWITH. 

Municipal  Corporation  —  By-lau>— Local  Option— Posting  in  Public 
Places— Directions  to  Voters — Omissions  not  Cured  by  R,  8.  0. 
ch.  »^,  sec.  W4. 

Motion  by  a  ratepayer  of  the  township  of  Beckwith  to 
quash  local  option  by-law  No.  328  passed  under  sec.  141  of 
the  Liquor  License  Act 

G.  H.  Watson,  K.C.,  for  applicant 

J.  J.  Maclaren,  K.C.,  for  corporation. 

Britton,  J. — It  was  objected  that  the  council  did  not 
post    up    a    copy    of    the    by-law    at    four    or    more    of 
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the  most  public  places  in  the  municipality.  This  is  a  seri- 
ous objection  in  view  of  the  facts.  The  affidavits  shew  that 
one  copy;  was  put  up  by  Mr.  McEwen,  and  one  copy  was  put 
up  by  P.  F.  Sinclair,  who  was  and  is  a  member  of  the  coun- 
cil; he  says  he  has  been  infonned  and  believes  that  five 
copies  of  the  by-law  were  duly  posted^  etc.,  and  that  he  him- 
self personally  posted  one  copy  at  Scotch  Corners,  in  said 
township.  Joseph  Eidd,  who  was  reeve  of  the  township  in 
1891,  swears  as  follows: — "Copies  of  said  by-law  with  said 
notice  appended  were  posted  up  in  at-  least  five  of  the  most 
public  places  in  the  said  township  of  Beckwith,  namely, 
Franktown  P.  0.,  Deany  School-house,  Prospect  P.  0., 
Kemp's  blacksmith  shop  at  Black's  Comers,  Town  Hall, 
Black's  Comers,  all  of  which  said  notices  I  did  personally 
see.  I  have  also  been  informed  and  believe  that  said  by-law 
with  said  notice  appended  was  posted  at  the  said  Scotch 
Comers  in  the  said  township." 

It  will  be  noticed  that  no  time  is  mentioned.  It  is  not 
attempted  to  be  shewn  who  put  any  of  these  copies  up,  or 
when  or  by  what  authority,  other  than  as  above  stated. 

Apparently  the  matter  was  not  discussed  in  coimcil  or 
by  the  councillors,  either  at  or  before  or  after  any  meeting. 
It  is  different  in  that  respect  from  what  appears  to  have 
been  done  in  reference  to  publishing  the  by-law  and  notice 
in  a  newspaper.  Mr.  Eidd  was  active  in  desiring  to  get  the 
by-law  passed,  and  is  now  naturally  and  properly  desirous  to 
have  it  sustained,  and  he  would  (if  he  could)  have  given 
more  particulars  of  these  copies,  when,  by  whom,  and  under 
what  circumstances  they  were  put  up.  The  council  appar- 
ently gave  no  authority  to  put  them  up,  and  what  is  a  some- 
what singular  fact,  the  active  workers  for  the  by-law,  while 
they  say  the  by-law  and  voting  were  talked  about,  do  not 
speak  about  the  copies  posted  up. 

It  is  also  objected  that  directions  to  voters  in  the  form 
of  schedule  L.,  as  required  by  sees.  142  and  352  of  the  Muni- 
cipal Act,  were  not  furnished  to  the  deputy  returning  officer. 
This  is  important.  It  is  not  pretended  that  this  was  done, 
but  it  is  urged  that  no  harm  was  done,  because,  if  there  had 
been,  it  would  be  evidenced  by  spoilt  ballots.  I  hardly 
think  that  is  the  test.  Voters  are  entitled  to  the  informa- 
tion and  direction  which  the  statute  provides,  and  ballots 
may  have  been  wrongly  marked  and  counted,  although  in 
no  way  spoilt. 

It  is  also  urged  that  the  mistake  is  cured  by  sec.  204.  I 
cannot  say  this  omission  did  not  affect  the  result.  It  per- 
haps did  not.    I  cannot  say,  and  ought  not  to  be  called  upon 
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to  say,  in  thje  absence  of  any  record  by  the  council  Of  what 
they  did  or  intended  to  do  in  regard  to  conducting  the 
voting  on  this  by-law  in  accordance  with  the  principles  laid 
down  in  the  Act,  how  the  result  was  affected.  In  so  im- 
portant a  matter  the  council  should  have  acted  in  carry  in  e- 
out  details,  and  the  action  should  haye  been  recorded.  It 
should  not  have  been  left  to  men,  no  matter  how  zealous  and 
willing,  to  do  of  their  mere  motion  what  they  thought  neces- 
sary, and  when  the  responsible  corporate  body  neglected 
their  duty,  a  by-law  without  such  formalities  as  the  statute 
requires  in  the  particulars  above  mentioned  ought  not  to  be 
forced  upon  the  minority,  even  if  it  so  happens  that  in  truth 
the  majority  of  those  who  voted  were  really  in  favour  of  it. 

This  by-la^,  if  allowed  to  stand,  disturbs  the  existing 
order  of  things  in  a  township  as  distinguished  from  all  the 
other  townships  in  the  same  county,  and  cannot  be  repealed 
for  three  years.  The  quashing  of  it  will  not  prevent  a  new 
by-law  being  submitted,  if  the  electors  desire  it  and  the 
council  pass  it,  and  if  such  a  by-law  is  again  submitted,  it 
should  be  done  with  such  care  on  the  part  of  the  council  to 
comply  with  the  statutory  requirements  that  the  will  of  the 
electors  when  once  announced  shall  prevail. 

These  objections  are  fatal,  and  the  by-law  should  be 
quashed  with  costs  to  be  paid  by  the  township,  but  the  ap- 
plicant is  not  to  be  allowed  any  costs  upon  the  other  objec- 
tions on  which  his  motion  fails. 

There  are  many  affidavits  in  regard  to  the  qualifications 
of  voters.  These  affidavits  are  quite  incorrect,  although  no 
doubt  honestly  made  by  deponeAts  upon  information  and 
belief.     Costs  of  these  are  not  allowed  against  the  township. 

Colin  Mcintosh,  Carleton  Place,  solicitor  for  applicant. 

J.  S.  L.  McNeely,  Carleton  Place,  solicitor  for  corpora- 
tion. 


Britton,  J.  April  14th,  1902. 

CHAMBERS. 

REX  EX  REL.  TOLMIE  v.  CAMPBELL. 

Municipal  Corporation— Election  of  Reeve— Voter  Toting  more  than 
Once— Majority— Presumption  as  to  Voter's  Receiving  a  Ballot 
Paper  after  having  once  Voted. 

Application  by  relator  for  order  setting  aside  election  of 
respondent  D.  Campbell  as  reeve  of  the  township  of  Aid- 
borough,  in  the  county  of  Elgin,  on  the  ground,  amongst 
others,  that  each  of  thirty  or  more  electors  received  a  ballot 
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paper  and  voted  for  reeve  at  more  than  one  polling  place  in 
the  township  at  the  election. 

C.  St.  Clair  Leitch,  Dutton,  for  relator.  i 

E.  E.  A.  DuVernet,  for  respondent. 

Britton,  J.,  held,  following  Woodward  v.  Sarsons,  L.  B. 
10  C-  P.  744,  that  the  general  principle  to  guide  the  courts 
in  such  cases  is,  that  the  election  should  be  set  aside  if  a 
Judge,  without  being  able  to  say  that  a  majority  had  been 
prevented,  should  be  satisfied  that  there  was  reasonable 
ground  to  believe  that  a  majority  of  the  electors  may  have 
been  prevented  from  electing  the  candidate  of  their  choice ; 
he  also  held  that  there  isi  not,  in  this  case,  reasonable  ground 
for  believing  that  the  result  would  be  different  if  all  illegal 
votes  could  be  struck  off.  There  being  no  actual  proof  in 
this  case  that  more  than  four  persons  voted  more  than  once, 
it  cannot  be  presumed,  as  against  the  respondent,  that 
every  elector  who  received  a  second  ballot  paper  after  hav- 
ing once  voted  actually  deposited  it  in  favour  of  respondent. 

Motion  dismissed,  but  without  costs,  as  the  facts  were 
somewhat  unusual,  and  as  there  was  possibly  double  voting 
on  both  sides. 

C.  St.  Clair  Leitch,  Dutton,  solicitor  for  relator. 

J.  D.  Shaw,  Bodney,  solicitor  for  respondent. 

April  14th,  1902. 
divisional  court. 

SLINN  V.  CITY  OF  OTTAWA. 

UunUaipal  Corporation  —  Railway  Embankment  —  Damages  to  Adja- 
cent Property  from  Water  caused  hy  a  Freshet— Liability  of 
Corporation. 

Motion  by  plaintiff  to  set  aside  judgment  of  nonsuit, 
and  for  new  trial.  Action  in  the  County  Court  of  Carleton 
to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  plaintiff,  who  carries  on  a  bakery  business  on  lots 
16,  17,  and  18  on  the  west  side  of  Creighton  street  in  Bideau 
ward  in  the  city  of  Ottawa.  At  the  rear  of  plaintiff^s  pro- 
perty there  has  been  for  a  number  of  years,  along  the  side 
of  the  Bideau  river,  a  high  embankment,  upon  which  is 
the  track  of  the  Canadian  Pacific  Bailway  Company,  and 
which  has  protected  the  adjacent  property  from  being 
flooded  in  the  spring  of  the  year.  The  defendants  O'Leary 
and  Bobillard,  contractors,  in  the  year  1899,  constructed  a 
section  of  the  main  drain  in  the  ward,  and  in  carrying  the 
drain  under  the  embankment,  negligently,  as  alleged,  left  a 


270 

large  excavation  or  opening   in   it,    through   which    water 
flowed  and  caused  the  damage. 

A.  E.  Fripp,  Ottawa,  for  plaintiff. 

G.  F.  Shepley,  K.C.,  for  individual  defendants. 

J.  H.  Moss,  for  defendant  corporation. 

The  judgment  of  the  Divisional  Court  (Boyd,  C,  Fer- 
Gt'soN,  J.,  Robertson,  J-)  was  delivered  by 

Ferguson,  J. — ^The  trial  Judge  having  dispensed  with 
the  jury  and  grappled  with  the  whole  case  himself,  the  ques- 
tion is  not  whether  there  was  evidence  to  go  to  a  jury,  but 
whether  the  conclusion  of  the  Judge  was  correct.  After  a 
persual  of  the  evidence  I  am  of  opinion  that  the  water  that 
•did  the  injury  did  not  come  through  the  cutting  made  under 
the  railway  in  the  construction  of  the  sewer  by  defend- 
ants, but  was  water  that  flowed  over  the  railway  dyke  owing 
to  a  freshet,  and  in  such  a  case  the  defendants  are  not  liable. 

Appeal  dismissed  with  costs. 

A.  E.  Fripp,  Ottawa,  solicitor  for  plaintiff. 

Christie  &  Greene,  Ottawa,  solicitors  for  individual 
defendants. 

Taylor  McVeity,  Ottawa,  solicitor  for  corporation. 


April  10th,  1902. 
C.  A. 

PENNINGTON  v.  HONSINGEB. 

Accovnt^Item&^Sale  under  Chattel  Mortgage— Questions  of  Fact — 

Appealr— Reversal  of  Findings, 

Apneal  by  defendants  from  order  of  a  Divisional  Court 
reversing  order  of  Ferguson,  J.,  upon  appeal  from  a  Mas- 
ter's report. 

Action  for  an  account  of  dealings  of  defendants  with 
property  included  in  certain  chattel  mortgages  made  by 
plaintiffs.  The  property  was  brought  to  a  sale  under  all  the 
mortgages,  conducted  by  defendant  Honsinger,  with  the 
assent  of  defendant  Baird.  After  the  sale  the  former  ac- 
quired all  the  rights  and  interests  of  the  latter  under  his 
mortgages,  and  the  proceeds  of  the  sale,  so  far  as  they 
might  be  applicable  to  discharge  and  satisfy  them. 

The  questioQS  at  issue  were:  (1)  The  right  of  defendant 
Honsinger  to  debit  plaintiflE  with  (a)  $200  paid  to  discharge 
a  distress  upon  the  mortgaged  chattels  for  rent  of  the  farm 
on  which  they  were  kept;  (6)  the  bailiflPs  charges,  $20.76; 
(r)  $100  for  costs  of  a  replevin  action  arising  out  of  the 
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seizure;  (rf)  a  number  of  small  charges  for  the  maintenance 
of  the  mortgaged  chattels.  (2)  Whether  the  defendant 
Honsinger  was  chargeable  with  the  price  of  several  of  the 
chattels  offered  at  the  sale. 

J.  A.  Robinson,  St.  Thomas,  for  appellants. 

W.  K,  Cameron,  St.  Thomas,  for  plaintiff. 

OsLER,  J.A.,  delivered  the  judgment  of  the  Court 
(Armour,  C.J.O.,  Osler,  Maclennan,  Moss,  JJ.A.)  affirm- 
ing the  decision  of  the  Divisional  Court,  after  an  examina- 
tion of  the  conflicting  evidence,  holding  that  it  was  open  to 
the  Court  below  to  form  their  own  conclusions  and  to  over- 
rule the  Master's  finding  and  the  order  affirming  them. 

J.  A.  Robinson,  St.  Thomas,  solicitor  for  appellants. 

McLean  &  Cameron,  St.  Thomas,  solicitors  for  respond- 
ents. 


Boyd,  C.  April  15th,  1902. 

TRIAL. 

BROWN  V.  CITY  OF  HAMILTON. 

Municipal  Vorporation  —  By-law— Prohibiting  Fireworks  in  City — 
Discretionary  tcith  Corporation— Non-intervention  hy  Corpora- 
tion  as  to  Enforcement  is  mere  Non-feasance— Costs— Rule  373. 

Action  for  damages  for  the  permanent  loss  of  the  use 
of  plaintiff's  left  eye,  owing  to  the  negligence  of  defendants, 
who,  he  alleges,  contrary  to  sec.  34  of  their  by-law  No.  30, 
allowed  and  licensed  an  unlawful  and  dangerous  display 
and  use  of  fireworks  on  the  market  square,  and  at  the  City 
Hall,  and  on  the  steps  of  the  latter,  and  the  streets  and  side- 
walks. The  plaintiff  was  travelling  in  a  street  car  when  he 
was  struck  by  a  portion  of  explosive  substance,  a  roman 
candle,  which  was  being  set  off  by  some  one  in  a  procession. 
The  by-law  was  passed  under  the  authority  conferred  by 
the  Municipal  Act 

J.  6.  Farmer,  Hamilton,  for  plaintiff. 

F.  Mackelcan,  K.C.,  for  defendants. 

Boyd,  C: — The  passing  of  the  by-law  by  the  defendants 
was  an  exercise  of  the  delegated  sovereign  power  intrusted 
to  municipalities — a  function  the  exercise  of  which  is  dis- 
cretionary. The  city  is  free  to  enact  or  not  to  enact,  and 
having  enacted  may  repeal  without  any  responsibility  which 
can  be  examined  by  the  Courts.  Having  enacted  such  a  by- 
law, there  is  no  duty  cast  on  the  municipality  to  see  to  its 
enforcement.    That  rests  with  any  one  and  every  one  in 
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the  locality  who  desires  to  have  it  enforced :  Back  v.  Holmes, 
56  L.  T.  713.  But,  like  all  prohibitory  enactments,  if  the 
popular  sentiment  is  not  in  its  favour,  it  will  prove  a  dead 
letter.  Such  appears  to  be  the  fate  of  this  by-law,  for, 
though  enacted  in  1874,  it  has  been  periodically  violated. 
The  corporation  remained  quiescent.  A  different  question 
would  have  arisen  if  the  city  authorities  had  sanctioned  or 
licensed  the  display  of  fireworks  in  the  streets;  in  the  case 
of  a  public  nuisance  that  might  be  regarded  as  a  case  of 
misfeasance  as  in  Forget  v-  Montreal,  4  S.  C.  E.  77.  In 
the  present  case,  however,  the  non-intervention  of  the  cor- 
poration is  at  the  highest  mere  non-feasance,  and  it  is  well 
settled  that  mere  non-feasance  is  not  actionable.  The  argu- 
ment of  plaintiff  is  that  when  the  city  passed  the  by-law  a 
cause  of  action  arose  and  that  the  by-law  was  systematically 
disregarded,  to  the  knowledge  of  the  officers  of  the  city, 
and  that  no  steps  were  taken  to  enforce  it.  This  novel  pro- 
position has  its  sole  sanction  in  the  decision  of  the  Mary- 
land Courts,  but  is  opposed  to  all  other  American  and  Eng- 
lish authorities.  Very  much  in  point  are  the  observations 
of  Gwynne,  J.,  in  Montreal  v.  Mulcair,  28  S.  C.  R.  469. 

Action  dismissed  with  such  costs  as  would  be  taxed  had 
the  point  been  dealt  with  on  demurrer  under  Rule  373. 

Lee,  Farmer,  &  Stanton,  Hamilton,  solicitors  for 
plaintiff. 

Mackelcan  &  Gounsell,  Hamilton,  solicitors  for  defend* 
ants. 


Britton,  J.  April  15th,  1902. 

TRIAL. 

WILSON  V.  HOWE. 

Work  and  Labour— Statute  of  Limitations— Claim  against  Estate  of 

Deceased   Person— Corroboration, 

Action  by  a  son-in-law  of  Marvin  Howe,  deceased, 
against  his  executors,  to  recover  $650  for  work  done  and 
articles  sold  to  Howe  prior  to  his  decease  on  17th  May,  1895. 
The  plaintiff  alleges  that  payment  was  not  to  be  demanded, 
but  deceased  was  to  keep  the  money  in  trust  to  apply  it  on 
the  purchase  of  a  house  for  plaintiff  or  his  wife.  The  plain- 
tiff also  claimed  $100,  part  of  the  consideration  to  his  wife 
for  signing  certain  documents  in  connection  with  the  estate. 

J.  P.  Mabee,  K.C.,  and  J.  C.  Makins,  Stratford,  for 
plaintiff.  •    .     ,    i  * 

J.  Idington,  K.C.,  and  R.  S.  Robertson,  Stratford,  for 
''^ndants. 


ST3 

Britton,  J. — The  plaintiflPs  evidence  was  sufficiently 
corroborated.  Ee  Boss^  29  6r.  386,  is  distinguishable. 
Deceased  was  not  a  trustee.  This  is  ]jot  the  case  of  a 
deposit  of  money  for  safety  until  demand  as  in  Tidd  v. 
Overell,  3  Ch.  D.  154.  There  was  a  debt  here  due  to  plain- 
liif  of  $450,  but  it  is  barred  by  statute.  The  defendants 
are  not  indebted  to  plaintiff  for  the  $100  claimed.  The  de- 
fendants are  indebted  to  plaintiff  in  the  sum  of  $5  paid 
into  Court  in  respect  of  the  claim  for  work  done  in  1899, 
and  he  is  entitled  to  that  sum,  but  the  action  is  dismissed 
with  costs. 


Brjtton,  J.  April  17th,  1902. 

TRIAL. 

BENTLEY  v.  MURPHY. 

8Mp— Contract  to  Sell — Specific  Performance— Discretion  —  Balawe 
of  Furch<i8€  Money  Vnsecured—DanmgeH, 

Action  tried  at  Toronto  brought  for  specific  performance 
-of  a  contract  for  the  sale  of  the  steamer  "  Island  Queen." 

L.  6.  McCarthy  and  A.  M.  Stewart,  for  plaintins. 

R.  T.  Walkem,  K.C.,  and  H,  T.  Kelly,  for  defenda^t 
Craig.  1         '    ! 

T.  Mulvey,  for  defendant  Murphy. 

Britton,  J. — At  the  time  of  sale  the  defendants  were 
the  real  owners  of  the  steamer,  and  it  is  clear  that  the  con- 
tract of  sale  was  made  by  defendant  Murphy  on  behalf  of 
himself  and  his  co-defendant  Craig.  It  cannot  be  sai4  that 
jmy  advantage  was  taken  of  the  vendors  by  reapon  of  the 
balance  of  purchase  money  not  being  agreed  to  be  secured 
by  mortgage.  The  offer  by  letter  to  purchase  was  good 
under  the  Merchant  Shipping  Act  of  1854,  though  before 
that  Act  it  would  be  void  because  not  reciting  the  certificate 
of  registration:  Hughes  v.  Morris,  2  DeG.  M.  &  6.  349. 
,  But  it  is  not  a  case  for  specific  performance,  a  discretionary 
remedy  which  should  be  cautiously  applied.  In  this  case, 
though;  no  fraud  is  shewn,  the  contract  was  not  an  ordinary 
one.  It  was  close  bargaining  on  the  plaintiffs'  part,  paying 
only  part  of  the  purchase  money,  and  giving  no  security 
for  balance.  Vessels  are  subject  to  marine  risk  and  other 
casualty.  The  plaintiffs  are  seeking  equiiy,  but  are  not  pria- 
pared  to  do  equity  by  giving  a  mortgage,  and  though  not 
required  so  to  do  by  contrafrt,  it  is  ^  valid  reaaoa  why  specf- 
iic  performance  should  be  refused:  Moftloch  v,  BuUer,  10 
Yes.  £92;  Robinson  v.  Harris,  91  S.  C.  S.  39.  Judgm^iE^t 
tor  plaintiffs  for  damages.  Beferepce  to  Master  in 
Ordinary. 
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April  17th,  1902. 
divisional  court. 

McCLUEE  V.  TOWNSHIP  OF  BROOKE. 
BBTCE  V.  TOWNSHIP  OF  BROOKE. 

Drainage  Referee-^fflcial  Referee— R.  8,  0.  ch,  226,  sec9,  88,  89— 
1  Edi€.  VII.  ch.  SO,  9ec.  Jt—^rbitration  Act,  see.  29. 

The  Drainage  Beferee  is  an  Official  Beferee  within  the 
meaning  of  Bee.  29  of  the  Arbitration  Act. 

Appeals  by  plaintiff  in  each  case  from  orders  of  Mere- 
dith, C.J.,  staying  proceedings  and  refusing  to  direct  refer- 
ences to  J.  B.  Bankin,  Drainage  Beferee^  as  a  Beferee  under 
sec.  29  of  the  Arbitration  Act.  There  was  pending  a  drain- 
age matter  commenced  by  notice  served  and  filed  pursuant 
to  the  Municipal  Drainage  Act  and  amendment,  1  Edw. 
VII.  ch.  30,  sec.  4,  wherein  the  plaintiffs  in  these  actions 
were  asking  for  damages  and  other  relief,  which  would  be 
heard  in  due  course  before  the  Drainage  Beferee.  The 
plaintiffs  alleged  that  the  questions  arising  in  this  action, 
as  well  as  those  in  the  drainage  matters,  had  each  to  do  with 
the  same  lands  and  locality,  which  required  local  inspection 
and  investigation,  and  a  special  or  scientific  knowledge,  in 
order  that  a  proper  adjudication  might  be  made,  and  they 
therefore  applied  to  a  Judge  in  Chambers  for  an  order  of 
reference.  The  Chief  Justice  refused  the  references  on  the 
ground  that  the  Drainage  Beferee  is  not  an  Official  Beferee 
within  sec.  29,  and  stayed  proceedings  until  the  conclusion 
of  the  drainage  matter,  so  that  thereafter,  if  necessary,  the 
plaintiffs  could  proceed  in  these  actions  as  to  questions 
raised  outside  the  scope  of  sec.  4  of  the  Act  of  1901. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

J.  H.  Moss,  for  defendants. 

The  Judgment  of  the  Court  (Falconbridge,  C.J., 
Britton,  J.)  was  delivered  by 

Britton,  J. — ^Before  the  passing  of  ch.  30  there  would 
have  been  no  difficulty,  as  B.  S.  0.  ch.  226,  sec.  94,  gave  the 
Court  or  Judge  power  to  refer,  but  that  action  has  been 
repealed  by  sec.  4;  and  under  the  Arbitration  Act,  if  the 
parties  agree,  the  question  may  be  referred  to  a  special 
referee.  Here  they  do  not  agree,  but  I  think  that  the 
Drainage  Beferee  is  a  referee  within  sec.  29.  There  is  no 
statutory  definition  of  Official  Beferee,  but  sec.  141  of  the 
Judicature  Act  names  persons  by  their  office  who  are  Official 
Beferees,  and  the  Drainage  Beferee  is  not  there  name  J. 
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The  Drainage  Act,  K.  S.  0.  ch.  226,  sees.  88  and  89,  makes 
the  Drainage  Referee  (1)  an  officer  of  the  High  Court, 
(2)  confers  upon  him  all  the  powers  of  an  Official  Referee 
under  the  Judicature  and  Arbitration  Acts.  Official  Referee 
is  only  " official'*  in  the  sense  of  being  an  officer  of  the 
High  Court.  The  Drainage  Referee,  being  such  an  officer, 
with  all  necessary  powers,  is  an  Official  Referee  for  the  pur- 
poses and  within  the  meaning  of  the  Arbitration  Act.  Rule 
12  makes  all  officers  auxiliary  to  one  another.  See  also 
sub-sec.  22,  sec.  8  of  the  Interpretation  Act.  I  think  there- 
fore that  the  Drainage  Referee  being  specially  vested  by 
sec.  89  of  the  Drainage  Act  with  the  powers  of  Referee 
under  the  Arbitration  Act,  the  appeal  should  be  allowed, 
and  the  case  referred  to  him.  Costs  of  appeal  to  plaintiffs 
in  any  event. 

Moncrieff,  Wilson,  &  Craig,  Petrolia,  solicitors  for  plain- 
tiffs. 

Cowan  &  Towers,  Samia,  solicitors  for  defendants. 


MacMahon,  J.  April  17th,  1902. 

TRIAL. 

^       CHRISTIAN  V.  POULIN. 
Deed  of  Land—Undue  Influence— Full  Disclosure  of  Facia, 

Action  tried  at  Ottawa  brought  to  set  aside  a  deed  of 
land  made  by  plaintiff  to  his  son-in-law,  defendant  S.  R. 
Poulin,  or  in  the  alternative  that  said  defendant  be  ordered 
to  pay  plaintiff  $60  a  month,  and  discharge  or  satisfy  a 
mortgage  for  $3,000  on  the  land  in  question. 

W.  H.  Barry,  Ottawa,  for  plaintiff. 

G.  F.  Henderson,  Ottawa,  for  defendants. 

MacMahon,  J. — The  plaintiff  knew  perfectly  well  what 
he  was  doing,  and  full  explanation  wafi  made  to  him  at  the 
time  he  signed  the  deed,  and  he  knew  defendant  S.  R. 
Poulin  had  to  assume  the  mortgage  on  the  property,  aad 
pay  arrears  of  interest  and  taxes,  and  that,  besides,  S.  R. 
Poulin  had  also  lent  a  large  sum  of  money,  and  that  there- 
fore there  could  not  be  any  payment  to  plaintiff  per  month, 
for  there  was  nothing  out  of  which  to  pay  it.  Action  dis- 
missed with  costs,  which  if  not  paid  may  be  added  to  claim 
of  defendant  S.  R.  Poulin  as  a  disbursement.  Amount  of 
interest  and  taxes  may  be  regarded  as  a  first  charge  on  the 
land. 
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April  12th,  1902. 
C.  A. 
ANDERSON  v.  MIKADO  GOLD  MINING  CO. 

Master  and  Servant  —  Violation  of  Rule  by  Servant  —  Master  not 
Responsible  for  Injury  Resulting  therefrom— Onus  on  Servant 
to  Shew  Waiver  of  Rule  by  Master — Mine— Cage  for  Hoisting 
Tools— Ladders  for  Ascent  and  Descetit  of  Workmen— Injury  to 
Servant  Vsing  Cage, 

Appeal  by  defendants  from  judgment  of  Eobertsqn,  J., 
in  favour  of  plaintiffs,  for  $2,250,  in  action  by  the  widow 
and  infant  children  of  Oscar  Anderson,  deceased,  for  dam- 
ages for  injuries  which  caused  his  death.  The  deceased  was 
engaged,  with  three  others,  to  widen  a  drift  at  the  bottom  of 
240  foot  level  of  the  defendants^  mine,  and  was  paid  by  the 
foot.  The  defendants  owned  and  supplied  the  necessary 
tools,  and  agreed  to  transport  them  to  and  from  the  sur- 
face, where  they  had  to  be  sharpened.  Anderson  was  as- 
cending, with  three  others,  by  the  steam  lift,  when  one  of  the 
tools,  a  steel  2  or  3  feet  long,  which  was  lying  on  the  bottom 
of  the  cage,  became  projected  a  little  beyond  it,  and  coming 
in  contact  with  one  of  the  shaft  timbers,  struck  Anderson 
and  threw  him  between  the  cage  and  the  timbers.  Before 
the  cage  could  be  stopped  he  was  so  badly  injured  that  he 
died  in  the  hospital  at  Port  Arthur  45  days  afterwards. 
The  trial  Judge  found  the  only  way  by  which  the  tools 
were  taken  up  to  the  surface  was  the  cage,  which  had  no 
guards  and  no  devices  for  securing  the  steels  while  it  was 
ascending  with  them,  and  that  the  men,  as  well  as  the  other 
employees,  and  the  manager,  habitually  went  up  and  down 
by  the  lift,  and  disregarded,  with  the  knowledge  of  the  n^ne 
officers,  the  notice  not  to  do  so;  that  the  ladders  furnished 
by  the  defendants  were  defective,  and  did  not  comply  with 
the  Mines  Act,  sec.  69  (17):  that  deceased  had  not  been 
warned  not  to  use  the  lift,  and  had  not  said  he  would  take 
all  risks,  and  had  not  been  guilty  of  contributory  negligence; 
that  the  cage  was  unsafe;  and  that  defendants  had  been 
guilty  of  negligence. 

A.  B.  Aylesworth,  K.C.,  and  N.  "W.  Rowell,  for  defend- 
ants. 

E.  C.  Clute,  K.C.,  and  A.  R.  Clute,  for  plaintiflfe. 

The  Court  (Armour,  C.J.O.,  Osler  and  Moss,  JJ.A.) 
held  that  the  death  of  the  deceased  arose  from  his  own  act 
in  going  up  by  the  cage  in  violation  of  the  rule  of  the  de- 
fendants, and  they  therefore  could  not  be  held  responsible : 
Senior  v.  Ward,  1'  E.  &  E.  385.     The  onus  is  on  the  servant 


277 

to  shew  that  a  rule,  the  application  of  which  he  wishes  to 
get  rid  of,  has  been  waived  or  abandoned  by  a  course  of  con- 
duct inconsistent  with  its  existence,  known  to  and  tacitly 
or  expressly  assented  to  by  the  employer,  and  the  onus  has 
not  been  satisfied  in  this  case.  The  cage  was  not  con- 
structed nor  intended  for  the  use  of  the  workmen,  but  a 
safe,  convenient,  and  usual  way  was  provided  for  them  by 
means  of  ladders.  The  injury  which  the  unfortunate  de- 
ceased met  with  arose  from  his  deliberate  disobedience  of 
the  rule,  and  it  ought  to  have  been  held  that  on  this  ground 
the  plaintiff  had  no  right  of  action.  Appeal  allowed  with 
costs  and  action  dismissed  with  costs. 

Boyce  &  Draper,  Eat  Portage,  solicitors  for  plaintiff. 

Moran  &  McKenzie,  Bat  Portage,  solicitors  for  defend- 
ants. 


April  12th,  190i?. 

C.  A. 

PEAHEN  V.  MERCHANTS  BANK  OF  CANADA. 

Malicious  Prosecution  —  Reasonable  and  Probable  CatAse  —  Bank  — 
Custofner— Warehouse  Receipts  —  Charge  of  False  Statements 
made  therein  as  to  Grain — Nonsuit  on  Undisputed  Fads, 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
setting  aside  judgment  of  nonsuit  of  Falconbridge,  C.J., 
and  directing  a  new  trial  of  action  for  damages  for  malicious 
prosecution.  The  plaintiff  was  a  member  of  the  firm  of 
Pearen  Bros.,  millers,  etc.,  Brampton,  and  had  had  an 
account  with  defendants  for  about  10  years  before  the  pro- 
ceedings complained  of.  Three  charges  were  made  against 
plaintiff  by  defendants.  The  first  was  that  he  had  alienated 
between  August  23rd,  1899,  and  March  2nd,  1900,  certain 
wheat  covered  by  warehouse  receipts  issued  by  him  in  favour 
of  defendants.  The  police  magistrate  dismissed  this  charge, 
but  committed  plaintiff  for  trial  on  the  second  charge,  viz., 
of  withholding  possession  of  the  wheat  from  defendants, 
and  the  County  Judge  subsequently  tried  and  acquitted  him. 
The  third  charge  was  that  plaintiff,  between  2nd  August, 
1899,  and  12th  February,  1900,  did  issue  warehouse  receipts 
to  defendants  and  wilfully  make  false  statements  therein, 
contrary  to  sec.  578  of  the  Criminal  Code,  and  sec.  76  of  the 
Bank  Act.  The  magistrate  dismissed  this  charge.  The 
plaintiff  then  brought  thii=i  action.  The  trial  Judge  held 
that  absence  of  reasonable  and  probable  cause  was  not 
Fhewn  in  respect  of  the  first  charge;  and  as  to  other  charges 
the  plaintiff,  not  having  obtained  the  fiat  of  the  Attorney- 
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General  for  the  production  of  the  information  and  the 
record  of  acquittal,  and  the  clerk  of  the  peace  refusing  to 
produce  them  without,  the  Judge  held  that  the  plaintiff  had 
not  established  his  case.  The  Divisional  Court  were  of 
opinion  that  there  were  disputed  facts  upon  which  it  was 
the  province  of  the  jury  to  pass,  and  until  the  facts  were 
found  the  Judge  was  not  in  a  position  to  determine  the  ques- 
tion of  want  of  reasonable  and  probable  cause. 

W.  Nesbitt,  K.C.,  and  A,  McKechnie,  Brampton,  for  de- 
fendants, appellants. 

G.  H.  Watson,  K.C.,  and  J.  F.  HoUis,  Brampton,  for 
plaintiff. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennav, 
Moss,  JJ.A.)  held  that  the  undisputed  facts  disclosed  in  the 
evidence  (examined  and  referred  to  at  length  by  the  Chief 
Justice  and  Osler,  J.A.)  shewed  reasonable  and  probable 
cause  for  preferring  all  the  charges,  and  therefore  there 
should  be  a  nonsuit  as  to  the  whole  case,  and  it  was  unneces- 
sary to  consider  the  other  questions  raised. 

Appeal  allowed  with  costs  and  judgment  of  Falcon- 
bridge,  C.J.,  dismissing  the  action  with  costs,  restored. 

Justin  &  HoUis,  Brampton,  solicitors  for  plaintiff. 

McKechnie  &  Heggie,  Brampton,  solicitors  for  defend- 
ants. 


April  12th,  1902. 
C.  A. 

RE  TOWNSHIP   OF   NOTTAWASAGA  AND  COUNTY 

OF  SIMCOE. 

Assessment  and  Taxes — Equalization  of  Assessments— Appeal-Bounty 
Judge — Ldmitation  of  Time  within  which  Judgment  to  be  De- 
livered—Imperative  Enactment — R,  fif.  0.  1897  ch.  22J^  sec.  88, 
sub-sees,  1,  7. 

Appeal  by  the  county  corporation  from  order  of  a  Divi- 
sional Court  (Falconbridge,  C.J.,  Street,  J.,  22  C.  L.  T. 
Occ.  N.  48),  dismissing  an  appeal  from  an  order  of  Boyd, 
C,  in  Chambers,  refusing  to  prohibit  the  Judge  of  the 
County  Court  of  Simcoe  from  proceeding  with  the  hearing 
and  determination  of  an  appeal  by  the  township  corporation 
from  the  equalization  by  the  county  council  of  the  assess- 
ment rolls  for  the  year  1900  of  the  various  municipalities 
within  the  county.  The  motion  was  made  on  the  grounds 
that  the  township  had  not  duly  authorized  the  appeal,  be- 
cause a  by-law  was  necessary  for  the  purpose  and  one  had 
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not  been  passed,  and  that  the  County  Judge  had  no  JMr» 
diction  to  proceed  with  the  hearing  of  the  appeal  after  the 
1st  August,  sec.  88,  sub-sec.  7,  of  the  Assessment  Act,  pro- 
viding that  judgment  shall  not  be  deferred  after  that  date. 

C.  E.  Hewson,  Barrie,  and  A.  E.  H.  Creswicke,  Bame, 
for  county  corporation. 

H.  Lennox,  Barrie,  for  township  corporation. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  JJ.A.)  unanimously  held  that  the  section  was  im- 
perative. 

Osler,  J.A. — The  object  aimed  at  by  the  equalization 
of  the  assessment  rolls  is  to  correct,  as  nearly  as  may  be, 
eccentricities  and  unreasonable  differences  in  assessments 
as  taken  in  the  various  local  municipalities,  so  that  the  in- 
cidence of  the  county  rates  may  be  fairly  distributed  over 
the  whole  of  the  assessable  property  in  the  county.  The 
aggregate  of  the  valuation  of  the  various  local  municipalities 
appearing  upon  their  assessment  rolls  as  finally  revised  and 
corrected  is  not  to  be  disturbed;  what  is  taken  or  deducted 
from  the  valuation  of  one  is  to  be  placed  upon  and  distri- 
buted over  the  valuations  of  another  or  the  others,  and 
thus  the  whole  assessment  of  the  county  is  equalized.  The 
proportion  which  each  municipality  is  to  contribute  towards 
the  "county  rate'*  is  therefore  ascertained  by  the  county 
by-law,  to  be  passed  when  and  not  until  the  rolls  have  been 
equalized  by  the  council:  sees.  87-94.  For  this  purpose, 
as  it  would  appear  from  sec.  88,  the  council  need  not  await 
the  result  of  an  appeal.  The  rolls  for  the  current  financial 
year  could  not  be  utilized,  because  they  may  not  be  finally 
completed  until  Ist  August,  and  the  township  clerk  has  90 
days  thereafter  in  which  to  send  copies  of  them  to  the 
county  clerk.  Therefore,  as  sec.  87  provides,  it  is  the  re- 
vised rolls  for  the  preceding  financial  year  which  are  to  be 
examined  and  equalized,  and  it  is  the  amount  of  the  pro- 
perty assessed  and  valued  in  these  rolls  as  equalized,  which 
forms  the  basis  on  which  the  apportionment  of  the  county's 
requirements  among  the  various  local  municipalities  Is 
made:  sec.  91.  The  appellants  rely  upon  sec.  8,  sub-sec.  2, 
of  the  Interpretation  Act,  which  enacts  that  the  word 
"shalP'  shall  be  construed  as  imperative,  but  that  is  sub- 
ject to  the  qualification  of  sec.  7  (1),  "except  in  so  far  as  the 
provision  is  inconsistent  with  the  intent  and  object  of  such 
'  Act,  or  the  interpretation  which  such  provision  would  give 
to  any  word,  expression,  or  clause,  is  inconsistent  with  the 
context."  It  rests  upon  the  respondents  to  shew  that  the 
word  "  shall "  is  to  be  read  in  sec.  88,  sub-sees.  4  and  7,  in 
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the  permissive  sense;  and  they  have  failed  to  do  so.  The 
only  substantial  argument  is^  that  the  Legislature  has  given 
an  appeal  which  may  become  abortive  if,  by  reason  of  delay 
of  the  parties,  or  of  the  time  occupied  in  hearing  it,  or  the 
delay  of  the  Judge  in  giving  judgment  after  argument,  it 
is  not  disposed  of  by  the  1st  August.  But  the  words  of  the 
sub-section  are  in  the  emphatic  negative  form,  and  there  is 
an  excepted  case,  "except  as  provided  in  sees.  58-61,^^  in 
which  it  seems  to  be  implied  that  judgment  may  be  deferred.  j 

The  force  of  this  exceptive  language  as  aiding  the  construe-  i 

tion  of  what  follows  is  not  weakened  by  the  fact  that  it  may 
not  be  very  easy  to  apply  the  exception.  Then,  as  to  the 
argument  from  inconvenience.  The  rolls  have  been  in  fact 
equalized  by  the  county  council.  If  the  appeal  drops,  the 
council  proceeds  upon  its  own  decision,  which  operates  only 
upon  the  taxation  of  the  present  year.  There  is  no  such 
serious  inconvenience  involved  in  the  loss  of  the  appeal  for 
a  single  year  as  to  warrant  the  Court  in  giving  the  language 
of  sub-sec.  7  less  than  its  full  fotce,  and  treating  it  as  other- 
wise than  an  absolute  prohibition  against  continuing  the 
appeal  after  the  date  specified  as  the  last  day  for  giving 
judgment  thereon. 

Appeal  allowed  with  costs  here  and  below,  and  order 
made  for  prohibition. 

Ijennox,  Ardagh,  Cowan,  &  Brown,  Barrie,  solicitors  for 
township  corporation. 

Hewson  &  Creswicke,  Barrie,  solicitors  for  county  cor- 
poration. 


April  12th,  1902. 
C.  A. 

MYERS  V.  SAULT  STE.  MAEIE  PULP  AND  PAPER  CO. 

Master  and  .Servant— Injury  to  Servant—Danperous  JfacWnery—Uw- 
secured  LaMer — Removal  of.  hy  other  Workman  causing  Infury 
to  Felloic-tcorkman  does  not  Relieve  Master  from  lAabUUy-^ 
Negligence  —  Proper  Precautions  for  Guarding  Machinery  a 
Question  for  Jury— Excessive  Damages, 

Appeal  by  defendants  from  judgment  for  plaintiflE 
for  $4,500,  entered  by  Falconbridge,  C.J.,  upon 
the  answers  of  a  jury  to  seven  questions  submitted 
to  them  in  action  for  damages.  The  plaintiff  J.  W. 
Myers  is  the  father  and  next  friend  of  the  plain- 
tiff Harry  Myers,  a  lad  19  years  old,  who  was  employed 
by  defendants  in  attending  to  a  dryer  and  wet  press,  and 
whose  duties  consisted  in  taking  pulp  off  the  press-rolls, 
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tying  it  up,  sweeping  the  floor,  and  keeping  the  machineb 
running.  In  getting  up  to  the  press-roll  the  boy  went  up 
by  a  ladder  with  five  steps,  reaching  to  about  a  foot  from  a 
narrow  board,  which  formed  a  platform  for  him  to  stand  on, 
over  the  press.  The  press  was  close  to  a  large  moving  cog- 
wheel, and  at  a  quarter  past  12  o'clock,  midnight,  on  the  19th 
-August,  1900,  the  lad,  who  had  been  taking  off  pulp,  started 
to  go  down  by  the  ladder,  when  a  workman,  named  O^Meara, 
pulled  it  away,  and  the  boy  fell.  His  leg  swung  into  the 
cog-wheel,  and  had  to  be  amputated  two  days  later.  The 
jury,  after  visiting  the  premises,  found  that  the  boy  had  not 
been  guilty  of  negligence;  that  the  defendants  were  negli- 
gent in  not  guarding  the  machinery,  which  was  dangerous, 
and  in  not  fastening  the  ladder  to  the  floor;  and  that,  had 
the  machinery  been  properly  guarded,  the  boy  would  not 
have  been  injured,  notwithstanding  the  pulling  away  of  the 
ladder;  and  awarded  $4,000  damages  to  the  boy,  and  $600 
damages  to  his  father. 

W.  B.  Riddell,  K.C.,  and  J.  E.  Irving,  for  defendants. 

W.  M.  Douglas,  K.C.,  for  plaintiffs. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  JJ.A.)  held  that  the  findings  of  the  jury  as  to  negli- 
gence were  amply  supported  by  the  evidence.  The  defend- 
ants were  bound  by  common  law  to  take  all  reasonable  pre- 
cautions for  safety  of  their  workmen,  and  it  was  for  the  jury 
'm  sav  what  were  those  precautions:  Smith  v.  Baker,  [1891] 
A.  C.  325;  Webster  v.  Foley,  21  S.  C.  B.  580.  The  defend- 
ants were  also  bound  by  the  Factories  Act  to  guard  danger- 
ous parts  of  the  machinery.  The  jury  were  warranted  in 
their  finding  as  to  the  ladder,  and  that  the  wheel  was  dan- 
gerous and  not  securely  guarded;  and  the  intervention  of 
the  workman  in  wrongfully  taking  away  the  ladder  did  not 
relieve  defendants  from  the  consequences  of  their  negli- 
gence. According  to  Englehart  v.  Farrant,  1  Q.  B.  D.  340, 
the  question  whether  the  negligence  of  defendants  was  an 
effective  cause  of  the  workman's  injury  was  a  question  for 
the  jury,  and  they  had  by  the  3rd  and  4th  answers  in  effect 
so  found,  and  properly  so  found,  and  upon  the  law,  the 
intervention  of  the  workman  did  not  relieve  the  defendants 
from  the  consequences  of  their  negligence:  lUige  v.  Good- 
win, 5  C.  &  P.  190;  Clark  v.  Chambers,  3  Q.  B.  D.  325;  The 
B ,  12  P.  D.  68.  Mann  v.  Ward,  8  T.  L.  E.  699,  can- 
not be  regarded  in  view  of  Englehart  v.  Farrant,  supra. 
The  damages,  however,  were  excessive.  If  plaintiffs  elect 
to  reduce  the  damages  to  $2,000  and  $100  respectively,  the 
appeal  is  dismissed  with  costs.     Otherwise  new  trial  directed 
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»ith  costs  of  appeal  to  defendants  and  costs  of  last  trial  to 
abide  the  event. 

Hearst  &  McKay,  Sault  Ste.  Marie,  solicitors  for  plain- 
tiffs. 

Hamilton,  Elliott,  &  Irving,  Sault  Ste.  Marie,  solicitors 
for  defendants. 


April  11th,  1902. 
C.  A. 

FISHEE  V.  BEADSHAW. 
V^attel  Mortgage— Prior  Agreement  to   Give — If   Valid,   Mortgagee 
may  claim  under  it  nottoithstanding  Defect  otherwise  Fatal  in 
Mortgage. 

Appeal  by  defendants  from  judgment  of  Boyd,  C.  (2  0. 
L.  E.  128),  in  favour  of  plaintiff  in  an  interpleader  issue. 
The  goods  in  question  were  seized  under  an  execution  upon 
a  judgment  recovered  by  defendants  Bradshaw  &  Co.^ 
against  Benor,  Taylor,  &  Co.,  merchants,  Alliston.  The 
other  defendants  are  also  execution  creditors.  The  plaintiff 
claims  under  a  chattel  mortgage  dated  23rd  January,  1901^ 
executed  by  Benor,  Taylor,  &  Co.,  pursuant  to  agreement 
dated  1st  June,  1899,  which  was  given  pursuant  to  B.  S.  0, 
ch.  148,  sec.  11,  and  duly  registered.  The  mortgage  was 
afterwards  registered,  and  the  Chancellor  held  that  the  Act 
did  not  operate  to  merge  the  registered  agreement  in  the 
subsequently  executed  and  registered  mortgage,  and  there- 
fore, as  the  affidavit  of  bona  fides,  made  seven  months  be- 
fore in  the  agreement,  was  regular,  a  defective  affidavit  of 
bona  fides  in  the  mortgage  did  not  vitiate  it.  The  latter 
affidavit  did  not  state  that  the  mortgagor  "is  justly  and 
truly  indebted  "  in  the  sum  of  $2,500. 

G.  C.  Gibbons,  K.C.,  A.  J.  Bussell  Snow,  and  L.  P. 
Stephens,  Hamilton,  for  defendants. 

W.  A.  J.  Bell,  Alliston,  for  plaintiff. 

Moss,  J. A. — Under  sec.  11  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act  the  plaintiff  could  have  maintained 
under  the  agreement  his  claim  to  the  goods,  if  before  the 
subsequent  execution  of  the  chattel  mortgage  the  seizure 
had  been  made.  Absolute  good  faith  and  a  bona  fide  ad- 
vance having  been  established  by  the  evidence  and  found  by 
the  Chancellor,  the  creditors  can  claim  no  higher  rights  in 
respect  of  the  property  covered  by  the  agreement  than  can 
their  debtor.  The  object  of  59  Yict.  ch.  34,  from  which 
comes  sec.  11  and  following  sections,  was  to  put  an  end  to 
secret  agreements.    By  the  registration  of  the  agreement  in 
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question  ample  information  was  given  to  creditors,  and  there 
is  no  reason  why  the  holder  of  it  should  not  have  the  bene- 
fit of  it  as  against  an  execution  or  other  creditor  to  the  same 
extent  as  if  he  held  the  legal  property  in  the  goods.  The 
question  in  the  issue  is  whether  the  goods  are  liable  to  be 
taken  in  execution  as  being  the  debtor^s,  and  the  creditor 
suffers  no  harm  from  the  production  of  an  agreement  valid 
under  the  Act:  Edwards  v.  English,  7  E.  &  B.  564;  Shingler 
V.  Holt,  7  H.  &  N.  65 ;  Block  v.  Drouillard,  28  C.  P.  107. 
There  is  no  evidence  of  any  intention  to  give  up  the  agree- 
ment, and  it  must  not  be  held  that  the  mortgage  is  void  as 
against  creditors,  but  good  for  the  purpose  of  superseding  the 
agreement  and  thereby  letting  in  the  executions.  There  is 
no  objection  to  the  plaintiff  acting  in  good  faith  holding 
more  than  one  security  for  the  goods :  Boldrick  v.  Eyan,  17 
A.  R.  253.  It  is  sufficiently  shewn  that  plaintiff  was  en- 
titled to  take  the  security  to  himself  and  to  make  the  affi- 
davit of  indebtedness  to  himself,  as  he  has  done.  As 
between  him  and  Mary  Coley  he  is  responsible  to  her  for  the 
money.  She  joined  in  making  a  cheoue  for  the  money,  and 
thereby  assented  to  the  transaction  and  to  the  taking  of  the 
security  as  it  was  done,  and  that  is  sufficient  for  the  creation 
of  the  relationship  of  debtor  and  creditor  between  Benor 
and  Taylor  and  the  plaintiff. 

Armour,  C.J.O.,  and  Maclennan,  J.A.,  concurred. 

Appeal  dismissed  with  costs. 

W.  A.  J.  Bell,  Alliston,  solicitor  for  plaintiff. 

Lees,  Hobson,  &  Stephens,  Hamilton,  solicitors  for  de- 
fendants. 


Falconbridge,  C.J.  April  17th,  1902. 

WEEKLY  COURT. 

TAYLOR  V.  MACFARLANE. 

Intoxicating  Liquors  —  License  and  QooduHll  of  Hotel  Business — 
Devise  J>y  Oumer  of  Business  or  Sale  after  his  Death— License 
does  not  Pass — Value  of  License  Deducted  from  Purchase  Money 
—Renewal  hy  Devisee  for  Life  Enures  to  her  Benefit — Interest 
of  Devisee  for  Life  is  Exigible. 

Special  case  stated  for  the  opinion  of  the  Court  as  to 
whether  Maggie  Macfarlane,  widow  and  executrix  of  Francis 
Macfarlane,  was  the  owner  of  a  license  to  sell  liquor,  and 
the  goodwill  of  the  hotel  business  carried  on  by  her  husband, 
at  the  time  of  the  sale  of  the  business  to  one  O'Learv.  Tlie 
testator  devised  the  hotel  to  his  widow  for  her  widowhood 
for  the  benefit  of  herself  and  four  children.     The  widow 
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renewed  the  license  in  her  own  name  each  year  after  the 
death  of  her  hushand  in  1896^  hut  the  business  was  not 
Huccessful^  and  the  question  was,  what  was  her  interest  iu 
the  license  or  the  goodwill  of  the  business^  and^  if  she  had 
any,  whether  it  was  exigible. 

C.  H.  Ritchie,  K.C.,  for  plaintiffs. 

A.  C.  McMaster,  for  defendants  adult  beneficiaries  and 
executors. 

W.  E.  Raney,  far  defendant  company. 

D.  L.  McCarthy,  for  oflScial  guardian. 

Falconbridge,  C.J. — No  money  of  the  estate  went  into 
the  business  which  the  widow  carried  on  for  her  own  benefit. 
There  is  no  provision  in  the  statute  allowing  an  executor  or 
trustee  to  carry  on  the  business,  which,  with  the  license,  is 
personal  to  the  holder  thereof:  see  the  Liquor  License  Act, 
E.  S.  O.  ch.  245,  sees.  11,  12,  16,  37,  40.  There  is  no  pre- 
tence that  the  business  was  the  property  of  the  estate  of  the 
testator.  There  can  be  no  conflict  of  interest  and  duty  in 
the  widow  s  position,  inasmuch  as  there  is  no  possibility  of 
the  beneficiaries  getting  any  advantage  out  of  it;  nor  is 
there  any  constructive  trust:  I  refer  to  Theobald,  4th  ed., 
604;  Allen  v.  Furness,  20  A.  R.  34;  Lambe  v.  Eames,  L.  K. 
6  Cn.  597 ;  Lister  v.  Stubbs,  45  Ch.  D.  1 ;  East  v.  O'Connor, 
2  0.  L.  R.  355. 

The  license  system  in  England  is  so  different  fram  ours, 
that  the  English  authorities  and  cases  have,  for  the  most 
part,  no  application. 

The  following  is  the  result:  (1)  At  the  time  the 
agreement  for  sale  waa  entered  into  with  O'Leary, 
the  license  to  sell  liquors  and  the  goodwill  of  the 
hotel  business  belonged  to  the  defendant  Margaret  McPar- 
lane  personally.  (2)  She  is  entitled  under  the  will  to  the 
income  during  widowhood  exclusive  of  the  value  of  the 
license  and  goodwill.  The  two  infant  defendants  are  en- 
titled to  maintenance  out  of  the  income  until  21  years  of 
age,  and  until  then  the  income  shoidd  be  divided  ad  directed 
in  Allan  v.  Furness,  20  A.  R.  34.  If  defendant  Macfarlane 
marry  again  she  will  be  entitled  to  receive  $1,000,  and  bal- 
ance of  estate  to  be  divided  equally  among  her  four  chil- 
dren. (3)  Reference  to  ascertain  portion  of  purchase  money 
representing  value  of  license  and  goodwill  of  the  business. 
(4)  An  execution  creditor  of  defendant  M.  Macfarlane  could 
reach  her  interest  by  procuring  the  appointment  of  a  re- 
ceiver. (5)  Defendants  the  National  Trust  Company  to  dis- 
tribute the  money  and  securities  according  to  the  trusts, 
having  regard  to  these  findings.  No  costs.  If  any  costs 
not  provided  for,  they  are  to  be  paid  by  trust  company  out 
of  the  fund  generally. 
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April  19th,  1902. 
,  divisional  court. 

HABBIS  V.  BANK  OF  BEITISH  NORTH  AMERICA. 

Contract—Delivery  of  Deed  in  Esa'oto — Non-performance  of  Condi- 
tion— Option— Trust — Deposit— Form  of  Action. 

Appeal  by  defendants  the  Pioneer  Trading  Corporation 
from  judgment  of  BIobertson,  J.,  ante  76. 
W.  H.  Blake,  for  appellants. 
J.  K.  Kerr,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,"  Meredith,  J.) 
was  delivered  by 

Boyd,  C. — The  finding,  undisputed  and  indisputable, 
that  the  money  deposited  with  the  bank  was  subject  to  a  con- 
dition yet  unfulfilled,  appears  to  be  conclusive  of  the  case. 
That  is  the  issue:  was  this  money  wrongfully  withheld  by 
the  bank  ?  That  it  was  so  may  render  the  wrongdoer  liable 
to  an  action  either  in  damages  or  for  the  price  of  the  land, 
but  not  liable  in  respect  of  this  particular  sum  deposited 
with  the  bank — so  that  it  should  be  recovered  in  specie  or 
as  if  earmarked  as  a  trust  fund.  The  judgment  for  pay- 
ment out  of  this  particular  money  as  a  judgment  in  rem 
has  gone  beyond  the  limits  of  equity  as  recognized  and 
administered  by  the  Courts.  This  was  not  set  apart  by 
the  purchaser  to  answer  the  price  of  this  land  absolutely — 
but  only  upon  an  unfulfilled  condition.  No  lien,  therefore, 
upon  the  doctrine  of  reciprocal  trusteeship  of  the  land  and 
the  money,  could  arise  as  to  or  attach  upon  this  particular 
fund.  It  is  to  be  paid  out  only  when  and  as  the  purchaser 
became  satisfied — though  this  may  be,  in  the  circumstances, 
an  arbitrary  and  even  unreasonable  term,  yet  a  man  may 
do  what  he  vrill  with  his  own.  No  doubt  upon  a  judgment 
against  the  Pioneer  Trading  Corporation  this  money  might 
be  seized  or  garnished  by  a  creditor — ^but,  other  than  in 
sonie  such  way  as  this,  specific  delivery  of  this  money  in  the 
hands  of  the  bank  could  not  be  obtained  bv  course  of  law. 
Had  the  action  been  framed  so  as  to  claim  a  lien  upon  this 
money,  that  would  have  involved  the  larger  question  of 
specific  performance  of  the  option  or  agreement  for  sale, 
and,  as  the  land  is  in  British  Columbia,  difficult  questions 
as  to  jurisdiction  in  the  Ontario  Courts  would  present  them- 
selves, which  have  been  avoided  in  the  present  more  limited 
statement  of  claim.  The  action  should  therefore  be  dis- 
missed as  against  the  trading  corporation  without  costs. 
This  because  the  case*  of  the  corporation  in  seeking  to  ap- 
probate and  reprobate  the  option  (or  it  may  be  the  pur- 
<»hase)  is  not  to  be  encouraged. 
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April  19th,  1902. 
divisional  couht. 

REX  EX  REL.  ROBERTS  v.  PONSFORD. 

Quo    Warranto— Notice  of  Motion  for  Tuesday    2Jfth  February,  6y 
Mistake  for  Tuesday    2oth  February,  Valid— Amendment. 

Order  of  Robertson,  J.,  ante  223,  affirmed  by  a  Divi- 
sional Court  (Boyd,  C,  Ferguson,  J.,  Meredith,  J.). 


April  10th,  1902, 
C.  A. 

RENNIE  V.  QUEBEC  BAXK. 

Chose  in  Action— Assignment  of — Notice  of— Partnership— -Interest  of 
Parttier  —  Sheriff  —  Execution— Banks — Cr^itor's  Action  on 
Behalf  of  Himself  only. 

Appeal  by  plaintiffs  from  order  of  a  Divisional  Court 
(2  0.  L.  R.  303)  affirming  judgment  of  Meredith,  C.J.,  dis- 
missing action  to  set  aside  an  assignment  by  Hugo  Block  of 
a  certain  debt  owing  to  him  by  the  firm  of  Reid,  Taylor,  & 
Bayne,  in  which  he  was  a  silent  partner,  to  the  Quebec 
Bank.  The  plaintiffs  are  husband  and  wife.  The  husband 
is  a  judgment  creditor  of  Hugo  Block,  and  alleges  that  the 
assignment  was  a  fraudulent  preference.  The  wife  claimed 
to  be  the  owner  of  the  interest  of  Block  in  the  partnership 
assets,  bv  virtue  of  a  bill  of  sale  from  the  sheriff  of  Toronto 
to  her,  made  under  the  execution  placed  in  his  hands,  on 
the  10th  July,  1896,  under  the  judgment  held  by  her 
husband. 

J.  O'Donohoe,  K.C.,  and  W.  Norris,  for  plaintiffs. 

A.  B.  Aylesworth,  K.C.,  and  H.  6.  Kingstone,  for  defend- 
ants. 

The  Court  (Armour,  C.J.O.,  Osler,  !Maclennan, 
Moss,  JJ.A.)  held  (1)  as  to  the  action  of  the  male  plaintiff, 
that  *^ debts ^'  are  not  included  in  the  expression  "goods, 
wares,  and  merchandise,*'  as  used  in  the  Bank  Act,  53  Vict, 
ch.  31,  and  therefore  there  was  nothing  to  prevent  the  bank 
from  taking  an  assignment  from  Hugo  Block  of  the  debt 
due  to  him  from  his  co-partners  as  security  for  the  debt 
which  he  owed  the  bank,  and  the  effect  of  it  was  to  vest  the 
property  in  the  debts  assigned,  in  the  bank,  and  notice  was 
not  necessary  to  its  validity,  but  was  only  necessary  to  pre- 
vent defences  of  set-off  to  the  debts  assigned  arising  after  the 
assignment  and  before  notice,  and  as  against  a  subsequent 
assignee:  R.  S.  0.  1887  ch.  122,  sees.  11,  12.  The  sheriff 
could  not  have  seized  the  book  debts  or  goodwill,  though 
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he  could  have  seized  the  assets;  but  he  did  not  do  so,  and 
all  were  sold  and  disposed  of  in  due  course,  and  the  male 
plaintiff  lost  therefore  any  benefit  which  he  might  have 
derived  from  anv  seizure  of  the  assets  of  the  firm  and  the 
i?ale  by  the  sheriff  of  the  interest  of  Block  therein ;  (2)  and  as 
to  the  female  plaintiff  nothing  passed  to  her  under  the  bill 
of  sale  from  the  sheriff:  Holman  v.  Smith,  35  Ch.  D.  436. 

Appeal  dismissed  with  costs. 

J.  O'Donohoe,  Toronto,  solicitor  for  plaintiffs. 

Eingstone,  Symons,  &    Kingstone,    Toronto,    solicitors 
for  defendants. 


April  10th,  1902. 
C.  A. 

JOHNSTON  V.  MACFAELANE. 

Coi^etiant  —  Restraint  of  Trade —  **Not  to  Carry  on.  Engage,  or  he 
Interested,  Directly  or  Indirectly,  in  Canada  for  One  7ear'\  In 
Business— Giving  Advertising  Space  for  Rival  Advertisements'-' 
Breach. 

Appeal  by  defendant  from  judgment  of  Boyd,  C,  di]:ect- 
ing  a  reference  to  ascertain  ^he  damages  sustained  by  plain- 
tiff by  reason  of  a  breach  of  a  covenant  made  by  defendant 
upon  a  dissolution  of  his  partnership  with  plaintiff.  Tho 
parties  were  mail  order  merchants  in  the  city  of  Toronto, 
and  upon  the  dissolution  on  8th  September,  1900,  they 
divided  the  branc^ies  of  their  business,  the  selling  of  sweet 
pea  seeds  falling  to  plaintiff's  share.  The  covenant  is  in 
the  following  terms: — "The  said  Macfarlane  covenants  with 
the  said  Johnston  that  he  will  not  during  the  period  of  one 
year  from  the  date  hereof  carry  on  or  engage  or  be  inter- 
ested, directly  or  indirectly,  within  the  Dominion  of  Can- 
ada, in  the  business  of  selling  sweet  pea  seeds,  and  that  he 
will  not  during  the  said  period  compete  or  interfere  with 
the  said  Johnston  in  the  business  of  selling  the  same.^'  The 
plaintiff  alleged  that  after  dissolution  defendant  gave  advice 
and  assistance  to  a  rival  concern  called  the  Seed  Supply  Co., 
started  by  defendant's  brother,  and  allowed  it  to  use  space 
in  newspapers  for  which  he  had  large  special  contracts  at 
reduced  rates,  taken  over  from  the  former  partnership.  The 
Chancellor  held  that  by  the  intervention  of  the  defendant, 
the  Seed  Supply  Co.  were  able  to  get  in  advertisements  at 
first  without  cash  and  at  a  low  rate,  which  otherwise  it  could 
not  have  done;  that,  as  the  company's  business  was  for  the 
season  of  1901,  it  was  all  important  to  get  its  advertisements 
out  in  February,  and  that  it  could  not  have  taken  any  initial 
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step  without  the  active  intervention  and  influence  of  the 
defendant,  and  therefore  in  that  way  he  was  *'  indirectly," 
within  the  meaning  of  the  covenant,  engaged  in  the  sweet 
pea  business  by  helping  the  Seed  Supply  Co.  to  carry  it  on. 

J.  W.  St.  John,  for  appellant. 

J.  B.  O'Brian,  for  plaintiff. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  JJ.A.)  held,  Maclennan,  J.A.,  dissenting;  that  the 
covenant  had  been  broken.  What  defendant  did  was  an 
engaging  in  the  business  of  selling  sweet  pea  seeds,  and  was 
not  the  less  so  because  the  seed  supply  company  paid  the 
necessarv  disbursements.  Good  faith  and  the  terms  of  his 
covenant  required  that  he  should  not  use  the  advertising 
space — the  only  effective  means  of  interfering  with  the 
plaintiff's  business — for  his  own  benefit,  and  he  was  equally 
prevented  from  doing  by  another  that  which  he  could  not 
himself  do. 

Per  Maclennan,  J.A. — Having  regard  to  Smith  v.  Han- 
cock, [1894]  2  Ch.  377,  the  judgment  below  cannot  be  main- 
tained. The  acts  of  the  defendant  do  not  constitute  com- 
petition or  interference  with  the  plaintiflf^s  business,  upon 
the  proper  construction  of  the  language  of  the  covenant. 

Appeal  dismissed  with  costs. 

J.  B.  O'Brian,  Toronto,  solicitor  for  plaintiff. 

St.  John  &  Ross,  Toronto,  solicitors  for  defendant. 


April  10th,  1902. 
C.  A. 

WITTY  V.  LONDON  STEEET  RAILWAY  CO. 

Street  Railways  —  Accident  —  Medical  Evidence  Evenly  Balanced— 

Misdirection— Damaifee — New  Trial. 

Appeal  by  defendants  from  judgment  of  Lount,  J.,  in 
favour  of  plaintiff  upon  a  verdict  of  a  jury  for  $5,500  in 
action  for  damages  for  injuries.  The  plaintiff  was  a  pas- 
senger in  a  car  of  defendants  on  Dundas  street.  Another 
car  ran  into  it  and  threw  it  across  another  track,  and  it  was 
again  there  run  into  by  another  car.  The  plaintiff  alleges 
that  his  back  and  spine  are  permanently  injured. 

I.  F.  Hellmuth  and  E.  C.  Cattanach,  for  defendants. 

W.  R.  Riddell,  K.C.,  and  J.  Cowan,  Samia,  for  plaintiff. 

The  Court  (Armour,  C.J.,  Osler,  Maclennan,  Moss, 
JJ.A.)  held  that  the  case  upon  the  medical  evidence 
as  to  the  extent  of  the  injuries  was  rather  evenly  balanced, 
and  therefore  it  was  misdirection  for  the  trial  Judge  to  tell 
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the  jury  that  the  medical  experts  for  the  defence  did  not 
adhere  throughout  their  evidence  to  the  opinion  they  had  at 
first  expressed  as  to  the  nature  of  the  plaintiff^s  disorder 
and  its  cause;  nor  should  he  have  told  the  jury  that  per- 
haps they  would  be  justified  in  thinking  that  two  doctors 
who  had  watched  the  progress  of  the  plaintiff's  health  since 
the  accident  were  better  capable  of  forming  a  fair  estimate 
of  his  prospects  of  complete  recovery  than  those  physicians 
who  had  not.  Remarks  such  as  these  are  calculated  to 
minimize  the  evidence  adduced  by  defendants  and  to  dispose 
the  jury  not  to  give  it  the  full  consideration  or  weight  to 
which  otherwise  they  might  have  thought  it  entitled.  The 
damages  too  are  very  large,  and  the  jury  were  considerably 
aflfected  by  the  charge. 

New  trial  ordered.     Costs  of  trial  and  subsequent  pro- 
ceedings to  abide  event.     Costs  of  appeal  to  defendants. 

Cowan,    McCarthy,    &    Towers,    Sarnia,    solicitors    for 
plaintiff. 

Hellmuth  &  Ivey,  London,  solicitors  for  defendants. 


April  10th,  1902. 
C.  A. 

BE  VILLAGE  OP  MARKHAM  AND  TOWN  OF  AUROBA. 

Municipal  Corporation—Bonm  to  Factory— By-law  to  Secure  Removal 
of  Industry — Determination  of  Proprietor  of  Established  In- 
dustry does  not  make  By-law  Valid— Time— SS  Vict.  (Oj  ch.  S3, 
sec.  9,  suh-sec.  (ej—R.  8.  O.  1897  ch.  22S,  sec.  396, 

Appeal  by  the  village  of  Markham  from  order  of  Lount, 
J.,  refusing  a  motion  to  quash  by-laws  Nos.  192  and  193 
passed  by  the  town  of  Aurora  in  the  county  of  York.  In 
1897  the  firm  of  Underbill  &  Sisman  established  a  boot  and 
shoe  factory  in  Markham,  in  the  county  of  York.  On 
January  30th,  1901,  the  by-laws  were  introduced.  The  first 
by-law  granted  the  said  firm  a  cash  bonus  of  $10,000  to 
enable  them  to  purchase  land  and  equip  a  factory  for  carry- 
ing on  their  business  in  the  town  of  Aurora;  and  the  second 
by-law  exempted  them  from  taxes  (except  school  rates)  and 
water  rates  for  ten  years.  The  Judge  below  held  that  the 
case  was  not  within  63  Vict.  ch.  33,  sec.  9,  sub-sec.  («), 
amending  sec.  591  of  the  Municipal  Act,  because  the  firm 
had  decided  to  remove  their  business  from  Markham,  and 
that  being  notoriously  the  case  (the  firm  having  been  in 
communication  with  other  municipalities)  and  the  respond- 
ents, being  so  informed  and  believing,  were  quite  within 
their  rights  in  trying  to  secure  the  establishment  of  the 
business  in  their  town. 
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W.  E.  Baney  and  A.  Mills,  for  appellants. 

A.  B.  Ayles worth,  K.C.,  and  T.  H.  Lennox,  Aurora,  for 
respondents. 

The  Oo-urt  (Armour,  CJ.O,,  Osler,  Maclennan, 
Moss,  JJ.A.)  held  that  the  detennination  af  Under- 
hill  &  Sisman  to  remove  their  factory  from  the  village  of 
Markham  did  not  relieve  the  respondents  from  the  prohibi- 
tion against  passing  by-laws  granting  bonuses  to  secure  the 
removal  of  such  an  industry  to  Aurora,  because  that  pro- 
hibition is  by  the  Act  plainly  against  the  passage  of  a  by-law 
to  secure  the  removal  of  an  industry  already  established 
elsewhere  in  the  Province.  The  determination  to  remove 
when  come  to  was  not  to  remove  to  any  particular  locality, 
and  the  removal  to  Aurora  was  made  afterwards  by  reason 
of  the  passage  of  the  by-laws.  Held,  also,  that  the  by-laws, 
which  are  ultra  vires,  having  been  attacked  within  three 
months  of  their  registration  under  sec.  396  of  the  Muni- 
cipal Act,  tne  Court  should  not  decline  to  set  them  aside. 
Appeal  allowed  with  costs  and  by-laws  quashed  with  costs. 

Mills,  Baney,  Anderson,  &  Hales,  Toronto,  solicitors  for 
appellants. 

T.  H.  Lennox,  Aurora,  solicitor  for  respondents. 


April  11th,  1902. 
C.  A. 

MOOBE  V.  J.  D.  MOOBE  CO. 

Master  and  Servant — Injury  to  Servant— -Moving  Machinery— Ouard 
—Factories  Act — Negligence  of  Boy  of  H  Tears— MomerUary 
Inattention— Questifm  for  Jury— Age  Limit  in  Criminal  Cases 
does  not  Apply  to  Civil  Matters, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  dis- 
missing action  by  Adam  Moore,  an  infant  14  years  of  age 
(by  his  next  friend),  for  damages,  at  common  law  and  under 
Workmen's  Compensation  Act,  for  injuries  sustained  while 
at  work  in  defendants'  factory  in  the  town  of  St.  Mary's. 
The  plaintiff  when  straightening  some  pieces  of  wood,  as 
directed  by  the  foreman,  at  the  side  of  a  machine  called  a 
dove-tailer,  put  his  hand  on  it  to  rub  off  some  dust  and 
became  entangled  in  it,  and  lost  one  of  his  arms.  At  the 
close  of  the  plaintiff's  case  the  defendants  moved  for  a  non- 
suit. The  jury  in  answer  to  seven  questions  found,  that  the 
boy  put  his  hand  in  the  machine  above  the  plate;  that  the 
knives  of  the  machine  were  not,  as  far  as  practicable, 
securely  guarded;  that  defendants  were  negligent  in  not 
further  guarding;  that  the  cause  of  the  accident  was  the 
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defendants*  negligence  in  not  securely  guarding,  and  in  the 
inattention  of  Ward,  the  operator  of  the  machine;  that  the 
plaintiff  had  used  reasonable  care  for  a  boy  of  his  age;  and 
assessed  the  damages  at  $500. 

The  trial  Judge  dismissed  the  action  on  the  ground  that 
the  plaintiff  had  made  out  no  case  of  negligence  on  the  part 
of  the  defendants  which  caused  the  accident:  Roberts  v. 
Taylor,  31  0.  R.  10;  Seven  on  Negligence,  2nd  ed.,  p.  190; 
Nagle  V.  Alleghany,  88  Pa.  St.  35.  He  was  of  opinion  that 
the  single  question  for  decision  was  whether,  in  the  absence 
of  any  evidence  to  shew  that  a  boy  ovef  14  years  is  not  cap- 
able of  understanding  so  simple  a  question  of  danger  as  was 
here  presented  to  him,  and  in  spite  of  his  own  evidence  that 
he  did  understand,  the  question  whether  he  did  or  did  not 
understand  it,  must  nevertheless  be  submitted  to  the  jury. 
The  boy  was  over  14  years  and  a  line  on  the  question  of 
capacity  must  be  drawn  somewhere.  Here  the  boy  put  his 
hand  on  the  machine  designedly  (though  he  says  he  had 
brushed  the  dust  off  on  otiier  occasions),  and  not  by  acci- 
dent, though  at  the  time  the  operator  was  a  yard  away  look- 
ing out  of  a  window. 

J.  Idington,  K.C.,  for  plaintiff. 

J.  P.  Mabee,  K.C.,  for  defendants. 

The  Court  (Armour,  C.J.O.,Maclennan,Moss,JJ.A.) 
held  that  the  machine  was  a  dangerous  one,  and  was  run 
at  the  rate  of  3,000  revolutions  a  minute,  and  when  running 
the  knives  would  appear  like  a  solid  cylinder.  The  object 
of  the  Factories  Act  in  providing  that  in  every  factory  all 
dangerous  parts  of  machinery  should  as  far  as  practicable 
be  securely  guarded,  was  for  the  protection  not  only  of  those 
operating  such  machinery,  but  also  of  those  whose  business 
brings  them  in  close  proximity  to  it.  The  defendants 
neglected  their  duty  in  this  respect,  and  were  guilty  of  what 
may  properly  be  called  deliberate  negligence,  which  was  the 
effective  cause  of  the  accident.  And  the  jury  must  past^ 
upon  the  question  which  then  arises,  as  to  whether  the  lad 
was  guilty  of  such  negligence  as  severed  the  causal  connec- 
tion between  their  negligence  and  his  injury.  It  cannot 
be  said  that  a  person  exercising  reasonable  care,  and,  in  a 
moment  of  thoughtlessness,  forgetfulness,  or  inattention^ 
meeting  with  an  injury  caused  by  the  deliberate  negligence 
of  another,  is  deprived  of  his  remedy  for  his  injury.  In  all 
such  cases  it  is  a  question  of  fact  for  the  jury.  There  is  no 
ground  upon  which  the  question  of  contributory  negligence 
could  in  this  case  have  been  withdrawn  from  the  jury  had 
the  plaintiff  been  an  adult,  and  there  is  still  less  ground  as 
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he  is  a  boy  of  15  years.  The  hard  and  fast  rule  in  criminal 
cases  as  to  the  age  of  14  is  inapplicable  to  civil  cases.  In 
the  latter,  the  age,  capacity,  and  experience  of  the  infant 
must  be  considered  by  the  jury  in  ascertaining  what  measure 
of  reasonable  care  must  be  exacted  from  him:  Crocker  v. 
Banks,  4  T.  L.  R.  324.  The  jury  has  negatived  contributory 
negligence  by  finding  that  the  plaintiff  used  reasonable  care 
for  a  boy  of  his  age. 

Appeal  allowed  with  costs  and  judgment  for  plaintiff  to 
be  entered  below  with  costs  on  High  Court  scale. 

laington  &  Bobertson^  Stratford,  solicitors  for  plaintiff. 
E.  W.  Harding,  St.  Mary^s,  solicitor  for  defendants. 


April  11th,  1902. 
C.  A. 

TOWX  OF  WHITBY  v.  G.  T.  R.  CO. 

Railways— Pleading— Amendment  —  Damages,  Measure  of— Breach  of 
iStatute  by  Removal  of  Railtoay  Workshops — Construction  of 
Statute— 45  Vict.  ch.  67,  sec,  S7  (0,) 

Motion  by  plaintiff  pursuant  to  leave  given  in  the  judg- 
ment of  this  Court  (I  0,  L.  R.  480)  on  the  appeal  from  the 
judgment  of  Boyd,  C.  (32  0.  R.  99),  for  leave  to  amend  so 
as  to  claim  a  remedy  (if  any)  against  defendants  by  reason 
of  the  breach  of  the  prohibition  contained  in  45  Vict.  ch. 
67,  sec.  37  (0.),  which  provides  that  "the  workshops  now 
existing  at  the  town  of  Whitby,  on  the  Whitby  section,  shall 
not  be  removed  by  the  consolidated  company  without  the 
consent  of  the  council  of  the  corporation  of  the  tx)wn  of 
Whitby.^' 

A.  B.  Aylesworth,  K.C.,  and  J.  E.  Farewell,  K.C.,  for 
plaintiffs. 

W.  Cassels,  K.C.,  for  defendants. 

The  Court  (Armour,  C.J.O.,Maclennan,Moss,JJ.A.) 
held  that  the  provisions  of  the  above  section  were  intro- 
duced to  protect  the  plaintiffs  against  the  removal  of  the 
workshops  at  the  sole  will  of  the  Midland  Railway  Com- 
pany, and  the  defendants  have  succeeded  to  the  position  of 
that  company,  and  assumed  and  become  liable  to  its  obliga- 
tions. The  workshops  having  been  removed  partly  by  each 
company,  and  no  injunction  sought  or  obtained,  the  plain- 
tiffs are  not  left  without  a  remedy,  but  ought  to  be  allowed 
to  shew  in  this  action  such  damages  as  have  fairly  resulted 
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fjom  the  breach,  such  as  loss  of  taxes  as  long  as  the  build- 
ings would  last,  but  those  damages  cannot  be  assessed  upon 
the  basis  of  the  prohibition  being  against  the  shutting  down 
of  or  the  reducing  the  extent  of  the  work  carried  on  in  the 
workshops.  Some  of  the  bases  as  to  damages  are  indicated 
in  Village  of  Brussels  v.  Ronald,  11  A.  B.  605,  City  of  St. 
Thomas  v.  Credit  Valley  R.  W.  Co.,  15  0.  H.  673,  but  the 
plaintiffs  should  not  be  tied  down  to  these  or  claims  of  a 
similar  kind,  if  there  are  any  others  that  may  appear  to  be 
fair  and  reasonable  damages  to  them  as  a  corporation. 

Order  made  allowing  plaintiffs  to  amend.  Reference  to 
Master  at  Whitby  as  to  damages  upon  plaintiffs*  election  to 
take  it  within  one  month.  Costs  to  and  including  judgment 
to  defendants.  Further  directions  and  subsequent  costs 
reserved.    If  election  not  made,  motion  dismissed  with  costs. 

J.  E.  Farewell,  Whitby,  solicitor  for  plaintiffs. 

Bell  &  Biggar,  Belleville,  solicitors  for  defendants. 


April  12th,  1903. 
C.  A. 

BANFIELD  v.  HAMILTON  BRASS  CO. 

Ua9ter  and  Servant— Contract  —  Exclusive  Territory  —  Rescission-^ 
Continuance  in  Employment  after  Expiration  of  Contract^^ 
Evidence  of  Intention  to  Abandon — Part  Payment  of  Com- 
mission, 

Appeal  by  defendants  from  judgment  of  Ix)Unt,  J.,  in 
action  for  an  account  under  an  agreement  made  in  August, 
1897,  between  the  parties,  whereby  the  plaintiff  was  assigned 
certain  territory  within  which  he  was  to  be  entitled  to  a 
commission  on  sales,  whether  made  by  himself  or  others,  of 
defendants'  cash  register.  The  defendants  alleged  a  rescis- 
sion of  the  contract  by  a  certain  letter  written  to  plaintiff, 
after  an  interview  in  Ottawa  with  defendants'  manager,  in 
(November,  1897.  The  letter  advised  plaintiff  that,  in  accord- 
ance with  what  was  said  at  the  interview,  the  contract  was 
thereby  cancelled,  and  that  he  could,  if  he  chose,  continue 
to  sell  registers  for  defendants,  but  without  exclusive  rights 
to  any  territory;  and  that  they  were  to  be  at  liberty  t^ 
employ  other  agents  in  the  territory  formerly  assigned  to 
him.  The  trial  Judge  held  that  the  agreement  had  not  been 
eaacelled  at  the  interview  which  took  place,  and  that  the 
letter  had  not  been  sent  to  plaintiff,  having  regard  to  the 
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subsequent  conduct  of  the  parties,  the  correspondence  be- 
tween them,  the  condition  of  the  fac-simile  of  the  letter  m 
the  letter-book,  and  the  variance  between  the  testimony  of 
defendants'  manager  on  discovery  and  at  the  trial. 

6.  Lynch-Staunton,  K.C.,  for  defendants, 

W.  N.  Ferguson,  for  plaintiff. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan,  Moss, 
JJ.A.)  held  that  the  finding  of  the  trial  Judge  on  the  ques- 
tion whether  the  agreement  was  or  was  not  put  an  end  to 
should  not  be  disturbed;  and  moreover  the  subsequent  con- 
duct of  the  parties  corroborates  the  plaintiflf^s  denial  of  ^ts 
termination.  It  continued  therefore  in  force  for  a  year, 
and  there  is  no  evidence  that  at  the  expiration  of  the  year 
any  change  in  the  terms  of  the  plaintiff^s  employment  was 
contemplated.  He  continued  to  do  business  for  them  as 
before,  and  their  letters  appear  almost  conclusive  that  no 
change  was  made.  Nor  should  the  finding  below  be  inter- 
fered with,  holding  that  the  plaintiff  in  cashing  certain 
cheques  of  the  company  for  amounts  due  to  him,  without 
making  any  claim  for  commissions  on  sales  made  by  other 
agents  in  his  territory,  did  not  intend  to  abandon  his 
right  to  commissions  on  other  sales  not  specified  in  the 
statements  accompanying  the  cheques.  Looking  at  the 
correspondence,  the  plaintiff's  employment'  and  his  authority 
to  sell  for  defendants  were  terminated  when  they  directed 
him  to  return  his  samples. 

Judgment  below  varied  by  limiting  the  account  directed 
to  be  taken  to  sales  made  between  27th  August,  1897,  and 
26th  February,  1899.  In  other  respects  judgment  affinned 
and  appeal  dismissed  with  costs. 

Millar  &  Ferguson,  Toronto,  solicitors  for  plaintiff. 

Staunton  &  O^Heir,  Hamilton,  solicitors  for  defendants. 


April  12th,  1902. 
C.  A. 
BAKEE  V.  ROYAL  INSURANCE  CO. 

Tire  Insurance— Froof 8  of  Loss— Delay  in  Qiving^lSth  Statutory 
Condition — Disputed   Oxcnership  of  Lumber  InsuredSstoppel, 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  in  action  to  recover  amount  of  loss  of  certain  lumber, 
etc.,  insured  under  policies  issued  by  defendants.       After 
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effecting  the  insurance  with  these  defendants,  certain  loans 
were  made  by  one  Thompson,  now  deceased,  upon  the 
security  of  the  lumber,  and  he  insured,  as  owner,  with  other 
insurance  companies,  who,  after  the  fire,  paid  the  loss.  The 
fire  took  place  on  20th  June,  1897.  The  Chief  Justice  he  id 
(1)  that  the  plaintiff,  not  having  furnished  proofs  of  loss 
until  March,  1898,  and  not  having  given  sufficient  excuse 
for  the  delay,  had  failed  to  comply  with  the  13th  statutory 
condition:  Atlas  v.  Brownell,  29  S.  C.  B.  537;  (2)  that  upon 
the  evidence  the  ownership  of  the  lumber  was  really  in 
Thompson;  uiat  Baker  so  admitted  in  the  presence  of  de- 
fendants' adjuster,  and  the  agents  of  the  other  insurance 
companies,  who  had  paid  Thompson;  and  that  plaintiff  was 
in  effect  estopped  now  from  asserting  ownership. 

W.  Nesbitt,  K.C.,  and  H.  E.  Eose,  for  plaintiff. 

W.  M.  Douglas,  K.C.,  and  C.  S.  Maclnnes,  for  defendants. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  JJ.A.)  was  delivered  by 

Osler,  J.A.,  holding,  upon  a  review  of  the  evidence,  that 
the  judgment  below  should  be  affirmed.  The  ownership  was  in 
dispute,  the  parties  claiming  as  owners  and  the  insurers  met, 
and  the  plaintiff  conceded  that  the  property  was  Thompson's, 
apd  his  insurers  accepted  that  situation  and  paid  accordingly, 
and  that  is  evidence  in  this  action  against  the  other  insurers 
that  he  was  not  the  owner,  and  these  defendants  are  entitled 
to  succeed,  or  it  ought  to  be  found  upon  the  evidence  that, 
when  all  parties  met,  an  agreement  was  arrived  at  that  the 
lumber  was  Thompson's,  and  not  plaintiff's,  and  that  his 
insurers  and  not  the  defendants  shoidd  pay,  and  a  case  of 
estoppel  thus  arises.  Disposing  of  the  case  on  the  merits, 
it  is  not  necessary  to  consider  the  question  of  the  violation 
of  the  13th  statutory  condition,  but  the  Court  is  not  op- 
posed to  the  view  taken  by  the  Chief  Justice. 

Appeal  dismissed  with  costs. 

Hewson  &  Creswicke,  Ba^rie,  solicitors  for  plaintiff. 

McCarthy,  Osier,  &  Co.,  Toronto,  solicitors  for  defend- 
ants. 


April  12th,  1902. 
C.  A. 

TUCKETT-LAWRY  v.  LAMOUREAUX. 

Will — Legacy— Ademption— Admisaihility  of  Evidence  as  to. 

Appeal   by  plaintiff  from   judgment  of  Ferguson,  J., 
(1  0.  L.  R.  364)  dismissing  action  to  recover  the  balance  of 
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an  annuity  alleged  to  be  due  to  plaintiflE  under  the  will  of 
her  deceased  father,  George  E.  Tuekett.  The  defendants 
are  the  executors  and  trustees.  The  testator  bequeatheil 
annuities  of  $6,000  each  to  his  two  daughters.  Subsequently, 
having  transferred  to  one  of  the  daughters  securities  pro- 
ducing $1,200  a  year,  he  (by  codicil)  reduced,  for  that  ex- 
pressed reason,  her  annuity  to  $4,800.  A  few  months  later 
he  assigned  securities  of  similar  value  to  the  plaintiff,  the 
other  daughter,  and,  by  private  memorandum,  intimated  that 
there  was  to  be  a  corresponding  deduction  from  her  share 
of  his  estate.  Evidence  was  adduced  of  his  having  instructed 
his  solicitor  to  aUer  the  will  accordingly,  but  he  died  almost 
inmiediately  after  giving  such  instructions,  without  having 
made  the  alteration.  Ferguson,  J.,  held  that  the  evidence 
was  admissible  to  shew,  and  did  shew,  that  the  assignment 
of  the  securities  to  plaintiff  was  intended  to  operate  as  an 
ademption  pro  tanto  of  the  legacy  to  her. 

E.  Martin,  K.C.,  and  A.  B.  Aylesworth,  K.C.,  for  appel- 
lant. 

G.  F.  Shepley,  K.C.,  and  E.  H.  Ambrose,  Hamilton,  for 
defendants. 

The  Court  (Armour,  C.J.O.,  Osler,  Moss,  JJ.A.)  held 
that  the  judgment  was  right. 

Moss,  J.A. — The  act  of  the  testator  in  transferring  the 
securities  was  an  act  of  bounty  as  much  as  the  provision 
in  the  will,  and  it  was  of  the  same  nature.  It  must  be  hel3 
to  fall  within  the  rule  stated  by  Kay,  L.J.,  in  In  re  Lacon, 
[1891]  2  Ch.  at  p.  501.  It  was  urged  that  there  was  a  sub- 
stantial difference  in  the  nature  of  the  two  gifts,  suflBci^nt, 
in  the  absence  of  evidence  of  intention,  to  rebut  the  pre- 
sumption. The  difference  is,  that  as  regards  the  sum  pro- 
ducing the  $1,200  the  plaintiff  has  the  absolute  power  of 
disposing  of  it  at  any  time,  and,  if  she  chooses  to  disregard 
the  testator^s  earnest  wish  to  the  contrary,  she  may  deprive 
herself  of  the  enjoyment  of  the  income  during  the  remainder 
of  her  life.  But  the  circumstance  that  the  limitations  of 
the  portions  differ  is  not  sufficient  to  prevent  the  applicatio'-i 
of  the  principle  of  ademption :  Earl  of  Durham  v  Wharton, 
3  CI.  &  Fin.  146;  Twining  v.  Powell,  2  Coll.  261.  The  oral 
evidence,  so  far  from  rebutting  the  presumption,  fortifies 
the  intrinsic  evidence  derived  from  the  nature  of  the  two 
provisions,  and  aids  the  view  that  the  testator  intended  that 
the  provision  made  in  his  lifetime  should  go  in  part  satis- 
faction of  the  provision  made  by  the  will.  Appeal  dismissed 
with  costs. 

Mewbum  &  Ambrose,  Hamilton,  solicitors  for  plaintiff- 
Martin  &  Martin,  Hamilton,  solicitors  for  defendants. 
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April  12th,  1902. 
C.  A. 

DOVER  V.  DENNE. 

Trustee— LiaUUtp  far  Acts  of  Co-trmte^— Executor  becoming  Trustee 
after  Massing  Accounts— Acting  Honestly  and  Reasonably  and 
Ought  Fairly  to  be  Excused^-€2  Vict.  ch.  15,  sec,  1  (0.)— Effect 
of  Request  of  Testator  to  Trustee  to  let  Co-trustee  Manage 
Estate. 

Appeal  by  plaintiffs  from  order  of  Ferguson,  J.,  dismis- 
sing appeal  from  report  of  Master  at  Peterborough  finding 
that  defendant  Denne,  one  of  the  three  trustees  undet  the 
will  of  Stephen  Wood,  who  died  in  1892,  was  not  liable  to 
make  good  a  loss  of  about  $5,800  incurred  by  reason  of  a 
breach  of  trust  by  his  co-trustee,  Bumham,  who  died  in 
December,  1897.  The  Master  found  that  Denne  had  no 
reason  to  suspect  that  Bumham,  whose  reputation  for  hon- 
esty and  integrity  was  very  high  in  the  community,  would 
be  guilty  of  misappropriation  of  the  trust  funds ;  that  when 
the  testator  was  about  to  make  his  will  he  asted  Denne  to 
become  one  of  his  executors  and  trustees,  but  Denne  re- 
fused, because,  as  he  said,  he  was  old  and  did  not  know 
about  such  things,  whereupon  the  testator  told  him  he  did 
not  want  him  to  act  in  any  way,  because  Bumham  would 
manage  everything,  as  he  had  always  been  theretofore  doing 
(Bumham  having  been  the  testator's  solicitor),  and  that  he 
(testator)  merely  wanted  Denne's  name,  in  order  that,  if 
anything  should  happen  to  Bumham,  Denne  would  com- 
municate with  testator's  son-in-law  in  England,  the  defend- 
ant Carruthers;  that  thereupon  Denne  consented,  honestly 
believing  that  he  was  not  obliged  to  take  any  part  in  the 
management  of  the  estate.  The  Master  also  found  that  the 
beneficiaries  and  third  trustee  (Carruthers)  acquiesced  in 
the  sole  management  of  the  estate  by  Burnham. 

A.  B.  Aylesworth,  K.C.,  and  E.  B.  Edwards,  K.C.,  for 
plaintiffs. 

6.  H.  Watson,  K.C.,  and  Louis  M.  Hayes,  Peterborough,, 
for  defendant  Denne. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
JJ.A.)  held  that  the  report  of  the  Master  was  right  and  the 
appeal  should  be  dismissed. 

Maclennan,  J.A. — On  the  passing  of  the  accounts,  all 
debts  and  charges  having  been  paid,  and  the  residue  ascer- 
tained, the  executors  became  trustees  of  the  testator's  estate^ 
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and  the  liabilily  of  the  respondent  must  be  determined  in 
that  regard:  Ee  Willey,  W.  N.  1890,  p.  1;  Re  Smith,  42  Ch, 
D.  302;  Ee  Chipman,  [1896]  2  Ch.  773;  Philipps  v.  Mun- 
nings,  2  M.  &  Cr.  309,  314;  Dix  v.  Burford,  19  Beav.  409, 
412.  Then,  regarded  as  a  trustee,  was  the  respondent  guilty 
of  such  default  as  to  make  him  liable?  There  is  no  question 
of  the  honesty  of  his  conduct.  He  trusted  Burnham,  and 
had  no  reason  to  suspect  him,  a  circumstance  considered 
material  in  such  cases.  See  In  re  Qasquoine,  [1894]  1  Ch, 
476.  Of  course  it  cannot  be  contended  that  confidence  in  a 
co-trustee,  or  the  absence  of  reason  for  suspicion,  will  or 
ought  to  excuse  the  omission  of  a  plain,  obvious  duty;  but 
there  was  no  such  plain,  obvious  duty  omitted  or  neglected 
by  the  respondent.  The  respondent  is  not  responsible  for 
the  money  received  and  misapplied  by  Burnham,  nor  for  the 
mortgages  that  he  improperly  assigned.  Even  if  it  were 
held  that  the  respondent  was  guilty  of  a  breach  of  trust,  it 
ought  also  to  be  held  that  he  had  acted  both  honestly  and 
reasonably,  and  ought  fairly  to  be  excused:  62  Vict.  ch.  16, 
see.  1  (0.)  Although  what  passed  between  him  and  the 
testator  would  be  no  excuse  independently  of  the  statute, 
it  is  very  material  on  the  question  whether,  under  the  cir- 
cumstances, his  conduct  was  reasonable.  See  Ee  Smith,  18 
Times  L.  B.  432.     Appeal  dismissed  with  costs. 

E.  B.  Edwards,  Peterborough,  solicitor  for  plaintiffs. 

Hall  &  Hayes,  Peterborough,  solicitors  for  defendant. 


April  12th,  1902. 
C.  A. 

MURRAY  V.  WURTELE. 

Fromissory  Note—Agreement  not  to  Negotiate^Notice  of. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
reversing  judgment  of  Boyd,  C,  dismissing  action  to  re- 
cover upon  a  promissory  note  for  $1,975  made  by  defend- 
ants J.  W.  Wurtele  &  Co.  in  favour  of  defendant  B.  A.  C. 
Wurtele,  and  indorsed  by  her  and  defendant  J.  Wurtele. 
The  Divisional  Court  held  that  the  note  sued  on  had  been 
given  to  the  Sclater  Asbestos  Company  partly  to  secure  a  debt 
due  by  def  endanis  J.  W.  Wurtele  &  Co.  and  partly  as  indem- 
nity against  a  note  for  the  same  amount  made  by  the  Asbestos 
Company  and  given  by  it  to  defendants  J.  W.  Wurtele  &  Co. ; 
that  the  plaintiff  gave  value  for  and  received  the  note  from 
the  manager  of  the  Asbestos  Company,  without  notice  of  an 
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alleged  agreement  that  the  note  waa  not  to  bocomo  negoti- 
able unless  Wurtele  &  Co.  were  able  to  discount  tlie  Asl)esios 
Company's  note,  vvliieh  they  never  were  able  to  do;  and  that 
as  a  matter  of  fact  such  agreement  had  never  been  made. 

M.  J,  Gorman,  Ottawa,  for  defendants. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Osler,  Maclennan, 
Moss,  JJ.A.)  held,  after  summarizing  the  facts  which  ought 
to  be  found  upon  the  evidence,  that  when  the  plaintiff  took  the 
note  from  the  Sclater  Company's  manager,  Cass,  on  account 
of  the  debt  they  owed  him,  he  liad  notice  of  the  defective 
title  of  the  company,  and  knew  that  they  had  no  right  to 
negotiate'  it,  and  could  not  do  so  without  committing  a 
l)reach  of  faith  towards  defendants,  or  otherwise  than  in 
fraud  of  their  agreement  with  them.  The  plaintiff  therefore 
acquired  no  better  title  than  the  company  had,  and  cannot 
recover  against  defendants.  Appeal  allowed  with  costs  and 
action  dismissed  with  costs. 

O^Brian  &  Ilall,  L'Orignal,  solicitors  for  plaintiff. 
M.  J.  Gorman,  Ottawa,  solicitor  for  defendants. 


April  16th,  1902. 
C.  A. 

^lADILL  V.  TOWNSHIP  OF  CALEDOIT. 

Municipal  ijorporation—Highwau — Non-Repair  of  Sidewalkr-Corpor- 
ation  Liaole  whether  or  not  Sidewalk  was  Constructed  hy  Cor- 
poration or  Voluntary  Contribution  and  Statute  Labour— Such 
a  Walk  is  a  Part  of  the  Highway  in  the  Keeping  or  Control  of 
the  Corporation. 

Appeal  by  defendants  from  judgment  of  Meredith,  J., 
in  action  for  damages  for  injuries  sustained  by  plaintiff, 
who  fell,  owing  to  a  hole  13  inches  deep,  9  inches  wide,  and 
3  feet  in  length,  which  had  existed  for  several  months  in 
the  sidewalk  upon  the  highway  of  the  3rd  line,  Caledon 
West,  in  the  hamlet  of  Alton. 

E.  F.  B.  Johnston,  K.C.,  and  E.  6.  Graham,  Brampton, 
for  defendants. 

E.  E.  A.  DuVemet,  for  plaintiff. 

The  jud^ent  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  JJ.A.)  was  delivered  by 

Moss,  J.A. — The  judgment  below  should  be  affirmed. 
The  evidence  establishes  beyond  question  that  the  highway 
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is  one  for  the  maintenance  of  which,  in  good  repair,  the 
defendants  are  responsible.  Their  liability  to  keep  it  in 
repair  is  admitted  as  regards  the  central  portion,  or  part  on 
which  vehicles  travel,  but  it  is  contended  that  it  does  not 
extend  to  the  side  or  portion  on  which  the  sidewalk  is  shewn" 
to  be;  that  part,  however,  is  as  much  a  part  of  the  original 
road  allowance  as  the  ceutre  part,  and  may  be  lawfully  used 
by  persons  travelling  on  foot,  and  had  been  so  used  for  20 
years,  and  it  is  impossible  to  say  that  it  is  not  part  of  the 
public  highway  in  the  keeping  or  control  of  defendants.  It 
is  not  necessarv  to  detennine  the  orisnn  of  the  sidewaJk.  If 
placed  there  by  defendants,  or  heing  tliere  was  Jissumed  by 
I  hem,  their  liability  is  clear.  If  not  so  place<\  or  a&sume<l 
by  them,  they  allowed  it  to  remjiin,  and  in  its  condition  of 
non-repair  it  was  an  obstruction  to  the  safe  use  of  the 
travelled  way,  which  it  was  their  duty  to  remove,  and  by 
reason  of  their  neglect  the  highway  waij  out  of  repair. 

Appeal  dismissed  with  costs. 

W.  D.  Henry,  Orangeville,  solicitor  for  plaintiff. 

E.  G.  Graham,  Brampton,  solicitor  for  defendants. 
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April  24th,  1902. 
divisional  court. 

BASTON  V.  TORONTO  FRUIT  VINEGAR  CO. 

Contract— By  Correspondence  —  Proposal  —  Acceptance  —  **  Final 

Arrangements," 

Carlile  v.  Carbolic  Smoke  Ball  Co.,  [1893]  1  Q.  B.  256, 
distinguifihed. 

Appeal  by  plaintiff  fronu  judgment  of  Palcx)Nbridge, 
C.J.,  dismissing  the  action. 

S.  B.  Woods,  for  plaintiff. 

No  one  appeared  for  defendants. 

Meredith,  C.J. — ^The  action  is  brought  to  recover  dam- 
ages for  the  company^s  refusal  to  carry  out  an  alleged  con- 
tract between  the  plaintiff  and  them  for  the  purchase  by 
them  from  her  of  the  whole  of  her  crop  of  cucumbers  grown 
in  the  year  1900.  i 

The  company  had  purchased  th^  plaintiff's  crop  in  1899, 
and  the  agreement  for  that  year  is  in  writing  and  contains 
full  particulars  as  to  the  quantity  of  ground  to  be  planted, 
the  times  for  delivery,  price,  quality,  etc. 

On  5th  May,  1900,  the  plaintiff  wrote  to  the  company 
as  follows: — "Are  you  going  to  buy  cucumbers  this  year 
at  Stouflville,  and  what  are  you  going  to  pay  for  therai? 
Please  let  me  know,  as  I  want  to  make  a  contract  with  some 
one  for  them,  as  I  want  to  put  in  quite  a  few  this  year.  As 
you  have  always  dealt  fair  with  me,  I  would  like  to  sell 
you  some  more  this  year.  Please  let  me  know  by  return  of 
mail.*'  The  company  replied  by  post  card  on  the  6th  May, 
as  follows: — ^" Yours  of  the  5th  instant  to  hand,  and  in 
reply  may  say  we  are  pleased  to  learn  you  are  going  to  do  a 
lot  of  growing  this  year,  and  will  be  pleased  to  take  all  you 
grow  at  same  price  as  last  year.  We  will  see  you  later  and 
make    final    arrangements.''    The    plaintiff    subsequently 
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planted  six  acres  with  cucumbers  and  delivered  sev^al  loads 
to  the  company,  who  paid  for  them,  but  it  is  clear,  upon 
the  evidence,  that  they  were  not  received  by  the  company 
as  under  the  alleged  contract  or  any  contract  with  the 
plaintiff,  but  were  received  and  paid  for  as  cucumbers 
oflEered  for  sale  to  the  company's  agent  at  Stouffville,  and 
purchased  by  him  on  their  account. 

I  do  not  think  that  the  post  card  amounted  to  a  proposal 
to  purchase  the  crop,  which,  according  to  plaintiff's  letter, 
she  intended  to  grow  that  year,  on  the  terms  mentioned 
in  the  post  card,  and  that  the  delivery  of  the  cucumbers 
amounted  to  an  acceptance  of  that  proposal,  which  then 
remained  open  for  acceptance  by  plaintiff. 

Carlile  v.  Carbolic  Smoke  Ball  Co.,  [1893]  1  Q.  B.  256, 
is,  I  think,  plainly  not  applicable:  see  remarks  of  Bowen, 
L.J.,  on  pp.  269  and  270. 

It  is  plain  that  the  company  required  further  notifica- 
tion by  the  plaintiff,  and  the  post  card  was  not  an  offer  open 
to  acceptance  by  a  mere  aflBrmative  answer. 

Brogden  v.  Metropolitan  R.  W.  Co.,  2  App.  Cas.  666, 
and  Clarke  v.  Gardiner,  12  Ir.  C.  L.  R.  472,  do  not  help  the 
plaintiff.  The  principle  of  the  latter  case  is  wholly  inap- 
plicable to  this  case. 

Ferguson,  J.,  concurred. 

Appeal  dismissed  with  costs. 

T.  H.  Lennox,  Aurora,  solicitor  for  plaintiff. 

St.  John  &  Ross,  Toronto,  solicitors  for  defendants. 


April  10th,  1902. 
C.  A. 

WHITE  V.  MALCOLM. 

Specific  Performance — Contract  for  Sale  of  Land— Correspondence- 
Statute  of  Frauds— Agent, 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  in  action  to  enforce  specific  performance  of  an  alleged 
agreement  by  defendant  to  sell  to  plaintiff  five  acres  of  land 
in  the  town  of  Owen  Sound.  The  Chief  Justice  held  that 
there  was  not  a  binding  contract  to  satisfy  the  Statute  of 
Frauds,  and,  also,  that  the  subject  matter  of  the  purchase 
was  unascertained,  the  offer  being  for  park  lot  6,  which  con- 
tains 18  acres  and  for  which  there  had  been  no  negotiation. 

H.  6.  Tucker,  Owen  Sound,  for  appellant. 

A.  6.  Mackay,  Owen  Sound,  for  defendant. 
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OsLER,  J. A. — One  Eutherford,  who  appears  to  have 
heen  desirouB  of  bringing  about  a  sale  in  order  to  obtain 
a  commission  for  himself^  had  been  asked  by  the  plaintiff 
if  he  had  the  sale  of  the  land  in  question.  In  point  of  fact 
Butherford  had  not,  and  on  8th  February,  1901,  he  wrote 
to  defendant,  who  was  in  Winnipeg,  stating  that  he  had 
an  inquiry  about  the  land,  and  .  .  .  after  some  cor- 
respondence, Eutherford  wrote  defendant  on  18th  April 
that  the  party  who  wanted  to  buy  would  go  $100  over  his 
former  offer  of  $2,000,  and  asking  defendant  to  wire  if  he 
concluded  to  accept  The  defendant  made  no  reply,  and  in 
fact  no  such  offer  of  $2,100  had  ever  been  made  by  the 
plaintiff. 

On  the  29th  April  the  plaintiff  wrote  and  handed  to 
Butherford  the  foUowing  offer:— "I,  William  J.  White, 
hereby  offer  to  William  M.  Malcolm,  of  the  city  of  Winnipeg, 
the  sum  of  $2,100  cash  for  park  lot  No.  6,  2nd  range,  in  the 
town  of  Owen  Sound.'* 

This  was  the  first  and  only  time  the  plaintiff  had  made 
such  an  offer;  it  was  not  communicated  to  the  defendant; 
but  on  the  same  day  Eutherford  telegraphed  to  defendant: 
"Will  $2,100  cash  take  park  lot.  Answer."'  And  on  the 
same  day  defendant  replied :  "  Accept  offer,  but  will  not  sell 
the  house  now.''  The  latter  part  of  the  telegram  referred 
to  other  property  of  defendant,  which  Butherford  had  some 
time  before  been  specially  authorized  to  sell.  Butherford 
shewed  this  telegram  to  the  plaintiff,  but  nothing  further 
passed  between  the  parties  until  the  2nd  May,  when  Buther- 
ford wrote  defendant  enclosing  for  execution  by  defendant 
and  his  wife  a  conveyance  which  he  had  at  his  own  expense 
caused  to  be  prepared  by  a  solicitor.  In  this  letter  he  says : 
"Mr.  Wm.  J.  White  came  to  me  and  offered  $2,100,  as  I 
telegraphed  you,  and  which  you  replied  I  was  to  accept. 
Mr.  White  thinker  the  offer  he  made  to  you  a  very  good  one, 
but  it  ifl  his  own,  and  he  will  have  to  be  satisfied."  The 
defendant  declined  to  negotiate  further,  and  on  the  11th 
May  this  action  was  brought.  Throughout  the  correspond- 
ence Butherford  was  not  the  agent  of  either  party  for  the 
purpose  of  making  a  contract  except  in  so  far  as  he  may 
have  been  made  the  defendant's  agent  by  the  latter's  tele- 
gram of  the  29th  April.  It  is  doubtful  whether  that  ought 
to  be  read  as  meaning  an  acceptance  by  the  defendant  him- 
self— I  accept  offer — referring  to  the  offer  untruly  stated  in 
Butherford's  letter  of  the  18th  April  to  have  been  made  on 
the  previous  day,  or  as  a  direction  to  Eutherford  to  accept 
that  or  any  other  offer  which  might  be  made  to  buy  at  the 


304 

price  of  $2,100.  If  it  means  the  former,  there  was  no  offer 
in  existence  to  which  the  acceptance  could  be  applied,  and, 
even  if  Butherford's  letter  had  stated  the  facts  truthfully, 
the  name  of  the  proposed  purchaser  had  not  been  given,  and 
the  telegram  cannot  refer  to  plaintiff's  written  offer  of  the 
29th  April,  because  the  defendant  was  in  ignorance  that  any 
such  offer  had  been  made.  On  the  other  hand,  if  the  tele- 
gram is  to  be  regarded  as  a  direction  to  Butherford,  it  ia 
no  more  than  an  answer  to  his  inquiry  whether  the  defend- 
ant will  sell  at  the  price  named.  It  contemplates  that  a 
contract  will  be  subsequently  entered  into :  Harvey  v.  Pffceey, 
[1893]  A.  C.  552:  and  is  an  authority  to  Butherford  to 
accept  any  offer  which  may  be  mude  to  buy  at  that  price. 
Butherford  never  acted  effectively  upon  that  authority,  as 
he  did  not  accept  the  plaintiff's  offer  in  writing.  In  no 
point  of  view,  therefore,  is  there  any  valid  contract  in  writ- 
ing between  the  parties  sufficient  to  satisfy  the  Statute  of 
Frauds,  and  the  judgment  of  the  learned  trial  Judge  should 
be  affirmed  on  the  ground  on  which  he  rested  it.  The  evi- 
dence suggests  more  than  one  other  difficulty  in  the  plain- 
tiff's way,  but  into  them  it  is  not  necessary  to  enter. 

Armour,  C.J.O.,  Maclennan  and  Moss,  JJ.A.,  con- 
curred. 

Appeal  dismissed  with  costs. 

H.  6.  Tucker,  Owen  Sound,  solicitor  for  plaintiff. 

McKay  &  Sampson,  Owen  Sound,  solicitors  for  defend- 
ants. 


April  10th,  1902. 
C.  A. 

BONNVILLE  v.  GEAND  TBUNK  E.  W.  CO. 

Railways— Injury  to  Person  Crossing  a  Main  Street  of  a  IHtum 
having  Eight  Tracks— High  Degree  of  Care  which  should  be 
Exercised  by  Defendants— Negligence  of  Defendants — Proximate 
Cause— To  Fasten  lAability  on  Defendants  Immaterial  to  Shew 
that  Tracks  not  Lawfully  upon  the  Street. 

Appeal  by  defendants  from  judgment  of  Falcon- 
bridge,  C.J.,  in  favour  of  plaintiff  in  action  for  damages 
for  injuries  sustained  by  plaintiff  who  was  run  down  by  a 
box  car  which  was  being  shunted  by  an  engine  along  one 
of  the  eight  tracks  of  defendants  crossing  King  street  isn 
the  town  of  Midland.  The  Chief  Justice  held  that  the  de- 
fendants, having  so  many  tracks  in  such  a  busy  locality. 


305 

without  apparent  authority,  were  certainly  bound  to  exer- 
cise a  very  high  degree  of  care,  even  if  no  greater  legal 
responsibility  attached  by  reason  of  the  alleged  unauthorized 
use  of  the  highway;  that  the  negligent  and  illegal  conduct 
of  the  defendants  was  the  direct  and  proximate  cause  of  the 
plaintiflE^s  injury;  that  plain tiflf  had  not  been  guilty  of  negli- 
gence; and  that,  even  if  he  had,  the  defendants  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  by 
having  the  car  under  control,  have  avoided  the  accident. 

W.  N^sbitt,  K:C.,  and  H.  E.  Rose,  for  appellants. 

E.  P.  B.  Johnston,  K.C.,  for  plaintiff. 

Armour,  C.J.O.— I  do  not  think  that  the  conclusions 
arrived  at  by  the  Chief  Justice  depend  at  all  upon  the  ques- 
tion whether  or  not  all  of  the  eight  tracks  of  the  defendants* 
railway  crossing  the  main  street  of  the  town,  along  which 
the  plaintiff  was  lawfully  walking  when  he  was  injured  by 
the  cars  of  the  defendants,  were  lawfully  upon  the  street, 
for  his  conclusions  are  supported  by  the  evidence,  assum- 
ing that  they  were  there  lawfully.  The  care  that  the  de- 
fendants were  bound  to  take  in  maintaining  all  these  tracks 
across  the  main  street,  and  running  and  shunting  their 
cars  upon  them,  was  a  care  commensurate  with  the  danger 
occasioned  thereby  to  those  passing  along  the  street,  and 
such  care,  the  Chief  Justice  rightly  held,  the  defendants 
did  not  take.  Under  the  circumstances  the  plaintiff  was 
not  guilty  of  negligence. 

OsLER,  J.A. — The  plaintiff  was  rightfully  passing  along 
the  highway,  and  in  doing  so  attempting  to  pass  over  the 
eight  lines  of  track.  I  do  not  assent  to  the  view  that  these 
tracks  were  wrongfully  there,  or  laid  down  without  author- 
ity, but  it  is  not  necessary  to  determine  that,  if  it  has  not 
been  already  decided.  But,  even  though  they  were  lawfully 
there,  the  public  had  the  right  to  cross  them  in  going  about 
their  lawful  business  .  .  .  and  it  was  incumbent  on  de- 
fendants— so  at  least  a  Judge  and  jury  might  find — ^to  take 
special  precautions  against  running  into  persons  passing 
over  the  tracks,  more  particularly  when  the  work  of  shunt- 
ing cars  was  going  on,  an  operation  which,  from  the  comh 
parative  slowness  and  quietness  with  which  it  is  done,  does 
not  convey  to  persons  on  or  near  the  tracks  the  same  warn- 
ing which  a  large  train  in  motion  would  do.  It  appears  to 
me  that  when  the  plaintiff  was  seen  by  the  person  in  charge 
of  the  car  which  hurt  him,  while  some  200  feet  away,  and 
standing  still,  apparently  unconscious  of  the  approach  of 
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the  cax,  it  was  the  duty  of  the  former  to  so  manage  it  that 
it  should  not  run  against  him.  He  had  plenty  of  time  to 
stop  the  ear,  and  in  considering  whether  it  was  reasonable 
that  he  should  have  done  so,  the  simple  nature  of  the  opera- 
tion he  wafi  engaged  in  is  to  be  regarded,  as  the  car  could 
very  easily  have  been  stopped  and  the  work  delayed  for  a 
time  without  inconvenience  to  any  one.  Instead  of  doing 
so  or  reducing  the  speed  so  as  to  bring  the  car  more  under 
control,  he  seems  to  have  let  it  go  on,  hoping  that  the 
plaintiff  would  move,  until  it  was  too  late  to  avoid  collision. 
I  do  not  think  that  the  trial  Judge  was  wrong  in  holding  that 
for  this  the  defendants  must  answer.  .  .  .  Whatever 
may  be  said  of  plaintiff's  negligence,  the  proximate  cause  of 
the  accident  was  defendants'  negligence.  Perhaps  the 
plaintiff  was  standing  too  near  the  track.  I  do  not  think 
he  was  consciously  doing  so.  But  he  was  not  aware  of  the 
approaching  car,  while  the  person  in  charge  was  aware  of 
him  and  might  have  avoided  the  collision  by  stopping  it  in 
time. 

Maclennan  and  Moss,  JJ.A.,  concurred. 

Appeal  dismissed  with  costs. 

John  Bell,  Belleville,  solicitor  for  appellants. 
*       R.  D.  Gunn,  Orillia,  solicitor  for  respondent. 

MacMahon,  J.  April  19th,  1902. 

TRIAL. 

IROQUOIS  ELECTRIC  LIGHT  CO.  v.  VILLAGE  OF 

IROQUOIS. 

Municipal  Corporation— Electric  Light  Plant— Compulsory  Expropri- 

« 

ation—'*  Have  Supplied  "—R.  S,  0.  ch.  223,  sec,  566,  sub-sec.  4, 
as  amended  by  62  Vict.  (2)  cK  26,  sec.  S5,  sub-sec.  4  (a). 

Action  by  the  plaintiffs  (the  company  and  Patrick  Keefe) 
for  a  mandatory  injunction  requiring  defendants  to  make 
an  offer  to  purchase  the  electric  light  plant  in  the  village  of 
Iroquois  belonging  to  the  plaintiff  company,  and,  if  the 
offer  be  not  accepted,  then  for  the  appointment  of  an  arbi- 
trator for  the  purpose  of  valuing  the  same  under  the  Muni- 
cipal Act  to  determine  the  compensation  to  be  paid  for  said 
plant  and  to  compel  defendants  to  take  it  over  at  the  value 
60  fixed. 

D.  B.  Maclennan,  K.C.,  and  C.  H.  Cline,  Cornwall,  for 
plaintiffs. 

A.  B.  Ay les worth,  K.C.,  and  Adam  Johnston,  Morrisburg, 
for  defendants. 
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MacMahon,  J.-—  ...  In  1.895  a  by-law  authorizing 
a  contract  with  the  plaintiflE  Keefe,  who  had  been  lighting 
private  residences  by  contract,  and  some  streeii  by  private 
subscription,  to  add  one  more  light,  was  submitted  to  the 
ratepayers  and  defeated.  In  July,  1897,  the  Dominion 
Government  <  expropriated  the  land  occupied  by  Keefe's 
plant,  and  he  ceased  to  operate  his  works.  In  December, 
1897,  the  defendants  made  a  lease  to  Keefe  for  ten  years 
from  1st  January,  1898,  for  $1  a  year,  of  the  grounds,  etc., 
belonging  to  the  intake  pipe  and  wheel  pit  on  the  north 
bank  of  the  canal  in  the  village  of  Iroquois.  .  .  .  The 
lease  contains  a  covenant  that  Keefe  shall  sell,  on  6  months' 
notice  to  the  village,  at  a  valuation,  the  leased  premises  and 
improvements,  and  if  the  parties  cannot  agree  as  to  value 
it  is  to  be  determined  by  arbitration.  .  .  .  The  wheel 
pit  had  been  built  for  defendants  by  one  Buchanan,  who 
assigned  his  claim  to  Keefe,  who  recovered  a  judgment  for 
$1,950  against  defendants,  who  paid  the  amount.  .  .  . 
In  December,  1898,  the  Government  cut  off  the  water 
supply.  «The  plaintiff  company  was  incorporated  on 
3rd  May,  1901.  The  plaintiff  Keefe  and  his  two  sons  are 
the  provisional  directors.  The  plant  which  plaintiffs  desire 
to  have  purchased  consists  of  two  dynamos,  etc.,  which, 
since  1897,  have  been  stored  in  a  warehouse.  .  .  Keefe 
could  not  now  sell  the  wheel  pit  to  the  defendants  because 
they  became  owners  when  they  paid  the  judgment  for  the 
amount  of  Buchanan's  claim  for  building  it  for  them. 

E.i  S.  0.  ch.  223,  sec.  566,  sub-sec.  4,  as  amended  by  62 
Vict.  (2)  ch.  26,  sec.  35,  sub-sec.  4  (a),  cannot  apply  because 
the  plaintiff  company  has  only  been  in  existence  since  3rd 
May,  1901,  and  never  supplied  electric  light  to  the  village, 
and  the  plaintiff  Keefe  has  not,  as  an  individual,  supplied 
it  for  nearly  nine  years.  More  apt  language  might  have 
been  used  in  cl.  (a),  but  the  words  "have  supplied''  must, 
having  regard  to  the  design  and  scope  of  the  Act,  mean  that 
the  company  or  individual  has  supplied  and  is  supplying 
electric  light  for  street  lighting  at  the  time  notice  is  given 
by  the  municipality  of  the  price  at  which  it  offers  to  pur- 
chase the  works;  and  that  the  Act  intended  that  the  muni- 
cipality should  only  be  called  on  to  fix  a  price  to  be  offered 
for  works  and  property  that  it  could  at  once  utilize  as  an 
existing  going  concern,  is  apparent  from  the  language  of 
cl.  (a  3)  of  the  amending  Act,  relating  to  the  duties  of  the 
arbitrators  as  to  price,  which  prevents  them  from  awarding 
anything  for  prospective  profits  or  franchises. 
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The  statute  gives  neither  Keefe  nor  the  company  the 
right  to  compel  the  village  to  fix  a  price  and  proceed  to 
arbitrate  in  respect  to  the  value  of  the  chattels  which  he 
owns,  forming  part  of  what  was  once  an  electric  light  plant, 
and  the  lease  gives  no  added  rights  to  the  plaintiffs  or  to 
either  of  them. 

The  action  must  be  dismissed  with  costs. 


Robertson,  J.  Apr-il  22nd,  1902. 

TRIAL. 

McLaughlin  v.  mayhew. 

Specific  Performance — Verbal  Contract— Possession  by  Purchaser- 
Part  Payment— Conveyance  Executed  but  Held  for  a  Time  as 
Security  for  Balance  of  Purchase  Money, 

McClung  V.  McCraken,  2  0.  R.  609,  5  A.  R.  596,  dis- 
tinguished. 

Action  tried  at  Bracebridge,  brought  to  compel  specific 
performance  of  an  agreement  for  the  purchase  of  a  lot  in 
the  village  of  Huntsville  containing  one-eighth  of  an  acre. 

E.  E.  A.  DuVemet  and  0.  M.  Arnold,  Bracebridge,  for 
plaintiff. 

R.  D.  Gunn,  Orillia,  for  defendant  trustees. 

D.  Grant,  Huntsville,  for  defendants  Reid  and  Ware. 

Robertson,  J. — ^McClung  v.  McCraken,  0.  R.  609, 
5  A.  R.  596,  is  clearly  distinguishable,  and  the  plaintiff  is 
entitled  to  judgment.  There  was  here  an  express  parol 
agreement  not  only  proved,  but  admitted;  the  parties  to  it 
were  named;  the  owner  of  the  property  was  the  Lodge  of 
I.  0.  0.  F.,  of  which  defendants  Mayhew,  Wieler,  and 
Whaley  were  the  trustees,  who  were  authorized  by  resolu- 
tion of  members  of  the  lodge  to  sell,  etc.;  part  of  the  pur- 
chase money  was  paid;  the  plaintiff  entered  into  possession 
and  was  recognized  as  the  purchaser  by  the  trustees  sending 
the  collector  to  him  for  payment  of  taxes  for  that  year, 
although  assessed  to  the  lodge  as  owner,  and  such  taxes 
were  tpaid  by  the  plaintiff,  who  was  assessed  for  taxes  the 
following  year.  So,  apart  from,  the  conveyance  in  this  case, 
these  facts  are  undeniable;  and  then  the  conveyance  was 
signed  by  the  proper  parties ;  the  plaintiff  was  named  there- 
in; the  consideration  money  was  expressed;  the  property 
was  fully  described;  and  by  mutual  assent,  caused  by  the 
delay  of  the  vendors  in  preparing  the  deeds,  the  vendors 
agreed  that  the  payment  of  the  balance  of  purchase  money 
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fihould  remain  for  a  short  time,  holding  the  deed  in  the 
meantime  as  security  for  the  bala^ce  of  the  purchase  money. 
Befer  to  Chinook  v.  Marchioness  of  Ely,  4  DeQ.  J.  &  S., 
per  Lord  Westbtiry,  at  p.  646. 

Judgment  accordingly  for  plaintiff. 

OsLER,  J.A.  April  21st,  1902. 

C.  A. — Chambers. 

LAROSE  V.  OTTAWA  TRUST  AND  DEPOSIT  CO. 

CofUracP— Board  and  Lodging— Bequest  in  Lieu  of— Lapse—Leave  to 

Appeal  Refused, 

Motion  by  defendants  for  leave  to  appeal  from  order  of 
a  Divisional  Court,  onie  p.  210. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 

J.  E.  Jones,  for  plaintiflE.  ' 

OsLER,  J.A. — On  the  whole,  after  much  consideration, 
a  great  deal  being  able  to  be  said,  from  the  evidence,  in  sup- 
port of  either  side,  I  think  iit  was  open  to  the  trial  Judge 
and  the  Divisional  Court  to  draw  from  the  evidence  the  con- 
clusions at  which  they  have  arrived,  and  that  there  should 
be  no  further  appeal.     Motion  dismissed  with  costs. 


April  11th,  1902. 

C.  A. 

ROCKETT  V.  ROCKETT. 

Mortgage  —  Covenant  —  Agreemeni  for  Board  in  Lieu  of  Interest — 
Settlement  of  Claim  not  Binding  where  Administrator  not 
Appointed. 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  C.J., 
in  action  on  a  covenant  contained  in  a  mortgage  made  in 
1883  by  defendant  to  plaintiffs,  his  sisters,  and  their 
mother  since  deceased,  to  secure  $3,000,  with  a  proviso 
that  the  mortgage  was  to  be  void  on  payment  at  the  end  of 
6  years  of  $1,000  to  Mary  Rockett,  $1,000  to  plaintiff  Mary 
Ann  Rockett,  and  $1,000  to  plaintiff  Agnes  Rockett,  with 
interest.  Mary  Rockett  died  in  November,  1898,  and  plain- 
tiff Mary  Ann  Rockett  is  her  administratrix.  The  mort- 
gage provided  for  payment  of  interest  on  interest  and  a 
compounding  every  six  months.  The  defendant  set  up  an 
agreement  made  at  time  of  mortgage  that  so  long  as  the 
mortgagees  remained  on  the  farm,  and  were  supported  by 
him,  interest  should  thereby  be  considered  satisfied,   and 
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further  set  up  an  agreement  made  by  Mary  Ann  and  Agnes 
after  the  death  of  their  mother  to  accept  $2,900  'in  full. 
He  claimed  that  if  the  estate  of  the  mother  was  not  bound 
by  the  settlement,  he  should  be  indemnified  by  Mary  Ann  ^ 
and  Agnes,  and  he  paid  the  $2,900  into  Court.  The  Chief* 
Justice  held  that  the  settlement  was  not  binding  because 
there  was  then  no  administrator  to  the  mother's  estate, 
but  that  the  agreement  was  actually  made  and  was  binding, 
and  also  that  $40  over  and  above  the  $2,900  was  due,  and 
gave  judgment  for  $40  without  costs. 

Or.  6.  McPherson,  K.C.,  for  appellants. 

W.  R.  Bidden,  K.C.,  for  defendant. 

The  Oourt  (Armour,  C.J.O.,  Maclennan,  Moss, 
JJ.A.j  held  that  the  evidence  supported  the  finding  that  the 
maintenanoe  of  the  mortgagees  on  the  farm  was  to  be  in 
lieu  of  interest,  but  that,  as  the  amount  paid  into  Court  was 
$2,900,  and  not  $2,960,  as  the  Chief  Justice  thought,  the 
judgment  should  be  increased  to  $100,  the  amount  due  under 
the  mortgage  l>eing  $3,000.  Judgment  varied  accordingly 
and  in  other  respects  appeal  dismissed  without  costs;  Mac- 
LENNAN,.  J.A.,  dissenting  as  to  the  costs. 

LouNT,  J.  April  19th,  1902. 

TRIAL. 

MURRAY  V.  EMPIRE  LOAN  AND  SAVINGS  CO. 

Vendor  and  Purchaser— Sale  of  LanOr— Balance  of  Purchase  Money-- 

Evidenjce— Weight  of— Corroboration. 

Action  brought  to  recover  $3,000  alleged  by  plaintiflE  to 
be  the  balance  due  in  respect  of  purchase  money  ($9,000) 
upon  a  sale  of  certain  property  by  her  to  defendjants. 
Defendants  counterclaimed  for  arrears  of  taxes  left  unpaid 
by  plaintiflp. 

W.  Cassels,  K.C.,  and  A.  W.  Anglin,  for  plaintiff. 

C.  H.  Ritchie,  K.C.,  A.  H.  Marsh,  K.C.,  and  J.  Turner 

Scott,  for  defendants. 

LouNT,  J. — ^The  plaintiff^s  evidence  has  been  contra- 
dicted by  witnesses  for  defendants  whose  evidence  should, 
I  think,  be  accepted.  Moreover,  the  correspondence  and 
documentary  evidence  does  not  support  the  plaintiff's 
account  of  the  transaction,  but  corroborates  and  confirms 
that  set  up  by  defendants,  and  therefore  should  be  given 
effect  to,  and  the  action  be  dismissed.    There  is  no  dispute 
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as  to  the  counterclaim,  and  there  should  be  judgment  on  it 
for  defendants  for  $291.90  with  costs. 

Blake,  Lash,  &  Cassels,  Toronto,  solicitors  for  plaintiff. 

Scott  &  Scott,  Toronto,  solicitors  for  defendants. 


April  18th,  1902. 

DinSIONAL  COURT. 

KNICKEEBOCKEB  TRUST  CO.  OF  NEW  YOBK  v. 

BBOCKVILLE,  WESTPORT,  AND  SAULT 

STE.  MARIE  R.  W.  CO. 

Railways— BMid9— Inquiry  as  to  When  Eeld  as  Collateral  Security-- 

Judgment — Reference—Duty  of  Master. 

Appeal  by  one  Hervey,  a  creditor,  from  order  of  Fer- 
guson, J.,  affirming  report  of  Master  at  Brockville. 

W.  E.  Raney  and  J.  A.  Hutcheson,  Brockville,  for 
Hervey. 

J.  H.  Moss,  for  plaintiffs. 

The  judgment  of  the  Court  (Palconbridge,  C.J., 
Street,  J.,  BRrrroN,  J.)  was  delivered  by 

Street,  J. — ^The  appeal  should  be  allowed  and  the 
matter  referred  back  to  the  Master  to  take  the  accounts  and 
make  the  inquiries  directed  by  the  judgment,  the  11th  para- 
graph of  which  is  certainly  wide  enough  to  cover  the  claims 
of  the  persons  who  are  creditors  in  respect  of  the  bonds  of 
the  railway  company,  as  well  as  those  of  persons  who  have 
merely  advanced  money  upon  its  bonds  as  pledgees  of  them. 
The  inquiry  thus  directed  is  necessary  in  order  that  the  posi- 
tion of  the  company  may  be  ascertained.  Its  position  is  not 
ascertained  merely  by  stating  that  bonds  are  outstanding  to 
a  fixed  amount,  unless  that  amount  correctly  represents  the 
amounts  for  which  the  bonds  are  held.  It  was  stated  at  Bar 
and  not  disputed,  that  the  bonds  have  been  issued  to  parties 
as  securily  for  debts  less  than  the  face  value  of  the  bonds 
so  issued,  but  the  Master  has  refused  to  take  evidence  of 
the  true  amount  of  the  debt,  and  in  so  doing  has  erred,  and 
the  fact  that  further  directions  are  reserved  is  no  reason  for 
not  doing  so. 
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April  14:TH^  190S. 
C.  A. 

RE  LORD^S  DAY  ACT  OF  ONTARIO. 

Con9titutional  Law — Powers  of  Provincial  Legislature — Act  to  Pre- 
vent Profanation  of  Lord's  Dajf — Working  on  Sunday— IfeceS' 
sitif— Conveying  TraifeUers. 

The  foUowiing  questions  were  submitted  to  the  Court  of 
Appeal  by  the  Lieutenant-Governor  in  Council,  pursuant  to 

R.  S.  0.  1897  ch.  84:— 

• 

1.  Had  the  Legislature  of  Ontario  jurisdiction  to  enact 
R.  S.  0.  1897  ch.  246,  intituled  "An  Act  to  Prevent  the 
Profanation  of  the  Lord's  Day/'  and  in  particular  sees.  1, 
7,  and  8  thereof? 

2.  (a)  Had  or  has  the  Legislature  of  Ontario  power  by  the 
aforesaid  Act^  or  any  Act  of  a  similar  character,  to  prohibit 
the  doing  or  exercising  of  any  worldly  labour,  business,  or 
work  on  the  Lord's  day,  within  the  Province,  upon  and  in 
connection  with  the  operation  of  lines  of  steam  or  other 
ships,  railways,  canals,  telegraphs,  and  other  works  and 
undertakings  to  which  the  exclusive  legislative  authority  of 
the  Parliament  of  Canada  extends  under  the  British  North 
America  Act,  sec.  91,  sub-sec.  29,  and  sec.  92,  sub-sec.  10 
(a),  (b),  (c)  ? 

(6)  Had  or  has  the  Legislature  of  Ontario  power  to  pro- 
hibit the  doing  or  exercising,  of  any  worldly  labour,  busi- 
ness, or  work,  on  the  Lord's  day,  within  the  Province,  when 
such  prohibition  would  affect  any  matter  to  which  the  ex- 
clusive legislative  authority  of  the  Parliament  of  Canada 
extends  under  any  other  sub-section  of  sec.  91,  as,  for  ex- 
ample, sub-sees.  5,  10,  and  13. 

3.  In  sec.  1  of  R.  S.  0.  ch.  246,  or  C.  S.  U.  C.  ch.  104, 
as  the  case  may  be,  do  the  words  "  other  person  whatso- 
ever" include  all  clauses  or  persons  otner  than  those  enu- 
merated who  may  do  any  act  prohibited  by  said  section,  or 
is  the  meaning  of  these  words  limited  so  as  to  apply  only  to 
persons  ejusdem  generis  with  the  classes  enumerated? 

« 

4.  Subject  to  the  exceptions  therein  expressed,-  does  sec. 
1  prohibit  individuals  who,  for  or  on  behalf  of  corporations, 
do  the  labour  and  work  or  exercise  the  business  of  carrying 
passengers  for  hire,  from  doing  such  labour  and  work  and 
exercising  such  business  on  tie  Lord's  day,  whether  the  cor- 
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porations  for  or  on  behelf.  of  which  the  work  or  labour  is 
done^  are  or  are  not  within  the  prohibition  of  said  section  ? 

5.  Do  the  words  "  conveying  travellers/'  as  used  in  sec. 
1,  apply  exclusively  to  the  carrying  to  or  towards  their  des- 
tination of  persons  who  are  in  the  course  of  a  journey  at  the 
commencement  of  the  Lord's  day  ? 

6.  Does  sec.  1  apply  to  and  include  corporations.? 

7.  (a)  Do  the  words  **work  of  necessity,"  as  used  in 
sec.  1,  apply  so  as  to  include  the  doing  of  that  which  is  neces- 
sary for  the  care  or  preservation  of  property  so  as  to  pre- 
vent irreparable  damage  other  than  mere  loss  of  time  for 
the  period  during  which  the  prohibition  extends? 

(b)  If  so,  is  the  necessity  contemplated  by  the  statute 
only  that  which  arises  from  the  exigency  of  particular  and 
occasional  circumstances,  or  may  such  necessity  grow  out  of 
or  be  incident  to  a  particular  manufacture,  trade,  or  calling? 

(c)  If  such  Necessity  may  grow  out  of  or  be  incident  to 
a  particular  manufacture,  trade,  or  calling,  do  the  words 
**  work  of  necessity ''  apply  exclusively  to  the  doing  on  the 
Lord's  day  of  that  without  which  the  particular  manufac- 
ture, trade,  or  calling  cannot  successfully  be  carried  on  dur- 
ing the  remaining  six  days  of  the  week? 

The  questions  were  argued  before  Armour,  C.J.O., 
OsLER,  Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the  2nd, 
3rd,  and  4th  April,  1901. 

John  A.  Paterson  and  A.  E.  O'Meara,  for  the  Attorney- 
General  for  Ontario. 

A.  H.  Marsh,  K.C.,  and  J.  H.  Moss,  for  classes  of  per- 
sons interested. 

Armour,  CJ.O. — As  to  question  1,  I  am  of  the  opinion 
that  the  Legislature  of  Ontario  had  no  jurisdiction  to  enact 
E.  S.  0.  1897  ch.  246,  intituled  "An  Act  to  prevent  the 
Profanation  of  the  Lord's  Day,"  in  its  present  form  and  to 
the  full  extent  of  its  provisions. 

The  profanation  of  the  Lord's  day  is  an  offence  against 
religion,  and  offences  against  religion  are  properly  classed 
under  the  limitation  "  crimes,"  and  consequently  the  enact- 
ing of  laws  to  prevent  the  profanation  of  the  Lord's  day, 
and  imposing  punishment  therefor  by  fine,  penalty,  or  im- 
prisonment, properly  belongs  to  the  Parliament  of  Canada 
under  sub-sec.  27  of  sec.  91  of  the  British  North  America 
Act,  and  to  this  extent  ch.  246  is  beyond  the  power  of  the 
Legislature  of  Ontario. 
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The  consequence  of  this  opinion  is  that  to  this  extent 
C.  S.  XJ.  C.  ch.  104  is  still  in  force,  never  having  been  xe- 
pealed  by  competent  authority. 

And  as  a  result  of  this  opinion  I  answer  questions  2  (a) 
and  (&)  in  the  negative. 

As  to  question  3,  I  say  that  the  meaning  of  the  words 
"  other  person  whatsoever  **  in  sec.  1  of  C.  S.  XJ.  C.  ch.  104 
is  limited  so  as  to  apply  only  to  persons  ejtLsdem  generis  with 
the  classes  enumerated. 

1  answer  questions  4,  5,  and  6  in  the  negative. 

Question  7  (a),  I  answer  in  the  aflBrmative,  and  as  to  (^), 
I  say  that  such  necessity  may  grow  out  of  or  be  incident  to 
a  particular  manufacture,  trade,  or  calling,  and  I  answer  (c) 
in  the  negative. 

OsLER,  J. A. — My  answer  to  the  first  question  is  in  the 
affirmative,  referring  for  my  reasons  to  my  judgment  in 
Begina  v.  Wason,  17  A,  K.  at  pp.  221,  238.  • 

2  (a),  2  (&):  I  answer  these  questions  in  the  negative. 

3:  The  first  branch  of  this  question  I  answer  in  the 
negative,  the  second  branch  in  the  affirmative. 

4 :  I  answer  this  question  in  the  negative. 

5:1  ansT^ter  this  question  in  the  negative. 

6:  I  answer  this  question  in  the  negative. 

My  reasons  for  these  answers  will  be  substantially  found 
in  the  decisions  in  Attorney-General  v.  Niagara  Falls  Tramf 
way  Co.,  18  A.  B.  453;  Begina  v.  Somers,  24  0.  B.  244; 
Attorney-General  v.  Hamilton  Street  B.  W.  Co.,  24  A.  B.  170; 
Begina  v.  Beid,  26  A.  B.  181,  30  0.  B.  732. 

7  (a),  (6),  (c) :  I  find  it  difficult  to  understand  the  scope 
of  these  queries  or  their  true  meaning,  and  to  answer  them 
in  such  a  way  as  not  to  make  the  answers  of  doubtful  appli- 
cation in  many  of  the  ever-varying  circumstances  and  con- 
ditions which  may  from  tim«  to  time  hereafter  arise  between 
parties  in  a  real  litigation.  I  must,  therefore,  with  all 
respect,  ask  to  be  excused  from  attempting  to  solve  them, 
as  no  useful  answer  can  be  given  to  them.  Further,  with 
the  like  respect,  I  submit  that,  while  it  may  be  reasonable 
and  proper  to  take  the  opinions  of  the  Bench  as  to  the  con- 
stitutional validity  of  an  Act  or  section  of  an  Act,  it  is  not 
convenient  that  the  power  of  the  Lieutenant-Governor*  in 
council  under  B.  S.  0. 1897  ch.  84  should  be  exercised  by  ask- 
ing the  Judges  to  answer  questions  such  as  number  3  and  the 
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foUowiiig  questions,  assuming  that  the  Act  ever  contemplated 
the  submission  of  such  questions.  They  relate  to  matters 
which  I  humbly  submit  ought  to  be  left  for  decision  when 
tiiey  are  raised  in  actual  litigation  in  the  application  and 
construction  of  legislative  enactments  with  reference  to  an 
existing  state  of  facts.  When]  they  are  presented,  as  they  here 
are  presented,  in  scenm  and  not  in  foro — argued  and  decided 
academically  and  not  judicially — ^the  answers  are  likely  to 
embarrass  and  perplex  Judges  and  parties  who  may  after- 
wards have  to  deal  with  such  questions  or  similar  questions 
arising  under  varying  facts  and  circumstances  as  they  may 
be  presented  in  actual  litigation.  More  especially  is  this 
likely  to  be  the  case  where  answers  to  abstract  questions 
fire  intended  to  be  or  may  be  made  use  of  by  inferior  judicial 
oflRcers,  justices  of  the  peace,  police  magistrates,  etc.,  in 
summary  proceedings  before  them. 

1  must  add  that  I  reserve,  as  in  former  similar  cases 
I  have  reserved,  the  right  to  arrive  at  a  different  opinion 
upon  all  or  any  of  the  questions  I  have  answered,  except 
in  so  far  as  I  may  be  precluded  by  authority  from  doing  so, 
should  they  or  any  of  them  again  come  before  me  in  the 
course  of  actual  litigation. 

Maclennan,  J.A. — I  am  of  opinion  that  the  questions 
submitted  to  us  should  be  answered  as  follows — 

1 :  Yes. 

2  (a)  and  (6) :  No. 
3,  first  branch :  No. 

3,  second  branch:  Yes. 
4:  No. 
6 :  No. 
6:  No. 

"^  («)>  Q>)>  W :  I  have  given  a  great  deal  of  attention  to 
these  questions,  and  to  the  arguments  which  were  addressed 
to  us,  and  must  confess  my  inability  to  answer  them.  In 
order  to  do  so  it  appears  to  me  one  would  require  to  arrive 
at  an  exhaustive  definition  of  "  works  of  necessity,^^  a  defini- 
tion limiting  the  extent  of  the  signification  of  the  words, 
and  including  every  conceivable  work  to  which  they  could 
apply.  I  have  not  found  myself  able  to  do  that;  and  must, 
therefore,  respectfully  pray  to  be  excused  from  answering 
those  questions. 

Moss,  J.A. — I  have  considered  the  case  and  the  ques- 
tions submitted.     A  number  of  the  questions  appear  to  me 
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to  be  covered  by  authority,  and  in  the  answers  I  give  as 
respects  such  questions  I  am  stating  what  I  understand  to 
be  the  law  as  declared  by  the  decisions  of  the  Courts,  or  the 
effect  of  the  preponderance  of  authority  where  there  have 
been  diflferences  of  opinion. 

1  am  of  opinion  that  the  questions  submitted  should  be 
answered  as  follows: —  .    . 

1:  in  the  affirmative. 

2  (a):  in  the  negative. 

2  (b) :  in  the  negative. 

3 :  the  first  branch  in  the  negative,  the  second  branch  in 
the  affirmative. 

4:  in  the  negative. 

5 :  in  the  negative. 

6:  in  the  negative. 

7  (a),  (6),  (c):  upon  the  same  ground  and  for  reasons 
8'milar  to  those  stated  by  my  brother  Maclennan,  I  must  re- 
spectfully ask  to  be  excused  from  making  any  further 
answer  to  these  questions.  To  undertake  to  answer  them 
would  be  to  endeavour  to  give  an  exhaustive  definition  .of 
"works  of  necessity,^^  or  to  lay  down  a  series  of  abstract 
propositions  not  having  application  to  any  particular  case 
or  set  of  circumstances,  a  thing  dangerous  to  attempt,  and, 
if  attempted,  likely  to  lead  to  embarrassing  and  possibly 
mischievous  results  when  afterwards  sought  to  be  applied 
to  actual  cases. 

And  upon  similar  considerations,  I  beg  leave  to  reserve 
the  right  to  reconsider  the  answers  I  have  given  (except  of 
course  in  regard  to  such  as  are  already  covered  by  binding 
authority),  should  they  or  any  of  them  arise  in  course  of 
actual  litigation. 

Lister,  J.A.,  died  while  the  questions  were  under  con- 
sideration. 


April  26th,  1902. 
divisional  court. 

MUNRO  V.  TORONTO  RAILWAY  CO. 

Infant—Lease  bp — Repudiatio  nr-Partitionr— Amendment — Parties. 

Appeal  by  plaintiff  fromi  judgment  of  Meredith,  C.J., 
dismissing  the  action  with  costs,  the  plaintiff  having  refused 
to  amend,  adding  his  co-lessors  as  parties,  as  allowed  by  the 
judgment  noted  ante  p.  25.    The  same  counsel  appeared. 
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The   judgment    of   the    Court    (Falconbridge,    CJ-^ 
Street,  J.)  was  delivered  by 

Street,  J. — It  ie  clear  that  we  cannot  declara  the  parti- 
tion  binding   upon   the    defendants   who   were  not  made 
parties  to  it.    The  only  question  upon  this  part  of  the  case 
is  whether  we  can  order  a  partition  of  the  land  between  the 
plaintiff  and   defendants   for   the   remainder  of  the  term, 
without  having  the  plaintiff^s  co-lessors  added  as  parties. 
In  my  opinion,  they  are  not  necessary  parties  to  such  a  par- 
tition; "they  have  no  interest  whatever  in  any  part  of  the 
land  until  the  expiration  of  defendants^  lease,  and  the  par- 
tition asked  for  by  the  plaintiff  can  only  remain  in  force 
during  the  term  of  the  lease.    When  the  term  expires,  the 
partition  already  made  between   the   plaintiff  and  his  co- 
tenants  comes  into  force.    At  present  the  plaintiff  holds  no 
land  in  severalty  as  against  the  defendants,  for  he  and  they 
are  tenants  in  common  of  the  whole  of  it  during  the  re- 
mainder of  the  term.    What  he  asks  is  that  one-third  of  the 
land  may  be  set  apart  for  himi,  to  be  held  by  him  in  sev- 
eralty, only  until  the  defendants'  rights  expire,  and  in  this 
the   other  parties   have  no   concern.     Therefore,   the    co- 
if ssors  are  not  necessary  parties  to  this  action,  and  it  should 
not  be  dismissed  because  plaintiff  has  refused  to  add  them: 
Baring  v.  Nash,  1  V.  &  B.  551;  Mason  v.  Keays,  78  L.  T. 
33.     The  plaintiff's  right  to  mesne  profits,  and  to  compen- 
sation for  buildings  pulled  down  by   defendants,   depends 
'    upon  whether  he  has  been  excluded  from  the  land,  for  there 
has  been  no  actual   receipt    of   rents  by   the   defendants: 
Henderson  v.  Eason,  17  Q.  B.  701;  Murray  v.  Hall,  7  C.  B. 
441.     So  long  as  one  tenant  in  common  is  only  exercising 
lawfully  his  rights  as  tenant  in  comimon,  no  action  lies 
against  him  for  trespass,  but  if  his  acts  are^  equivalent  to  an 
exclusion  of  his  co-tenants,  then  there  is  an  ouster,  and 
trespass  will  lie:    Good  title  v.  Toombs,  3  Wills.  118;  Doe  d. 
Wawn.  V.  Horn,  3  M.  &  W.  333 ;  Wilkinson  v.  Haygarth,  12 
Q.  B.  837;  Stedman  v.  Stedman,  8  E.  &  B.  1;  Jacobs  v. 
Seward,  L.  R.  8  H.  L.  464.     The  evidence  in  the  present 
case  is,  that  defendants,  having  taken  possession  of  the  whole 
property,  which  before  that  time  appears  to  have  had  a  small 
house  and  bam  and  outhouse  upon  it,  converted  the  place 
into  a  pleasure  ^ound,  pulled  down  the  house,  etc.,  and 
made  extensive  alterations.     The  plaintiff  demanded  posses- 
sion, and,  although  it  was  never  refused  him,  it  was  never 
offered  to  him.     I  think  that,    under    the    circumstances, 
however,  the  use  made  by  the  defendants  of  the  property 


318 

wafi  practically  an  exclusion  of  him  from  any  use  which  he 
could  make  of  it.  A  large  part  of  it  waa  cut  up  by  roads 
and  paths,  and  occupied  by  the  defendants*  buildings  and 
Dadlwiay  line,  and  any  use  that  the  plaintiflE  could  make  of 
it  must  necessarily  be  interrupted  by  the  swarms  of  visitors, 
and  therefore  plaintiflE  is  entitled  to  mesne  profits  and  dam- 
ages. Judgment  should  be  entered  for  partition.  Eefer- 
ence  to  fix  mesne  profits  and  damages.  Costs  of  action  to 
trial  inclusive  and  costs  of  appeal  to  plaintiflf.  Further 
directions  and  subsequent  costs  reserved. 


April  10th,  19.02. 

v/.  A. 

FOKD  V.  METROPOLITAN'  E.  W.  CO. 

Street  Railway— "Negligenoe — Measure  of   Duty— Judges   Charge  to 

Jury — Damages— Reduction  of. 

Appeal  by  defendants  from  judgment  of  Robertson,  J., 
in  favour  of  plaintiflf  upon  the  answers  of  the  jury  in  an 
action  for  damages  for  bodily  injury.  The  plaintiflE  on  24th 
May,  1900,  was  a  passenger  on  defendants^  railway,  and  when 
the  car,  which  was  going  south,  arrived  at  Thomhill,  he 
alighted,  and  walked  north  on  Yonge  street  on  the  track, 
keeping  to  the  east  side  to  avoid  a  horse  and  buggy  coming 
south.  The  car  then  backed  north  along  the  track,  which 
is  on  the  east  side  of  the  street,  and  ran  down  the  plaintiflE, 
who  alleges  that  the  headlight  was  not  transferred  to  the 
north  end  of  the  car,  as  it  should  have  been,  nor  was  any 
warning  given  him  of  approach,  nor  was  the  conductor  or 
motorman  at  that  end  of  the  car.  In  answers  to  nine  ques- 
tions the  jury  found  that  plaintiflE  was  not  guilty  of  negli- 
gence, and  could  not,  with  exercise  of  reasonable  care,  have 
got  out  of  the  way  of  the  car;  that  defendants  were  guilty 
of  negligence  which  caused  the  accident,  and  consisted  in 
not  having  a  headlight  at  the  north  end  of  the  car,  nor  a 
light  inside  the  car,  in  not  sounding  a  gong  or  warning,  and 
in  not  giving  instructions  to  the  conductor  of  the  car  when 
to  cross  at  the  diflEerent  switches;  and  they  assessed  the  dam- 
ages at  $1,800. 

A.  B.  Aylesworth,  K.C.,  and  I.  F.  Hellmuth,  for  appel- 
lants. 

T.  H.  Lennox,  Aurora,  and  S.  B.  Woods,  for  plaintiflE.^ 
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The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  JJ.A.)  was  delivered  by 

OsLER,  J.A. — ^The  defendants  contend  that  there  was  no 
evidence  of  negligence  on  their  part;  that  the  plaintiflE^s  own 
negligence  was  the  cause  of  his  injuries.  They  also  com- 
plain of  misdirection  and  nondirection  on  the  part  of  the 
trial  Judge,  and  they  say  that  in  any  event  the  damages  are 
excessive. 

As  regards  the  question  of  negligence,  I  am  clearly  of 
opinion  that  the  learned  trial  Judge  could  not,  with  pro- 
priety, have  withdrawn  the  case  from  the  jury  and  dis- 
missed the  action.  The  facts  proved  were  proper  for  their 
consideration,  and  it  was  for  them  to  say  whether  they 
shewed  negligence  on  the  defendants'  part,  or  contributory 
negligence  on  the  part  of  the  plaintiflf. 

As  to  the  former,  the  measure  of  the  defendants*  duty  is 
stated  with  suflBcient  accuracy  in  one  of  their  reasons  of 
appeal,  viz.,  having  regard  to  the  circumstances  of  time  and 
place,  and  the  danger  to  be  apprehended,  they  are  required 
to  take  reasonable  precautions,  and  to  give  reasonable  warn- 
ing of  the  approach  of  their  cars. 

The  time  was  night — a  dark  night — the  evening  of  a 
public  holiday;  the  hour  not  very  late;  so  that  travellers 
were  not  unlikely  to  be  abroad.  The  place  was  in  or  near 
a  village;  a  public  highway  where  people  had  the  right  to  be 
walking  or  riding.  The  car  was  proceeding  in  an  unusual 
direction,  or  rather  in  a  direction  in  which  the  plaintiflf  had 
no  reafion  to  expect  it  would  be  going.  It  was  going  along 
very  slowly,  it  is  true,  but  for  that  very  reason  was  making 
less  noise  and  thus  giving  less  warning  of  its  approach. 
Yet  the  defendants  gave  no  other  warning.  They  excuse 
themselves  for  the  absence  of  light  by  the  failure  of  the 
electric  current,  but  the  jury  might  very  reasonably  have 
thought  that  this  only  made  it  the  more  incumbent  on  them/ 
to  give  notice  of  the  approach  of  the  car  by  sounding  the 
gong,  which  might  have  been  done.  The  plaintiff's  acci- 
dent was  fairly  and  properly  attributable  to  the  absence  of 
some  such  warning;  unless  it  could  be  said  that  it  was 
caused  by  his  own  negligence,  or  contributory  negligence. 

As  to  this  the  jury  have  found  in  his  favour,  and  I  think 
properly  so.  He  was  walking  where,  by  law,  he  had  the 
right  to  walk.  He  had  reason  to  expect  warning  of  the 
approach  of  a  car,  and  he  had  no  reason  to  expect  that  this 
particular  car  would  have  returned  to  the  north  switch.  He 
might  well  have  attributed  such  noise  as  he  he^ird  to  the 
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movement  of  the  same  car  proceeding,  as  he  supposed,  on 
its  southward  journey;  and  his  attention  was  distracted  by 
the  vehicles  driving  down  towards  him,  of  which  he  had  to 
keep  out  of  the  way. 

The  findings  of  the  jury  in  these  two  aspects  of  negli- 
gence are,  I  consider,  well  supported  by  the  evidence. 

I  do  not  see  that  there  was  any  misdirection  of  which 
the  defendants  are  in  a  position  to  complain.  Some  remarks 
are  found  in  the  charge  which  the  learned  Judge  would  pro- 
bably have  desired  to  correct,  had  his  attention  been  caJled 
to  them;  but,  under  the  circumstances,  we  cannot  say  that 
tbey  now  call  for  notice. 

The  Judge,  I  think  properly,  explained  to  the  jury  the 
respective  rights  of  the  public  and  of  the  company  on  the 
highway.  He  was  not  bound  to  tell  them  that  if  the  car 
was  moving  only  at  the  rate  of  3  or  4  miles  an  hour,  there 
was  no  higher  duty  upon  the  company  to  give  notice  than 
would  be  cast  upon  a  person  driving  a  waggon  or  other 
vehicle.  And  I  do  not  think  that  any  observation  as  to  its 
being  the  duty  of  "  the  car  ^*  going  north  to  have  remained 
at  the  south  switch  until  the  other  had  passed  it  there,  was 
at  all  likely  to  have  misled  the  jury,  in  dealing  with  the 
other  plaift  facts  of  the  case. 

There  remains  the  question  of  damages.  The  jury  gave 
$1,800.  The  plaintiflf's  expenditure  has  been  perhaps  $100. 
His  sufferings  were  severe,  and  he  was  confined  to  the  house 
for  several  weeks.  N"o  bone  was  broken,  and  his  permanent 
injury  seems  likely  to  be  a  certain  flattening  of  the  foot, 
some  degree  of  lameness,  and  a  possible  tendency  to  rheu- 
matism. , 

I  cannot  but  think  that  the  sum  awarded  by  the  jury  is 
largely  in  excess  of  what  has  been  given  in  the  case  of  much 
more  serious  injuries,  although,  no  doubt,  we  cannot  say 
that  there  is  a  standard  of  damages  in  such  cases. 

I  favour  granting  a  new  trial,  unless  the  plaintiff  con-" 
sents  to  the  judgment  being  reduced  to  $900.  In  that  event 
the  appeal  should  be  dismissed  with  costs. 

If  the  plaintiff  does  not  agree  to  this  course,  then  there 
should  be  a  new  trial.  Costs  of  appeal  to  defendants,  and 
other  costs  in  the  cause. 

T.  H.  Lennox,  Aurora,  solicitor  for  plaintiff. 

Barwick,  Aylesworth,  Wright,  &  Moss,  Toronto,  solici- 
tors for  defendants. 
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!  April  10th,  1903. 

C.  A. 

HOSPITAL  FOE  SICK  CHILDKEN  v.  CHUTE. 
Willr—Ti^8tee—A  dvances—D  iscretio  n. 

Appeal  by  plaintiifs  from  judgnnent  of  Boyd,  C,  dismiss- 
ing action  by  plaintiffs,  who  axe  legatees  under  the  will  of 
Alice  Bilton,  deceased,  for  an  account  of  the  dealings  of  the 
trustees  under  the  will  with  the  assets  of  the  estate,  restraia- 
ing  their  further  dealing  with  them,  and  to  set  aside  certain 
tiansfers  of  real  property  assets  alleged  to  have  been  made 
to  other  legatees  as  advances  imder  the  powers  vested  by  the 
will  in  the  trustees.  The  testatrix  devised  all  her  estate 
to  trustees  (her  two  sisters,  the  defendants  A  and  E.  Chute), 
with  power  to  sell,  etc.,  directed  the  payment  of  certain 
legacies,  gave  annuities  to  her  two  children,  and  empowered 
the  trustees  from  time  to  time  "  to  make  such  advances  as 
they  may  deem  proper  out  of  the  corpus  or  income  or  both 
of  my  estate  for  the  benefit  of  or  to  my  said  children  or  any 
one  or  more  of  themi  either  on  their  marriage  or  as  an  ad- 
vancement in  life  or  for  any  other  purpose  that  may  appear 
to  them  wise  and  reasonable.  I  do  not  desire  that  mv 
trustees  should  consider  this  to  be  obligatory  upon  them 
ror  that  my  children  should  consider  that  they  can  compel 
my  trustees  to  make  such  advances  or  payments.  I  leave 
this  entirely  in  the  discretion  of  my  trustees  desiring  that 
they  should  take  my  position  in  regard  to  my  children  and 
d€al  with  them  as  they  think  under  all  the  circumstances 
may  be  in  their  true  interest  ;^^  and  directed  that  on  the 
death  of  all  her  children  the  estate  then  undisposed  of 
should  be  divided  per  capita  among  all  their  children,  but 
if  none  were  living,  then  among  the  five  charities  (including 
plaintiffs)  nam«d.  The  question  raised  was  whether  the  dis- 
tribution of  the  residuary  estate  between  P.  U.  and  N.  Bil- 
tcn,  the  two  children  of  the  testatrix,  was  a  lawful  exercise 
of  the  discretionary  power  and  trust  to  make  advances.  The 
Chancellor  held  that  the  power  was  an  arbitrary  and  uncon- 
trollable one  and  that  the  trustees  might,  no  bad  faith  or 
conspiracy  Having  been  shewn,  if  they  pleased,  exercise  it 
without  regard  to  the  other  trusts  reposed  in  them. 

S.  H.  Blake,  K.C.,  and  J.  Bicknell,  for  plaintiffs. 

W.  H.  Blake  and  J.  J.  Lundy,  for  defendants  the  other 
charities  in  same  interest  as  plaintiffs. 

J.  H.  Macdonald,  K.C.,  and  F.  C.  Jones,  for  defendants 
eiecutrices. 

G.  F.  Shepley,  K.C.,  for  defendant  F.  TJ.  Bilton. 

W.  E.  Bidden,  K.C.,  for  defendant  N".  Bilton. 
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The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  J  J.  A.)  held  that  the  power  confided  to  the  trustees 
16  of  very  wide  extent  and  is  ample  to  justify  what  they 
have  done — make  advances  out  of  the  corpus,  and  in  eflEect 
defeat  other  bequests;  and  it  is  difficult  to  imagine  what 
It/Uguage  could  have  been  employed  giving  more  complete 
and  absolute  discretion  in  the  exercise  of  the  power,  which 
the  evidence  shews  has  been  exercised  in  good  faith,  and  not 
fiam-  any  indirect  or  knproper  motive. 

Appeal  dismissed  with  costs. 


Q^ .  j-Jl  0    , 
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BuRBiDGE,  J.  March  4th,  1902. 

EXCHEQUER  COURT  OF  CANADA. 

FINDLAY  V.  OTTAWA  FUBXACE  AND  FOUNDRY  CO. 

Industrial  Design — Manufactured  Imitation  of— Infringement— Regis- 
ter of  Designs— Jurisdiction  of  Exchequer  Court. 

Action  for  injunction  to  restrain  the  defendants  from 
infringing  th-e  registered  industrial  design  of  the  plaintiffs 
in  respect  of  the  "  Royal  Favorite  ^^  cooking  stove,  by  apply- 
ing the  said  design,  or  a  colourable  imitation  thereof,  to  the 
manufacture  of  the  stove  named  by  the  defendants  the 
"  Royal  National,^^  or  by  selling  or  exposing  for  sale  or  use 
the  said  "Royal  National ^^  stoves,  or  colourable  imitations 
of  the  "  Royal  Favorite  ^'  stoves,  and  to  have  the  register  of 
industrial  designs  rectified  by  expunging  therefrom  the  in- 
dustrial designs  of  the  defendants'  "Royal  National'*  stoves. 

W.  D.  Hogg,  K,C.,  for  plaintiffs. 

G.  F.  Henderson,  Ottawa,  for  defendants. 

BuRBiDGE,  J. — I  do  not  think  anything  would  be  gained 
by  reserving  this  case.  It  is  largely  a  question  of  fact  that 
is  to  be  determined,  and  the  question  has  been  very  fully 
discussed.  I  have  no  doubt  that  I  have  jurisdiction  in  the 
matter,  and  I  think  it  clear  that  the  plaintiffs  have  a  regis- 
tered design  in  respect  of  which  they  are  entitled  to  pro- 
tection. 

As  to  the  law  bearing  on  the  case,  it  is,  I  think,  to  be 
found  in  the  cases  referred  to  in  In  re  Melchers,  6  Ex.  C.  R. 
at  p.  101 — ^Harper  v.  Wright,  HokLsworth  v.  McCrea,  and 
Hecla  Foundry  Co.'s  case — and  Oliver  v.  Thornlev,  13  Cutl. 
P.  C.  490. 

Then  as  to  the  question  of  imitation,  it  seems  to  me  that 
the  stove  the  defendants  are  making,  the  "  Royal  National,'* 
is,  as  it  is  now  manufactured,  an  obvious  imitation  of  the 
plaintiffs'  "Royal  Favorite,"  for  which  the  latter  have  a 
registered  design.  I  do  not  think  I  am  called  upon  to 
express  any  opinion  as  to  whether  or  not  the  defendants 
might  make  a  stove  similar  in  dimensions  and  shape  to  the 
*' Royal  Favorite"  that  would  not  be  an  imitation  of  the 
*-'Royal  Favorite."    The  only  question  here  is  whether  the 
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"Eoyal  National**  is  an  imitation  or  infringement  of  the 
plaintiffs'  registered  design,  and  I  think  it  is.  I  ponfine 
myself  to  that  issue,  and  I  hold  myself  free  to  deal,  uj^on 
its  merits,  with  any  other  case  that  may  arise. 

Now,  as  to  the  remedy.  I  think  the  plaintiffs  are  en- 
titled to  an  injunction  against  the  manufacture  and  sale  of 
the  "Royal  National**  stove  in  the  form  in  which  it  ha^ 
been  manufactured  and  with  the  design  adopted  by  the 
defendants.  I  do  not  sav  that  the  defendants  are  not  en- 
titled  to  manufacture  a  stove  to  be  called  the  "Royal  Na- 
tional,** only  that  they  are  not  to  manufacture  it  in  the  form 
and  with  the  design  shewn  in  evidence  in  this  case.  I  agree 
with  Mr.  Henderson  that  if  an  injunction  should  be  granted, 
there  should  also  be  an  order  to  expunge  from  the  register 
of  industrial  designs  the  defendants*  registration  of  the 
"Royal  National.**    There  will  be  such,  an  order. 

On  the  question  of  the  disposition  to  be  made  of  the 
"Ro3'al  National**  stoves  already  manufactured  by  the  de- 
fendants, I  understand  the  parties  to  say  that  it  is  possible 
that  they  can  come  to  an  agreement  as  to  that;  but  if  they 
are  not  able  to  do  so,  there  will  be  a  reference  to  the  Regis- 
trar to  ascertain  how  manv  there  are  of  such  stoves;  and 
the  question  of  the  disposition  to  be  made  of  them  will  be 
reserved  until  after  his  report  is  made. 

I  think  the  plaintiffs  are  entitled  to  their  costs,  to  be 
taxed. 

O'Connor,  Hogg,  &  Magee,  Ottawa,  solicitors  for  plain- 
tiffs. 

MacCraken,  Henderson,  &  McDougal,  Ottawa,  solicitors 
for  defendants. 


OsLER,  J.A.  '  April  28th,  1902. 

C.  A. — CHAMBERS. 

McCLURE  V.  TOWNSHIP  OF  BROOKE. 

BRYCE  V.  TOWNSHIP  OF  BROOKE. 

Drainage  Referee— Official   Referee-^Iurisdictioii— Judicial    Office}'— 

Leave  to  Appeal. 

Motion  by  defendants  for  leave  to  appeal  from  the  judg- 
ment of  a  Divisional  Court  (Falcoxbridge,  C.J.,  Street, 
J.),  ante  p.  274. 

J.  H.  Moss,  for  defendants. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 

OsLER,  J.A. — There  is  a  plain  and  weighty  reason  for 
giving  leave  to  appeal  in  this  matter,  viz.,  that  the  judgment 
in  question  involves  the  status,  jurisdiction,  and  authority 
of  a  judicial  officer,  and  the  validit}^  of  proceedings  which 
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may  be  taken  by  him  hereafter  under  the  order  of  the  Divi- 
sional Court.  Plausible  reasons  have  been  suggested  against 
the  view  of  the  Divisional  Court.  Leave  to  appeal  granted 
on  the  usual  terms. 


April  28th,  1902. 
divisional  court. 

PICHfi  V.  MONTGOMERY. 

Landlord  and   Tenant — Excessive  Distress— Irregularities— Waiver- 
Sale  for  Full  Yalite— Account  of  Proceeds. 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Carleton  in  action  for  damages  for  illegal  distress. 

The  trial  Judge  held  that  under  an  agreement  between 
plaintiff  and  defendant  Montgomery,  the  landlord,  the 
former,  after  receipt  of  notice  to  quit,  had  taken  certain 
goods  as  exemptions  and  left  the  rest  to  pay  the  rent,  and 
had  thereby  waived  all  irregularities.  He  found  $104  due 
at  time  of  seizure. 

W.  E.  Middleton,  for  plaintiff. 

A.  D.  Lees,  Ottawa,  for  defendant. 

Meredith,  C.J. — The  finding  as  to  rent  due  was  correct, 
and  upon  the  evidence  the  distress  was  not  excessive.  There 
was  e\ddence  to  support  the  finding  below  as  to  waiver,  and 
therefore  such  finding  ought  not  to  be  disturbed.  The  con- 
tention that  the  sale  should  have  been  stopped  as  soon  as 
contents  of  barber  shop  had  been  sold  because  suflBcient  had 
been  realized  to  satisfy  rent,  expenses,  and  water  rates, 
though  not  taken  below,  fails  because  the  goods  sold  for 
their  full  value  and  the  whole  proceeds  were  accounted  for 
to  plaintiff  or  his  solicitor. 

Ferguson,  J.,  concurred. 

Appeal  dismissed  with  costs. 

A.  E.  Lussier,  Ottawa,  solicitor  for  plaintiff. 

Leea  &  Kehoe,  Ottawa,  solicitors  for  defendant. 


May  3rd,  1902. 
divisional  court. 

BAILEY  V.  GILLIES. 

Guarantee— Consideration — 'Novation— Statute   of  Frauds,   sec.   4, 

Beattie  v.  Dinnick,  27  0.  R.  at  p.  295,  explained. 

Appeal  by  defendants  from  judgment  of  Robertson,  J., 
in  favour  of  plaintiff  in  action  to  recover  amount  due  for 
work  and  labour  in  driving  saw  logs  down  the  Madawaska 
river  to  Amprior,  for  one  J.  McCrea,  who  was  under  con- 
tract with  defendants  for  that  purpose,  and  part  of  whose 
work  was  subsequently,  by  agreement  with  defendants,  per- 
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formed  for  them  by  plaintiff.  The  trial  Judge  found  that 
defendants  were  anxious  to  have  the  drive  finished,  and 
agreed  with  McCrea,  and  also  with  plaintiff,  to  take  over 
from  McCrea  the  several  contracts  he  had  with  defendants 
and  other  owners  of  saw  logs  and  to  pay  plaintiff  what  was 
due  him  at  the  time  from  McCrea,  and  also  for  continuing 
the  drive. 

W.  M.  Douglas,  K.C.,  for  appellants. 

A.  B.  Aylesworth,  K.C.,  for  respondent. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Lount,  J.) 
was  delivered  by 

Meredith,  C.J. — The  facts  and  the  findings  of  the 
learned  Judge  are  fully  set  forth  in  his  considered  judg- 
ment, which  was  delivered  on  the  11th  June,  1901,  and  it 
is  unnecessary  to  repeat  them. 

I  should  have  had  some  difficulty  in  coming  to  the  conclu- 
sion that  the  judgment  of  my  learned  brother  could  be  sup- 
ported merely  upon  the  ground  that  a  new  and  substantial 
consideration  passed  from  the  respondent  to  the  appellants 
for  the  promise  made  by  them  to  pay  what  was  owing  to 
the  respondent  for  the  work  done  by  him  for  McCrea  on  the 
drive,  and  that  sec.  4  of  the  Statute  of  Frauds  did  not, 
therefore,  apply. 

Tumblay  v.  Meyers,  16  XJ.  C.  R.  143,  and  the  observa- 
tions of  my  brother  Street  with  regard  to  that  case  in 
Beattie  v.  Dinnick,  27  0.  R.  at  p.  295,  are  referred  to  by 
my  brother  Robertson,  and  were  relied  on  by  the  respond- 
ent's counsel  as  establishing  that  proposition;  but,  looking 
at  the  whole  of  my  brotlier  Street's  judgment  and  the  cases 
referred  to  by  him,  it  is  plain,  I  think,  that  he  did  not 
intend  to  express  his  assent  to  it. 

Expressions  of  opinion  in  some  of  the  English  cases,  no 
doubt,  lend  support  to  the  contention,  but,  as  Mr.  De  Colyar 
points  out  (3rd  ed.,  p.  130  et  seq.),  the  law  is  otherwise, 
and  so  it  was  decided  to  be  by  the  Court  of  Appeal  in  James 
V.  Balfour,  7  A.  R.  461.  See  also  Barburg  India  Rubber 
Comb  Co.  V.  Martin,  18  Times  L.  R.  428. 

The  judgment  may,  however,  be  supported  upon  one  or 
other  of  two  grounds: — 

(1)  That  the  result  of  the  transactions  l)etween  the  ap- 
pellants and  McCrea  and  the  respondent  was  that,  upon  the 
taking  over  by  the  appellants  of  the  drive  from  McCrea, 
the  appellants  assumed  the  liability  of  McCrea  to  the  res- 
pondent, and  the  respondent  accepted  the  appellants  as  his 
debtors  in  place  of  McCrea,  whose  liability  to  the  respondent 
was  put  an  end  to;  in  other  words,  on  the  ground  of  nova- 
tion. 
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Or  (2)  that,  assnining  that  McCrea^s  indebtedness  to 
"the  respondent  was  not  put  an  end  to,  the  appellants  took 
over  the  work,  and  the  promise  to  the  respondent  was  to 
pay  the  indebtedness  out  of  the  moneys  coming  to  McCrea 
from  the  appellants,  or  which  might  come  to  the  hands  of 
the  appellants  from  the  other  persons  whose  logs  formed 
part  of  the  drive.  These  moneys,  according  to  the  evidence, 
were  turned  over  by  McCrea  to  the  appellants  upon  the 
■  express  promise  by  them  that  they  would  pay  the  men  who 
agreed  to  remain  and  did  remain  on  the  drive  until  it  was 
put  through  or  they  were  discharged,  as  the  respondent  did, 
not  onlv  the  wages  thereafter  earned  by  them,  but  what  was 
coming  to  them  for  the  work  they  had  done  while  McCrea 
had  had  charge  of  the  drive. 

In  either  view,  the  promise  of  the  appellants  was  not 
within  sec.  4  of  the  Statute  of  Frauds :  De  Colyar  on  Guar- 
antees, 3rd  ed.,  p.  81  et  seq,,  103;  Clark  v.  Wendell,  16  TJ. 
C.  B.  352. 

The  judgment  should,  therefore,  be  affirmed,  and  the 
appeal  from  it  dismissed  with  costs. 

T.  H.  Grout,  Axnprior,  solicitor  for  plaintiflE. 
Thompson  &  Hunt,  Amprior,  solicitors  for  defendants, 


May  3rd,  1902. 

DIVISIONAL  COURT. 

WEBB  V.  GAGE. 

Mechanics*  Lien  —  "  Owner  " — Lease— Covenant  by  Lessee  to  Erect 

Buildings  on  Land. 

Gearing  v.  Eobingon,  27  A.  R.  364,  followed. 

Appeal  by  defendant  Gage  from  judgment  of  Master  at 
Hamilton  in  action  to  realize  a  lien.  In  1899  defendant 
Gage  leased  certain  land  to  defendants  the  Hoepfner  Com- 
pany for  99  years,  by  indenture,  which  contained  a  covenant 
by  lessees  to  build  works  and  plant  to  the  value  of  $100,000, 
which,  when  completed,  were  to  become  the  property  of  the 
defendant  Gage.  The  plaintiff  claims  a  lien  in  respect  of 
work  done  and  materials  furnished  to  the  buildings,  and  the 
question  raised  is  whether,  by  reason  of  the  terms  of  the 
lease,  the  defendant  Gage  is  an  owner  within  the  meaning 
of  sec.  2,  sub-sec.  3,  of  the  ^lechanics'  and  Wage-earners' 
lien  Act.  There  was  no  evidence  outside  of  the  lease  of 
any  request  by  defendant  Gage  to  plaintiff. 

G.  Lynch-Staunton,  K.C.,  and  W.  S.  McBrayne,  Hamil- 
ton, for  appellant. 

G.  H.  Levy,  Hamilton,  for  defendants  the  Hoepfner 
Company. 
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G.  F.  Shepley,  K.C.,  and  W.  Bell,  Hamilton,  for  plaintiflf. 

The  judgment  of  the  Court  (Meredith,  C. J.,  Lount,  J.) 
was  delivered  by 

Meredith,  C.J. — Mr.  Shepley  conceded  that  unless  this 
case  could  be  distinguished  from  Gearing  v.  Bobinson,  27 
A.  R  364,  he  could  not  support  the  judgment;  and  he  con- 
tended that  the  existence  of  the  obligation  imposed  on  the 
company  to  erect  the  buildings  and  of  the  provision  as  to 
their  becoming  the  properly  of  the  appellant,  neither  of 
which  existed  in  Gearing  v.  Bobinson,  made  the  cases  dis- 
tinguishable. 

I  am,  however,  not  of  that  opinion. 

As  I  understand  the  decision  in  Gearing  v.  Bobinson^ 
it  is  necessary  in  order  to  charge  the  interest  of  the  appel- 
lant in  the  land,  that  the  respondent  should  shew  not  only 
that  the  work  was  done  and  the  materials  were  furnished 
on  behalf  of  the  appellant  or  with  his  privity  or  consent  or 
for  his  direct  benefit,  but  also  at  his  request  either  express 
or  implied. 

Mr.  Justice  Maclennan  said  (p.  372):  "Mrs.  Bobinson 
had  an  interest  in  the  land,  and  the  work  was  done  for  her 
at  her  request  and  upon  her  credit  and  on  her  behalf,  etc., 
and  there  is  no  evidence  of  any  request  by  the  sub-lessors 
nor  of  any  dealing  of  any  kind  between  them  and  the 
plaintiff.^' 

Substituting  for  "  Mrs.  Bobinson  "  the  "  company  *^  and 
for  "sub-lessors^'  "the  appellant,'*  this  statement  of  the 
learned  Judge  seems  to  me  to  apply  exactly  to  the  facts  of 
this  case. 

In  Graham  v.  Williams,  8  0.  B.  478,  9  0.  B.  458,  cited 
with  approval,  it  was  decided  that  mere  knowledge  of  or 
mere  consent  to  the  work  being  done  is  not  suflScient,  and 
that  there  must  be  something  in  the  nature  of  a  direct  deal- 
ing between  the  contractor  and  the  person  whose  interest 
is  sought  to  be  charged,  to  entitle  the  contractor  to  a  charge 
on  that  interest. 

In  some  of  the  American  States  a  construction  more 
favourable  to  the  contractor  has  been  given  to  ^Mechanics' 
Lien  Acts,  the  provisions  of  which  were  somewhat*  like  those 
of  our  Act,  which  are  in  question  here,  though  not  identical 
with  them,  but  we  are,  of  course,  bound  to  follow  the  deci- 
sion of  the  Court  of  Appeal  of  this  Province  in  preference 
to  those  decisions;  and  following  it  the  appeal  must  be 
allowed  and  the  judgment  appealed  from  be  varied  by  direct- 
ing the  action  as  against  the  appellant  to  be  dismissed  with 
costs,  and  the  respondent  must  pay  the  costs  of  the  appeal. 

Bell  &  Pringle,  Hamilton,  solicitors  for  plaintiff. 
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Gibson,  Osborne,  O^Keilly,  &  Levy,  Hamilton,  solicitors 
for  the  Hoepfner  Company. 

Biggar  &  McBrayne,  Hamilton,  solicitors  for  defendant 
Gage. 

Moss,  J.A.  May  3rd,  1902. 

C.  A. — Chambers. 

MORRISON  V.  G.  T.  R.  CO. 

DUcovei-y— Examination  of  Officer  of  Corporation — Railway  Com- 
panu—Engine-driver— Rules  439,  461— Leave  to  Appeal— Terms 
— Costs. 

Motion  by  defendants  for  leave  to  appeal  from  order  of 
a  Divisional  Court,  ante  p.  263. 
D.  L.  McCarthy,  for  defendants. 
J.  G.  O'Donoghue,  for  plaintiff. 

Moss,  J.A. — The  precise  point  does  not  seem  to  have 
arisen  since  McLean  v.  G.  W.  R.  Co.,  7  P.  R.  358.  The  C. 
L.  P.  Act,  sec.  56,  was  then  in  force,  and  it  was  decided 
that  an  engine-driver  was  not  an  officer  within  that  sec- 
tion. The  question  arose  again  in  a  different  form  in 
Knight  V.  G.  T.  R.  Co.,  17  P.  R.  386,  and  it  was  held  that 
an  engine-driver  was  not  an  officer  within  the  Rule  then  in 
force.  On  the  general  question  as  to  who  are  and  are  not 
officers  of  a  corporation  the  views  of  the  Judges  are  much 
at  variance.  In  view  of  all  the  circumstances,  I  think  leave 
to  appeal  should  be  given.  The  point  is  said  to  be,  and  no 
doubt  is^  one  of  much  importance,  not  only  to  the  defend- 
ants but  to  other  large  railway  companies,  having  regard  to 
the  effect  given  to  the  depositions  when  used  at  the  trial 
under  Rule  461.  Defendants  should  bear  plaintiff's  costs 
of  the  appeal  as  well  as  their  own,  in  any  event. 

May  3rd,  1902. 
divisional  court. 

LAMPHIER  v.  STAFFORD. 

Ditches  and  Watercourses — Construction— Deepening— Jurisdiction  of 
Engineer— R.  8.  0.  ch.  285,  sees.  28,  83. 

Appeal  by  defendant  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  plaintiff  for  $5  damages  and  an  injunction. 
Action  for  damages  for  trespass  to  land  by  alleged  unlawful 
entry  on  plaintiff's  land  and  digging  a  ditch.  The  defend- 
ant justified  his  acts  under  the  Ditches  and  Watercourses 
Act,  R.  S.  0.  ch.  285,  and  the  award  thereunder  of  the 
engineer  of  the  township  of  Richmond,  in  which  the  land  is 
situate.     The  award  provides  for  the  clearing  out  and  pos- 
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sibly  deepening  the  existing  ditch  on  the  east  side  of  the 
road  allowance  between  the  townships  of  Richmond  and 
Tyendinaga,  and  also  a  ditch  on  the  land  in  question,  part 
of  lot  2  in  the  second  concession  of  Richmond,  and  directs 
one  English,  the  owner  of  the  south  half  of  lot  2,  to  deepen 
the  latter  ditch  five  inches  and  clean  out,  so  as  to  allow  the 
water  to  run  freely  to  the  road  ditch,  and  imposes  on  plain- 
tiff the  duty  of  maintaining  the  .latter  ditch  after  being 
cleaned  and  deepened  by  English.  After  English  had  fin- 
ished the  plaintiff  filled  up  the  ditch.  Assuming  that  the 
provisions  of  sec.  28  were  applicable,  and  that  he  had 
authority  under  it  to  let  the  work  of  cleaning  out  the  ditch 
directed  by  the  award  to  be  done  by  English,  the  engineer 
inspected  it,  and  finding  it  filled  up,  assumed  to  let  *the 
work  of  cleaning  out  to  defendant,  who  was  proceeding  to 
do  so  when  stopped  by  the  injunction  in  this  action. 

H.  L.  Drayton,  for  defendant. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Lount,  J.) 
was  delivered  by 

Meredith,  C.J. — It  would  appear  to  be  reasonably  clear 
that,  but  for  the  provisions  of  sec.  33,  all  that  the  Act  deals 
with  is  the  construction  and  the  subsequent  maintenance 
of  ditches,  and  "construction "  is  defined  by  sec.  3  to  mean 
*Hhe  original  opening  or  making  of  a  ditch  by  artificial 
means,"  and  that  is  therefore  what  McHenr}^  made  his 
requisition  for,  and  all  that  the  engineer  had  any  jurisdiction 
to  deal  wdth.  Nor  does  sec.  33  help  the  appellant.  It  no  doubt 
enables  a  land  owner  to  make  a  requisition  for  the  deepen- 
ing, widening,  or  covering  of  an  existing  ditch,  but  the  pro- 
vision is  not  one  enlarging  the  meaning  of  the  word  "con- 
struction^^ so  as  to  make  it  include  works  of  that  character; 
it  merely  applies  the  Act  to  such  works,  and  directs  that 
the  proceedings  to  be  taken  for  procuring  them  to  be  done 
under  the  Act  are  to  be  the  same  as  those  which  are  to  be 
taken  for  the  construction  of  a  ditch  under  the  provisions 
of  the  Act. 

I  have  searched  without  finding  anything  in  the  Act 
which  empowers  the  engineer,  when  one  kind  of  work,  is 
asked  for,  to  direct  another  and  different  kind  in  whole  or 
in  part  to  be  undertaken,  and,  with  every  desire  to  give  to 
the  Act  the  most  liberal  interpretation  possible,  I  am  unable 
to  see  my  way  to  upholding  the  jurisdiction  of  the  engineer 
to  make  the  award  and  under  the  requisition  in  pursuance  of 
which  he  assumed  to  make  it. 

The  proceeding  to  let  the  work  as  was  done  by  the 
engineer  was  unauthorized  by  the  Act.     The  provisions  of 
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sec.  28,  under  which  he  assumed  to  act,  were,  I  think,  clearly 
not  applicable.  The  work  directed  by  the  award  to  be  done 
by  English  on  the  respondent's  lands  had  been  completed  by 
•him,  and  the  proceeding  should  have  been,  if  under  the  Act, 
that  provided  by  sec.  35  for  the  neglect  of  the  respondent  to 
maintain  the  ditch  as  directed  by  the  award.  The  pro- 
visions of  that  section  were  not  complied  with,  and  the  acts 
oi  the  engineer  and  of  the  appellant  were  therefore  wholly 
imauthorized  and  illegal. 

I  desire  not  to  be  understood  as  not  agreeing  in  the  other 
reasons  assigned  by  the  learned  Chief  Justice  for  his  judg- 
ment. I  have  formed  and  express  no  opinion  as  to  them, 
not  having  found  it  necessary  for  the  disposition  of  the 
appeal  to  do  so. 

The  appeal,  in  my  opinion,  fails  and  should  be  dismissed 
with  costs. 

Deroche  &  Madden,  Xapanee,  solicitors  for  plaintiff. 

J.  English,  Napanee,  solicitor  for  defendant. 

May  3rd,  1902. 

DIVISIONAL   COURT. 

CAER  V.  O'ROURKE. 

Administrati07i — Grant— Discretion  of  Court— ^ext  of  Kin— Persona 
to  he  Cited— Surrogate  Courts  Act,  sees.  -JI,  59. 

Appeal  by  plaintiff  from  judgment  of  Surrogate  Court 
of  Kent  dismissing  the  action,  which  was  brought  by  the 
"brother  of  Daniel  Carr,  deceased,  to  revoke  letters  of  ad- 
ministration of  his  estate  granted  to  defendant,  who  is 
married  to  a  niece  of  the  deceased.  Robert  Daniel  Payne, 
s,  nephew  of  deceased,  had  been  in  October,  1899,  appointed 
committee  of  his  person  and  estate.  Plaintiff  alleges  that 
■defendant  is  not  one  of  the  next  of  kin,  and  that  as  brother 
of  deceased,  plaintiff  is  entitled  to  administer.  Daniel  Carr 
Jeft  him  survi^ing  the  plaintiff,  and  one  sister,  whose  daugh- 
ter is  married  to  defendant.  The  Surrogate  Court  held  that 
plaintiff,  having  for  many  years  been  a  citizen  of  and  domi- 
ciled in  a  foreign  countr}',  was  not  entitled  to  administer, 
providing  that  any  other  fit  and  proper  person  of  equal 
degree  of  relationship  to  deceased  or  the  appointee  of  such 
person  applied,  and  that  at  all  events  plaintiff  is  practically 
blind,  and,  from  age  and  physical  infirmities,  not  a  fit  and 
proper  person;  that  there  was  no  evidence  of  collusion  be- 
tween the  committee  and  plaintiff;  and  that  it  was  not  the 
practice  to  cite  persons  living  outside  the  Province,  where, 
as  in  this  case,  suitable  relatives  resided  in  it. 
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M.  Wilson,  K.C.,  and  J.  B.  O'Flynn,  Chatham,  for 
plaintiff. 

A.  B.  Aylesworth,  K.C.,  for  defendant. 

The  Judgment  of  the  Court  (Meredith,  C.  J.,  Lount,  J.) 
was  delivered  by 

Meredith,  C.J. — Section  59  of  the  Surrogate  Courts 
Act  provides  that  in  the  case  of  a  person  who  has  died  in- 
testate, where  it  appears  to  be  necessary  or  convenient,  by 
reason  of  the  insolvency  of  the  estate  of  the  deceased  or 
other  special  circumstances,  to  appoint  some  person  to  be 
the  administrator  of  the  property  of  the  deceased  or  of  any 
part  of  it,  other  than  the  person  who  but  for  the  provision 
of  the  section  would  have  been  entitled  to  a  grant  of  admin- 
istration, it  is  not  to  be  obligatory  upon  the  Court  to  grant 
administration  to  the  person  who  but  for  the  section  would 
have  been  entitled  to  the  grant,  but  the  Court  is  empowered 
in  its  discretion  to  appoint  such  person  as  the  Court  thinks 
fit  to  be  the  administrator. 

The  cases  decided  on  the  analogous  provision  of  the 
English  Court  of  Probate  Act,  1857  (20  &  21  Vict.  ch.  77),. 
have  given  a  somewhat  narrow  construction  to  it,  and  it  is 
possible  that  on  the  facts  of  this  case  the  English  Pro- 
bate Court  might  not  have  exercised  its  discretion  in  favour 
of  making  the  grant  to  the  respondent. 

Bv  the  provisions  of  sec.  41  of  the  Surrogate  Court* 
Act,  it  is  only  the  next  of  kin  resident  in  Ontario  who  are 
required  to  be  cited  or  summoned  where  the  application  i& 
made  by  a  person  not  entitled  to  the  grant  as  next  of  kin 
of  the  deceased. 

The  Surrogate  Court,  therefore,  had  before  it  all  those 
who  are  required  to  be  cited  or  summoned,  and  the  consent 
and  request  of  all  of  them  that  the  respondent  should  be 
appointed  administrator,  and,  having  regard  to  the  nature 
of  the  property  left  by  the  deceased,  which  consisted  <rf  a 
farm  as  well  as  of  considerable  personal  property  which 
required  to  be  looked  after,  and  the  age  of  Mary  Payne  and 
her  illiteracy,  it  cannot  be  said,  I  think,  that  the  learned 
Judge  exercised  his  discretion  improperly  in  directing  the 
grant  to  be  made  to  the  respondent. 

The  practice  of  the  Surrogate  Courts  of  this  Province 
appears  to  be  to  apply  the  provisions  of  sec.  59  more  liber- 
ally than  do  the  English  Courts  the  corresponding  provision 
of  the  English  Probate  Act,  and  I  see  no  reason  why  the 
more  liberal  practice  which  has  been  adopted  in  this  Pro- 
vince should  not  be  continued. 

Fraud  and  misrepresentation  being  out  of  the  case,  and 
the    Surrogate    Court   having    exercised    its    discretion    in 
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favour  of  making  the  grant  to  the  respondent,  I  doubt 
whether  the  ease  would  be  one  for  the  revocation  of  the 
grant,  even  if  it  appeared  that  that  discretion  had  been 
improperly  exercised. 

I  have  found  no  case  in  which  since  the  enactment  of 
sec.  73  of  the  English  Probate  Act,  which  is  the  correspond- 
ing section  to  sec.  59  of  our  Act,  a  grant  has  been  revoked 
because  it  has  appeared  that  it  was  made  in  circumstances 
which  according  to  the  practice  of  the  Probate  Court  it  was 
not  usual  to  treat  as  special  circumstances  within  the  mean- 
ing of  sec.  73. 

Cases  decided  before  the  change  in  the  law  efEected  by 
sec.  73  was  made  are  distinguishable,  because  before  that 
change  it  was  obligatory  on  the  Court,  in  case  of  intestacy, 
to  commit  the  administration  to  the  next  and  most  lawful 
friends  of  the  deceased  (31  Edw.  III.  ch.  11),  or  to  the  widow 
of  the  deceased,  or  to  the  next  of  his  kin  or  to  both  (21 
Hen.  VIII.  ch.  5,  sec.  3),  and  therefore  the  Court  had  no 
jurisdiction,  to  commit  the  administration  to  a  stranger,  but 
now  the  Court  is,  by  sec.  59,  empowered  in  its  discretion  to 
commit  the  administration  to  a  stranger  if  there  are  special 
circumstances  which  in  its  opinion  make  it  necessary  or 
convenient  to  do  so. 

Upon  the  whole,  I  am  of  opinion  that  the  appeal  fails 
and  should  be  dismissed  with  costs. 

J.  B.  OTlynn,  Chatham,  solicitor  for  plaintifE. 

J.  B.  Bankin,  Chatham,  solicitor  for  defendant. 


May  3rd,  1902. 
divisional  court. 

KEENAN  V.  EICHAEDSOX. 

Bankruptcy  and  Inaolvencih-Preference— Chattel  Mortgage—Attack 
within  60  Days — Statutory  Presumption—Satisfaction  of  Onus 
— Good  Faith—yotice— Knowledge, 

Uana  v.  McLean,  2  0.  L.  E.  466,  followed. 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  dismiss- 
ing action  by  plaintiff,  a  creditor  of  one  J.  Wilson,  to  set 
aside  a  chattel  mortgage  made  by  him  to  defendant  on  the 
19th  Februar}',  1900,  alleged  to  have  been  made  with  intent 
to  give  an  unjust  preference.  The  defendant  held  a  mort- 
gage for  $7,000  on  Wilson's  farm,  upon  which  interest 
amounting  to  upwards  of  $1,600  was  in  arrear.  The  mort- 
gage contained  a  distress  clause,  in  the  form  of  the  schedule 
to  the  Short  Forms  Act,  and  the  evidence  shewed  that  de- 
fendant believed  he  was  entitled  to  distrain  for  $1,600,  and 
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had  threatened  to  do  so  when   the    chattel    mortgage  was 
given.  This  action  was  commenced  on  the  17th  March,  1900. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

6.  G.  McPherson,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Lount,  J.) 
was  delivered  by 

Meredith,  C.J. — The  onus,  if  insolvency  of  Wilson  ex- 
isted or  was  impending,  was  on  the  respondent  to  rebut  the 
prima  facie  presimiption  of  the  intent  to  prefer  which 
arises  under  sub-sec.  3  of  sec.  2  of  E.  S.  0.  ch.  147. 

The  Chancellor  was  of  opinion  that  this  onus  had  been 
satisfied,  and  in  that  conclusion  I  agree. 

Assuming  that  it  was  shewn  that  Wilson,  when  the 
chattel  mortgage  was  given,  was  in  insolvent  circumstances^ 
— for  that  is,  I  think,  in  some  doubt  on  the  evidence, — I 
agree  in  the  findings  of  the  Chancellor  that  this  was  not 
knowTi  to  the  respondent,  and  the  proper  conclusion  upon 
the  evidence  is  that  reached  by  the  Chancellor,  that  the 
chattel  mortgage  was  made  and  taken  in  good  faith  and  only 
for  the  purpose  of  securing  the  payment  of  the  part  of  the 
arrears  of  interest  which  was  secured  by  it,  and  for  which 
it  was  believed  by  both  parties  to  the  transaction  the  respon- 
dent had  an  immediate  right  to  disti-ain  on  the  goods  and 
chattels  embraced  in  the  chattel  mortgage,  and  in  order  to 
relieve  Wilson  from  the  liabilitv  to  have  them  distrained. 

It  does  not  appear  to  have  been  called  to  the  attention 
of  the  Chancellor  that  the  interest  due  was  post  diem  in- 
terest, and  that  there  was  therefore  no  right  to  distrain  for 
it,  but  that  is,  I  think,  unimportant,  and  does  not  affect 
the  correctness  of  the  conclusion  that  the  prima  facie  pre- 
sumption was  rebutted  and  that  the  intent  was  not  to  pre- 
fer contrary  to  the  provisions  of  the  statute. 

The  fact  that,  when  the  chattel  mortgage  was  given,  the 
claim  which  the  plaintiff  was  making  was  not  to  establish 
any  debt  or  money  liability  of  Wilson  to  her,  but  to  have 
it  declared  that  Wilson  was  trustee  for  her  of  certain  land,, 
or  in  the  alternative  to  have  it  declared  that  she  was  en- 
titled to  a  lien  on  this  land  for  $400,  is  not  unimportant  in  . 
determining  the  question  of  intent  in  favour  of  the  respon- 
dent. 

The  testimony  of  Wilson  was  relied  on  as  establishing- 
that  the  chattel  mortgage  was  given  for  the  purpose  of  pro- 
tecting Wilson^s  chattel  property  against  the  claim  which 
was  being  made  by  the  appellant  against  him,  but  it  is  not 
very  satisfactory^  and,  as  against  the  positive  contradiction 
of  the  respondent,  is  quite  insufficient  to  justify  a  finding; 
that  the  chattel  mortgage  was  given  with  that  intent. 
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That  the  statutory  presump'tion  against  the  chattel  mort- 
gage may  be  rebutted,  even  if  Wilson  were  insolvent,  by 
shewing  that  it  was  given  in  good  faith  and  without  know- 
ledge or  notice  to  the  respondent  of  the  insolvency,  was 
decided  by  the  Court  of  Appeal  in  Dana  v.  McLean,  2  0.  L. 
B.  466. 

The  appeal,  in  my  opinion,  fails  and  must  be  dismissed 
with  costs. 


May  3rd,  1902. 
divisional  court. 

PIMPESTON  V.  McKEXZIE. 

liegligetice— Injuries  Caused  by — Liability  for^Duty— Volunteer. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by  Fal- 
CONBRiDGE,  C.J.,  and  for  a  new  trial  in  action  by  admin- 
istratrix of  estate  and  mother  of  Maurice  Pimperton,  de- 
ceased, to  recover  damages  for  his  death.  The  defendant  is 
lessee  of  a  wharf  adjoining  the  basin  of  the  Kideau  canal 
in  the  town  of  Smith's  Falls,  and  uses  a  derrick  erected  for 
the  purpose  of  unloading  boats  filled  with  coal,  to  be  used 
by  defendant  in  his  business  as  .a  coal  merchant.  On  loth 
May,  1901,  plaintiff's  son  came  upon  the  wharf  to  help  unload 
sand  from  a  barge,  whose  captain  had  paid  $5  for  the  use 
of  the  wharf,  when,  owing,  as  alleged,  to  the  negligent  con- 
struction and  negligent  staying  and  management  of  the  der- 
rick, by  the  defendant,  who  assumed  it  as  a  volunteer,  the 
derrick  overbalanced  and  fell  upon  the  plaintiff's  son  and 
instantly  killed  him.  The  derrick  was  sustained  by  guy 
ropes,  an.d  defendant,  it  is  alleged,  did  not  fasten  one 
securely,  which  was  untied  to  enable  the  boom  to  be  turned 
to  the  south.  The  Chief  Justice  distinguished  this  case 
from  Collier  v.  M.  C.  R.  Co.,  27  A.  R.  630,  and  withdrew 
the  case  from  the  jury  at  the  close  of  the  evidence  on  behalf 
of  plaintiff,  on  the  ground,  that  where  one  person  charges 
negligence  against  another,  the  basis  of  the  action  must  lie 
in  some  duty  which  was  due  by  the  defendant  to  the  plain- 
tiff; that  in  this  case  defendant  had  nothing  to  do  with  the 
unloading  of  the  vessel,  the  sand  was  not  for  him,  and  he 
had  not  assumed  any  duty,  but  was  acting  as  a  mere  volun- 
teer. 

G.  H.  Watson,  K.C.,  for  plaintiff. 

A.  B.  Ay les worth,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Lount,  J.) 
was  delivered  by 

Meredith,  C.J. — Having  regard  to  the  arrangement  as 
to  the  use  of  the  derrick  and  boom,  whicli  cast  no  duty  upon 
the  resnondent  as  to  the  placing  of  them  in  position  for  use. 
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the  evidence  adduced  by  the  appellant  failed  to  make  a  case 
entitling  her  to  have  this  question  submitted  to  the  jury. 

The  appellant  also  entirely  failed  to  shew  that  the  der- 
rick and  boom .  were  improperly  constructed  or  that  they 
were  not  well  fitted  to  perform  the  work  they  were  intended 
to  do,  had  they  been  properly  managed  and  controlled  by 
means  of  the  appliances  with  which  they  were  provided  for 
that  purpose. 

If  I  am  right  thus  far,  the  appellant's  case  as  presented 
in  her  pleadings  failed,  but  it  was  attempted  to  be  supported 
at  the  trial  and  on  the  argument  before  us  on  another 
ground,  viz.,  that  the  respondent  had  undertaken  the  duty 
of  making  fast  the  fourth  guy  rope,  and  that  he  had  failed 
to  perform  that  duty,  and  that  this  was  the  cause  of  the 
accident. 

This  contention  also,  in  my  opinion,  failed;  the  testimony 
adduced  for  the  purpose  of  shewing  that  the  respondent 
undertook  this  duty  and  failed  to  perform  it  was,  I  think, 
quite  insufficient  to  warrant  a  finding  against  him. 

I  have  searched  in  vain  for  anything  to  indicate  that 
those  in  charge  of  the  work  had  delegated  that  duty  to  the 
respondent  or  that  they  relied  on  him  to  perform  it.  On 
the  contrary,  the  witness  Soper,  one  of  the  bargemen  en- 
gaged on  the  work,  according  to  his  testimony,  saw  that  the 
fourth  guy  rope  was  not  tied,  and  apparently  did  and  said 
nothing,  although  he  knew  that  the  result  would  be  danger 
that  the  derrick  might  fall;  if  it  was  necessary  to  avoid  that 
danger  that  the  rope  should  be  securely  fastened,  he  woidd, 
had  the  respondent  been  the  person  who  had  undertaken  the 
duty  of  doing  this,  either  have  called  his  attention  to  his 
neglect  of  his  duty,  or  have  called  the  attention  of  some 
one  else  connected  with  the  barge  to  it;  that  he  did  not  do 
so  would  seem  to  be  attributable  only  to  the  fact  that  he 
did  not  suppose  that  this  duty  had  been  intrusted  to  or  had 
been  undertaken  by  the  respondent. 

I  have  assumed  that,  had  this  branch  of  the  case  been 
made  out  on  the  facts,  the  respondent  would  have  been 
liable  for  the  consequences  of  his  failure  to  perform  the 
duty  he  had  undertaken.  It  is  not,  however,  necessary  to 
consider  how  far  such  an  assumption  is  well  founded,  for  on 
the  facts,  in  my  opinion,  the  appellant^s  case  failed. 

Having  come  to  this  conclusion,  it  follows  that  the  ruling 
and  judgment  of  the  learned  Chief  Justice  were  right  and 
the  appeal  fails  and  should  be  dismissed  with  costs. 

Lavell,  Farrell,  &  Lavell,  Smith's  Falls,  solicitors  for 
plaintiff. 

Hall  &  Hall,  Smith's  Falls,  solicitors  for  defendant. 
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Snider,  Co.  J.  April  28th,  1902. 

C.    C.   WENTVVORTH. 

LEADER  V.  SIDDALL. 

Pleading — Statement  of  Claim— Alternative  Claim— Sale  or  Conver- 
sion—ConcUe  Statement  of  Doubtful  Facts— Rule  268. 

Motion  by  defendant  to  strike  out  of  or  direct  an  amend- 
ment of  the  following  paragraph  of  the  statement  of  claim : 

On  or  about  the  12th  day  of  October,  1895,  the  plaintiff 
sold  and  delivered  to  the  defendant,  or  the  defendant  wrongfully 
converted  to  his  own  us$y  one  organ  at  the  price,  or  of  the 
value  of,  $100. 

D'Arcy  Tate,  Hamilton,  for  defendant. 

S.  F.  Washington,  K.C.,  for  plaintiff. 

Snider,  Co.  J. — By  Rule  268  pleadings  are  to  be  as  con- 
cise as  they  can  be,  consistently  with  giving  a  fair  statement 
of  the  facts  relied  upon.  It  seems  quite  reasonable  that, 
if  a  sale  of  the  organ  in  question  were  alone  claimed,  the 
usual  form  is  quite  sufficient,  that  stating  the  bare  fact  that 
it  was  sold  and  delivered;  or,  if  a  conversion  only  were 
claimed,  then  the  form  for  conversion  would  be  enough.  In 
this  case  the  plaintiff  comes  to  the  Court  and  says,  as  he 
may  now  do  under  the  Rules:  "The  defendant  owes  me  or 
I  am  entitled  to  recover  from  him  $100,  for  an  organ,  but 
whether  the  facts  are  such  as  to  establish  a  sale  or  a  con- 
version I  cannot  quite  say,  but  they  amount  to  one  or  the 
other."  Here,  I  think  the  Court  and  the  defendant  are  both 
entitled  to  have  under  Rule  268  a  concise  statement  of  these 
doubtful  facts,  as  under  the  circumstances  in  this  alternative 
claim  I  think  they  are  the  material  facts,  and  should  be  con- 
cisely stated,  and  a  claim  of  the  alternative  legal  right  made 
upon  them.  See  notes  to  Bullen  &  Leake,  4th  ed.,  p.  12, 
and  cases  there  cited;  Holmested  &  Langton,  p.  453  et  seq. 

Order  granted  accordingly  with  costs  to  the  defendant 
in  any  event  of  the  cause. 

Washington  &  Beasley,  Hamilton,  solicitors  for  plaintiff. 
Carscallen  &  Cahill,  Hamilton,  solicitors  for  defendant. 
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October  21st,  1901. 
divisional  court. 
HOLMAN  V,  TIMES  PRINTING  CO. 

Master  and  Servant  —  Injury  to  Servant— Infant— Negliffenee  of 
Foreman  in  Requiring  Machine  to  Bun  at  High  Speed, 

Motion  by  plaintiff  to  set  aside  judgmient  of  nonsuit  of 
MacMahon,  J.,  and  for  a  new  trial,  in  action  for  damages 
for  injuries  sustained  by  infant  plaintiff,  a  boy  16  years 
old,  while  employed  by  defendants  working  at  a  Coifs  Uni- 
versal, or  Armory  printing  press,  printing  coupon  railway 
tickiets.  The  infant  plaintiffs  right  hand  was  caught  be- 
tween the  moving  plate  and  stationary  frame,  crushed,  and 
had  to  be  amputated.  In  giving  his  evidence  the  infant 
plaintiff  stated  that  "  it  may  be  that  while  my  right  hand 
was  holding  one  of  these  coupons  flat  against  the  plate,  I 
was  working  my  left  to  throw  off  the  impression,  and  owing 
to  the  difficulty  I  found  in  doing  this,  my  whole  attention 
may  have  been  taken  up  with  my  left  hand,  and  I  forgot- 
where  my  right  was/^  The  trial  Judge  held  that  the  infant 
plaintiff  was  thus  the  author  of  his  own  wrong,  and  that 
the  accident  was  not,  therefore,  as  alleged,  due  to  the  action 
of  the  defendants'  foreman,  who  insisted  on  having  the  boy 
run  the  machine  at  second  instead  of  first  speed,  and  non- 
suited, following  Boberts  v.  Taylor,  31  0.  R.  10. 

D^Arcy  Tate,  Hamilton,  for  plaintiff. 

John  Crerar,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Ferguson,  J.) 
was  delivered  by 

Boyd,  C. — The  learned  Judge  who  tried  this  case  says 
that  he  would  have  let  it  go  before  the  jury  upon  the  evi- 
dence given  for  the  plaintiff,  had  it  not  been  for  an  expres- 
sion used  by  the  plaintiff  at  p.  9  of  book,  that  the  accident 
happened  because  he  must  have  forgotten  that  his  hand  was 
on  the  press  as  it  moved. 

In  my  opinion,  this  is  putting  too  much  emphasis  upon 
the  words  of  the  boy,  as  if  there  was  some  negligence  ad- 
mitted by  him  in  not  withdrawing  his  hand.  There  must 
have  been  some  inadvertence,  owing  to  the  rapid  action  of 
the  press,  and  the  overworked  condition  of  the  lad,  which 
detracted  from  his  normal  state  of  alertness,  but  I  think  it 
would  be  deciding  contrarv^  to  the  views  expressed  in  Scriver 
v.  Low,  32  0.  R.  290  (not  cited  at  the  trial),  to  hold  that 
the  case  is  thereby  to  be  concluded  by  the  Judge  against 
the  plaintiff. 

See  also  Robinson  v.  Toronto  Railway  Co.,  2  0.  L.  E,  18. 
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The  nonsuit  should  be  set  aside  and  the  case  allowed  to 
proceed  to  trial:  cost  in  the  cause  to  the  plaintiff. 

Carscallen  &  Cahill,  Hamilton,  solicitorsi  for  plaintiff. 

Crerar  &  Crerar,  Hamilton,  solicitors  for  defendants. 


Maclennan,  J.A.  May  5th,  190^. 

c.  a. chambers. 

FEANKEL  v.  G.  T.  R.  CO. 

Appeal— To  Supreme  Court  of  Canada — Subject  Matter  in  Contro- 
versy $1,000— Counterclaim  for  $1,223. 

Motion  by  defendants  for  the  allowance  of  the  bond  on 
their  appeal  from  the  judgment'  of  the  Court,  ante  p.  254. 

H.  E.  Rose,  for  defendants. 

James  Baird,  for  plaintiffs. 

Maclennan,  J.A. — The  plaintiffs  have  no  objection  to 
the  bond,  but  object  that  no  appeal  lies  by  reason  of  the 
Act  of  the  Dominion  60  &  61  Vict.  ch.  34,  sec.  1,  which 
enacts  that  no  appeal  shall  lie  fromi  any  judgment  of  this 
Court  to  the  Supreme  Court  of  Canada  except  in  certain 
cases,  unless  special  leave  of  this  Court  or  of  the  Supreme 
Court  is  obtained,  which  has  not  been  done. 

Mr.  Baird  contends  that  the  case  is  not  within  any  of 
the  clauses  making  an  appeal  competent;  while  Mr.  Rosa 
says  it  is  within  clauses  (c)  and  (/),  inasmuch  as  the  matter 
in  controversy  on  the  appeal  exceeds  the  sum  or  value  of 
$1,000  as  explained  in  the  latter  of  these  two  clauses. 

The  plaintiffs  claimed  $1,500  damages  for  delay  in  de- 
livery of  a  large  quantity  of  iron  carried  by  them  for  the 
plaintiffs,  the  damages'  being  caused  by  a  fall  in  the  price  of 
the  iron  between  the  time  when  it  ought  to  have  been  de- 
livered and  the  time  of  its  actual  delivery. 

The  defendants,  besides:  denying  the  charge  of  non- 
delivery in  due  time,  counterclaimed  for  demurrage  for  the 
use  of  Jibeir  cars  on  which  the  iron  was  loaded  for  several 
months,  and  for  this  they  claimed  $1,223. 

The  trial  Judge  gave  judgment  for  the  plaintiffs  for 
$1,000,  estimating  the  damage  upon  the  fall  of  price  be- 
tween the  time  when  delivery  should  have  been  made  and 
the  time  of  actual  delivery,  and  he  dismissed  the  counter- 
claim. 

The  defendants  appeal  to  this  Court,  which  allowed  the 
appeal  by  limiting  the  damages  to  the  fall  in  price  during 
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a  considerably  shorter  time  than  that  fixed  by  the  trial 
Judge,  to  be  ascertained  upon  a  reference.  The  defendants 
contended  in  this  Court  that  the  judgment  dismissing  their 
counterclaim  was  erroneous,  and  their  appeal  was  dismissed. 

The  plaintiffs'  counsel  on  the  argument  before  me  said 
the  plaintiffs'  claim  in  the  reference  would  be  less  than 
$1,000,  but  I  think  I  cannot  act  upon  that  statement. 
Their  claimi  in  their  pleading  was  $1,500,  and,  although  the 
judgment  which  they  recovered  was  only  $1,000,  I  am  un- 
able to  see  that  they  would  be  limited  to  that  sum  upon 
the  reference  under  the  present  judgment. 

I  therefore  think  that  the  matter  in  controversy  in  this 
appeal,  on  the  plaintiffs'  claim,  exceeds  the  sum  or  value 
of  $1,000  within  clause  (e)  of  the  Act. 

But,  however  that  may  be,  I  think  it  is  a  s|if!icient 
answer  to  the  plaintiffs'  objection,  that  the  defendants'  claim 
upon  their  counterclaim  is  the  same  in  their  proposed  ap- 
peal to  the  Supreme  Court  as  ii  was  at  the  trial  and  in  the 
appeal  to  this  Court,  namely,  the  sum  of  $1,223,  and  that 
being  so,  they  are  entitled  to  appeal  without  leave. 

I  overrule  the  objection  and  allow  the  bond. 


Maclennax,  J.A.  May  6th,  1902. 

c.  a. chambers. 

HAYNES  V.  EDMONDS. 

Appeal— To  Court  of  Appeal  —  Surrogate  Court  Case  —  Divisional 

Court— Further  Appeal. 

An  appeal  by  a  party  to  the  Court  of  Appeal  from  an 
order  of  a  Divisional  Court  dismissing  his  appeal  from  a 
judgment  of  a  Surrogate  Court  does  not  lie.  McVeain  v. 
Ridler,  17  P.  R.  353,  applied. 

Motion  by  plaintiff  to  quasli  an  appeal  by  defendant  from 
order  of  a  Divisional  Court  dismissing  his  appeal  from  judg- 
ment of  a  Surrogate  Court  admitting  to  probate  a  paper 
propounded  as  a  will. 

J.  E.  Jones,  for  plaintiff. 

W.  J.  Tremeear,  for  defendant. 

Maclennan.  J.A. — I  am  of  opinion  that  there  is  no 
right  to  bring  this  appeal,  and  that  it  should  be  quashed. 

Section  36  of  the  Surrogate  Courts  Act  gives  an  appeal 
from  judgments  of  a  Surrogate  Court  to  a  Divisional  Court 
of  the  High  Court,  instead  of  to  the  Court  of  Appeal,  as  th'e 
law  was  prior  to  58  Vict.  ch.  13,  sec.  45.  And  this  right 
of  appeal  is  also  embodied  in  the  Judicature  Act,  R.  S.  0. 
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ch.  51,  aec.  75,  sub-sec.  4.  The  immediately  preceding 
section  of  the  Judicature  Act,  namely,  sec.  74,  declares  that 
^' there  shall  not  be  more  than  one  appeal  in  this  Province 
from  any  judgment  or  order  made  in  any  action  or  matter, 
save  only  at  the  instance  of  the  Crown,  in  a  case  in  which 
tne  Crown  is  concerned,  and  save  in  certain  other  cases  here- 
inafter specified/' 

Then  follows  sec.  76,  which  enacts  that,  subject  to  the 
exceptions  and  provisions  contained  in  this  Act,  an  appeal 
shall  lie  to  the  Court  of  Appeal  from  every  judgment,  order, 
or  decision  of  the  High  Court,  whether  the  judgment,  order, 
or  decision  was  that  of  a  Divisional  Court  or  of  a  Judge  in 
Court.  Mr.  Tremeear  very  properly  relied  on  this  section 
as  in  express  terms  giving  an  appeal  in  the  present  case, 
unless  it  could  be  shewn  that  it  is  excepted  somewhere  in 
the  Act.  I  think  it  is  clearly  excepted,  and  that  that  excep- 
tion is  to  be  found  in  the  following  sec,  77,  as  amended  by 
€2  Vict.  (2)  ch.  11,  sec.  27.  That  section  as  amended 
enacts  that:  "  (1)  An  appeal  shall  not  lie  from  any  judg- 
ment or  order  of  a  Divisional  Court  except  as  hereinafter 
provided.  (2)  In  case  a  party  appeals  to  a  Divisional  Court 
of  the  High  Court  in  a  case  in  which  an  appeal  lies  to  the 
Court  of  Appeal,  the  party  having  so  appealed  shall  be 
entitled  afterwards  to  appeal  from  the  Divisional  Court  to 
the  Court  of  Appeal  upon  obtaining  leave  so  to  do  as  here- 
inafter provid-^,  but  any  other  party  to  the  action  or 
matter  may  appeal  to  the  Court  of  Appeal  from  the  judg- 
ment or  order  of  the  Divisional  Court  without  obtaining 
fiuch  leave/'  Tlie  right  of  appeal  to  this  Court  from,  a 
Divisional  Court,  given  by  this  sub-sec.  2,  is  expressly  con- 
fined to  cases  in  which  an  appeal  would  have  lain  on  the 
first  instance  to  this  Court,  which  this  is  not.  And  the 
right  given  to  apply  for  leave  to  appeal  to  this  Court  given 
by  sub-sec.  3  in  like  manner  is  confined  to  judgments  or 
orders  of  a  Divisional  Court  pronounced  on  an  appeal  in  a 
cause  or  matter  in  the  High  Court. 

It  is  therefore  clear  that  an  appeal  from  a  Judgment  of 
a  Divisional  Court  given  upon  an  appeal  from  a  Surrogate 
Court,  under  the  Surrogate  Courts  Act,  sec.  36,  is  not  with- 
in the  exception  to  sec.  77,  sub-sec.  1,  and  that  such  an 
appeal  does  not  lie. 

In  tiie  case  of  McVeain  v.  Eidler,  17  P.  R.  353,  cited  by 
Mr.  Jones,  this  Court  in  1897  quashed  an  appeal  in  a  County 
Court  action  from  a  judgment  of  a  Divisional  Court  on  the 
ground  that  no  appeal  lay  either  with  or  without  leave.  No 
distinction  can  be  suggested  between  an  appeal  in  a  County 
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Court  case  and  a  case  in  the  Surrogate  Court  with  reference 
to  the  question  now  before  me. 

.The  motion  to  quash  must  therefore  be  granted. 

Maxwell  &  Maxwell,  St  Thomas,  solicitors  for  plaintiff. 

J.  A.  Bobinson,  St.  Thomas,  solicitor  for  defendant. 


May  6th,  1902. 

divisional  court. 

CLEMENS  V.  BARTLETT,  FBAZIER,  &  CO. 

Execution — Affreement  to  Work  Farm  and  Share  Profitg—Partner- 
ship  —  KigM  of  Sheriff  to  Seize  Interest  of  one  Partner  in 
Grain^  Out  not  to  Take  it  out  of  Possession  of  Other  Partner, 

Ovens  V.  Bull,  1  A.  R.  62,  foUowed. 

Appeal  by  defendants  from  judgment  of  Robertson,  J., 
in  favour  of  plaintiff  in  an  interpleader  issue  as  to  the  right 
to  the  proceeds  of  certain  grain  and  chattels  seized  by  the 
sheriff  of  the  county  of  Waterloo.  The  defendants  are  exe- 
cution creditors  of  John  H.  Thamer,  who  absconded  from 
the  country  in  May,,  1901.  The  trial  Judge  found  as 
facts  that  in  1894  the  plaintiff  owned  two  farms  and  had  an 
auction  sale  of  about  $2,500  worth  of  chattels,  etc.  Of  these 
Thamer,  then  21  years  of  age,  plaintiff's  nephew  and  adopted 
son,  and  who  was  living  with  him,  bought  $900  worth,  but 
did  not  pay  for  them,  and  during  the  subsequent  years 
worked  one  of  the  farms  on  shares  with  the  plaintiff,  who 
remained  in  possession;  that  at  the  time  Thamer  left  he 
owed  plaintiff  $3,400 ;  that  certain  grain  had  been  held  over 
and  not  sold,  but  the  balance  had  been  sold  and  proceeds 
appropriated  by  Thamer;  and  that  at  the  time  of  the  seizure 
the  plaintiff,  being  a  partner  and  in  possession,  was  entitled 
to  the  grain,  and  that  the  goods  had  always  been  the  pro- 
perty of  plaintiff  under  his  agreement  with  Thamer,  who 
pursuant  to  it  had  from  time  to  time  replaced  worn  out 
articles. 

F.  Amoldi,  K.C.,  for  defendants. 

E.  P.  Clement,  Berlin,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Lotmr, 
J.)  held  that  the  judgment  below  was  right  and  should  be 
affirmed.  The  chattels  never  became  the  property  of 
Thamer.  The  agreement  constituted  the  plaintiff  and 
Thamer  partners,  for,  though  nothing  was  said  about  losses, 
profits  only  having  been  provided  for,  there  being  no  con- 
trary intention  shewn,  it  amounted  to  an  agreement  to  share 
losses :    Lindley  on  Partnership,  5th  ed.,  p.  12  et  seq.    The 
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sheriff  had,  no  doubt,  the  right  under  the  attaching  order 
to  seize  the  grain,  but  no  right  to  take  it  out  of  the  posses- 
sion of  the  plaintiff,  and  nothing  but  Thamer's  interest  in 
it  could  be  sold:  Lindley,  p.  356  et  seq.  The  issue  is  not 
to  try  the  right  of  Thamer  to-  a  share  of  the  prQperty 
seized,  but  to  the  property  itself,  and  plaintiff  is  therefore 
entitled  to  succeed,  because  it  is  partnership  property. 
Ovens  V.  Bull,  1  A.  E.  62,  is,  on  the  facts,  a  conclusive 
authority  in  support  of  the  judgment  below  on  the. issue  as 
to  the  grain.     Appeal  dismissed  with  costs. 

Bowlby  &  Clement,  Berlin,  solicitors  for  plaintiff. 

Arnoldi  &  Johnston,  Toronto,  solicitors  for  defendants. 


May  5th,  1902. 
divisional  court. 

McCAULEY  V.  BUTLER. 
8olicitor--Co sis— Collusive  Settlement  of  Action — Notice  of  Lien, 

Appeal  by  defendant  from  order  of  Ferguson,  J.,  ante 
p.  72. 

A.  B.  Cox,  London,  for  appellant. 

6.  C.  Gibbons,  K.C.,  for  respondent. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  LouNT,  J.)  was  delivered  by 

Meredith,  C.J. — I  am  of  opinion  that  my  learned 
brother's  judgment  is  right,  and  that  for  the  reasons  given 
by  him  the  notice  was  sufficient  in  point  of  form.,  and  that 
it  operated  as  notice  to  the  appellant  from  the  time  it  was 
communicated  to  his  solicitor. 

With  regard  to  the  latter  point,  it  was  strongly  urged 
by  Mr.  Cox  that  it  would  be  unreasonable  to  treat  a  notice 
given  to  a  solicitor  as  a  notice  to  the  client  from  the  time  it 
was  given  to  the  solicitor,  when,  as  in  this  case,  it  could  not 
have  been  communicated  to  the  client  by  post  before  the 
payment  over  of  the  money,  or  it  might  be  in  anpther  case 
that  it  could  not  be  communicated  in  time  even  by  tele- 
graph or  any  other  means,  but  it  appears  to  me  that  such 
a  rule  is  not  unreasonable  and  works  no  hardship  upon  the 
client,  for  he  need  not  enter  into  or  complete  the  compro- 
mise until  he  has  communicated  with  his  solicitor  and  has 
ascertained  from  him  whether  there  is  anything  to  prevent 
his  safely  doing  so. 

There  is  in  the  evidence,  however,  much  to  indicate  that 
the  money  was  not  paid  over  by  the  appellant  to  the  plain- 
tiff until  at  all  events  the  last  day  of  September.    It  may 
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be  that  the  mon<ey  had  passed  out  of  the  hands  of  the  appel- 
lant into  the  hands  of  Hodgins  and  Fox  before  then,  but 
there  is  much  to  lead  to  the  conclusion  that  it  was  held  by 
them  not  for  the  plaintiff  but  for  the  appellant.  The 
receipt  that  was  given  by  the  plaintiff  for  the  $500  and  is 
dated  31  (sic)  September,  1901,  is  more  consistent  with  this 
than  with  the  opposite  view,  and  it  is  significant  that  in  the 
aflBdavit  of  the  appellant  the  statement  is  not  that  $200  was 
paid  to  the  plaintiff  but  to  Fox  on  the  14th  September,  and 
not  that  $300  was  paid  to  the  plaintiff  but  to  Hodgins  on 
the  16th  September,  and  it  is  reasonably  clear,  I  think,  that 
Hodgins  and  Fox  were  acting  for  the  appellant  in  the  trans- 
action, rather  than  for  the  plaintiff. 

I  should  also  upon  the  evidence  come  to  the  conclusion 
that  Fox  was  the  agent  of  the  appellant  to  do  what  he  did 
in  London  on  the  14th  September,  and  that  on  that  day  he 
received  notice  of  the  respondent's  claim  to  a  lien  for  his 
costs,  which  in  that  case  would  of  course  be  notice  to  the 
respojident,  and  I  am  very  much  inclined  to  think  that  Pox 
communicated  to  the  appellant  what  the  respondent  said  to, 
him  about  the  costs,  on  his  return  to  Lucan,  and  before  the 
last  $300  was  paid  to  Hodgins.  There  is  also,  I  think,  much 
to  justify  the  suspicion,  and  perhaps  the  finding,  that  the 
course  which  was  adopted  by  the  parties  with  regard  to  the 
compromise  and  the  carrying  of  it  out  was  designed  to  place 
matters  in  such  a  position  that  the  respondent  would  be 
compelled  to  accept  what  Fox  thought  to  be  a  reasonable 
sum  for  his  costs. 

The  appeal,  in  my  opinion,  fails  and  should  be  dismissed 
with  costs. 


May  8th,  1902. 
C.  A. 

REX  V.  DAOUST. 

Criminal   Laic—Evidence—Pruoner   as   Witness — Cross-examination 

— Contradiction, 

In  Canada,  a  prisoner  who  is  examined  on  his  own  be- 
half may  properly  be  cross-examined  as  to  whether  he  has 
fceen  previously  convicted.  If  he  refuses  to  answ*  or 
denies  any  conviction,  it  may  be  proved  against  him. 

Case  stated  by  the  Judge  of  the  County  Court  of  Carle- 
ton.  The  defendant  was  charged  and  tried  summarily  by 
the  Judge  for  the  robbery  of  a  sum  of  money  from  one 
Gravelle.     The  accusation  or  indictment  of   the  prisoner 
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did  not  charge  him  with  any  previous  conviction.  Wit- 
nesses were  examined  on  both  sides,  and  the  prisoner,  on 
being  examined  on  his  own  behalf,  denied  that  he  was 
guilty,  and  upon  being  asked,  and  the  questions  objected 
to,  whether  he  had  several  times  previously  been  convicted 
of  indictable  offences,  admitted  five  previous  conviction.^. 
No  evidence  of  good  conduct  of  defendant  was  adduced, 
and  the  Judge  convicted,  certifying  that  the  evidence  of 
the  previous  convictions  had  effect  upon  his  mind  in  arriv- 
ing at  a  decision.  The  question  submitted  to  the  Court 
was  whether  the  evidence  of  the  previous  convictions  was 
properly  admitted. 

E.  Mahon,  Ottawa,  for  defendant. 

J.  E.  Cartwright,  K.C.,  and  Frank  Ford,  for  the  Crown. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  Garrovv^  JJ.A.)  held  as  follows: — When  the  Canada 
Evidence  Act,  1893,  was  introduced,  it  had  long  been  the 
law,  as  now  found  in  sec.  G95  of  the  Criminal  Code,  1892, 
that  a  witness  might  be  questioned  as  to  whether  he  hai 
been  convicted  of  any  offence,  and  if,  upon  being  so  ques- 
tioned, he  either  denied  the  conviction  or  refused  to  answer, 
"the  opposite  party"  might  prove  such  conviction  by  a 
certificate  of  the  proper  officer  in  manner  and  form  pre- 
scribed by  sec.  694  and  by  proving  the  identity  of  the  wit- 
ness as  such  convict.  The  right  and,  if  such  it  can  be 
called,  the  privilege  of  the  accused  now  is  to  tender  himself 
as  a  witness.  When  he  does  so  he  puts  himself  forward  as 
a  credible  person,  and,  except  in  so  far  as  he  may  be 
sheltered  by  some  statutory  protection,  he  is  in  the  same 
situation  as  any  other  witness  as  regards  liability  to  and 
extent  of  cross-examination.  The  Imperial  Criminal  Evi- 
dence Act,  1898,  carefully  provides  that  a  person  charged 
and  called  as  a  witness  on  his  own  behalf  shall  not,  except 
under  certain  specific  circumstances,  be  asked,  and  if  asked 
shall  not  be  required  to  answer,  questions  tending  to  shew 
that  he  has  committed  or  been  convicted  of  or  charged  with 
any  offence  other  than  that  where^R-ith  he  is  then  charged, 
or  is  of  bad  character.  This  may  have  been  done  out  of 
tenderness  for  the  accused,  who  may  feel  himself,  as  he  no 
doubt  in  most  cases  is,  under  a  sort  of  moral  compulsion 
to  give  evidence  for  himself,  the  Act  having  removed  his 
previous  disability  in  that  respect,  or  it  may  have  been  in 
order  to  avoid  any  even  apparent  inconsistency  with  the 
provision  corresponding  to  that  of  sec.  676  of  the  Criminal 
Code  which  deals  with  the  proceedings  upon  an  indictment 
for  committing  an   offence  after  a  previous   conviction   or 
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convictions.  There  the  prisoner  is  to  be  arraigned  in  the 
first  instance  upon  so  mucli  only  of  the  indictment  as 
charges  the  subsequent  offence,  the  trial  of  the  question 
as  to  previous  convictions  being  deferred  until  he  shall  have 
been  found  guilty  of  that  offence.  Our  Criminal  Evidence 
Act  contains  no  section  corresponding  to  this  of  the  Im- 
perial Act,  tlic  only  exception  it  makes  to  the  competence 
of  the  accused  to  testify  being  in  respect  of  communications 
made  bv  husband  to  wife  or  bv  wife  to  husband  durin;? 
their  marriage. 

i'ractically,  therefore,  although  the  provisions  of  sec. 
676  must  be  complied  with,  whenever  it  is  intended  for  the 
purpose  of  imposing  an  increased  punishment  to  try  the 
question  whether  the  accused  has  been  convicted  of  previ- 
ous offences,  he  incurs  the  risk,  if  he  chooses  to  testify 
on  his  own  behalf,  of  having  such  conviction  proved  against 
him  for  the  purpose  of  affecting  his  credit  and  thereby 
incidentally  prejudicing  his  position  with  the  jury  in  regard 
to  the  charge  then  on  trial,  a  risk  which  by  the  Imperial 
Act  it  has  been  deemed  proper  to  exclude. 

In  the  case  before  us  the  questions  were  proper,  and 
the  testimony  they  were  intended  to  elicit  relevant  to  the 
issue  as  going  to  the  credit  of  the  witness  and  as  authorized 
by  sec.  695  of  the  Code.  The  accused,  instead  of  refusing 
to  answer,  stated  without  objection  what  was  probably  the 
truth.  Had  he  denied  the  facts  or  refused  to  answer,  the 
only  consequence  would  have  been  that  the  Crown  might 
have  proved  the  previous  conviction  in  the  manner  above 
stated.  It  is  therefore  clear  that  evidence  of  this  convic- 
tion by  the  accuj^d^s  own  admissions  was  proper,  and  it 
was  open  to  the  Judge  to  draw  therefrom  any  inference 
favourable  or  unfavourable  to  the  accused,  of  which  it  was 
justly  susceptible. 

May  8th,  1902. 
C.  A. 

REX  V.  HAISTRAHAN. 

Criminal  Law— Common  Betting  House — Incorporated  AaaociatioiVii 
Rare  Track— House  theyeon  of  Joint  Stock  Company— Criminal 
Code,  sees.  197,  198,  204. 

Case  stated  under  the  provisions  of  sec.  744  of  the  Code, 
by  the  police  magistrate  for  the  city  of  Windsor,  as  to 
whether  he  was  right  in  convicting  defendant  under  sees. 
197  and  198  of  the  Code  for  unlawfully  keeping  a  dis- 
orderly house,  that  is,  a  common  betting  house.     It  was 
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shewn  before  the  magistrate  that  a  house  was  used  and 
kept  for  betting  between  persons  resorting  thereto,  and  the 
keeper,  and  that  defendant  appeared  to  be  the  person 
having  the  management,  and  was  therefore  found  to  be 
the  keeper;  that  the  house  was  owned  by  a  joint  stock  com- 
pany called  "The  Essex  Racing  and  Athletic  Club,^^  of 
which  defendant  is  president,  and  is  situate  on  the  race 
track  of  the  Windsor  Driving  Park,  a  duly  incorporated 
association;  that  on  the  date  stated  in  the  information 
about  200  people  were  in  the  house,  and  about  30  of  them 
were  betting  with  defendant  and  his  assistants  upon  races 
in  Morris  Park,  New  York  State,  and  on  other  races  on 
the  local  track,  the  latter  races  being  conducted  by  the 
club  imder  agreement  with  the  association. 

E.  F.  B.  Johnston,  K.C.,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  and  Frank  Ford,  for  the  Crown. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  Garrow,  JJ.A.)  held  a9  follows: — The  house  was 
owned  by  a  joint  stock  company,  but  the  defendant  was 
found  to  be  the  keeper  of  the  house,  and  it  was  found  that 
the  house  was  kept  and  used  at  the  time  and  place  charged 
in  the  information  for  the  purpose  of  betting  between  per- 
sons resorting  thereto  and  the  keeper  thereof,  and  it  was 
also  found  that  there  were  there  a  number  of  persons 
betting  with  the  accused  and  his  assistants,  some  of  them 
upon  horse  races  then  in  progress  in  Morris  Park  in  the 
State  of  New  York,  and  others  upon  horse  races  then  in 
progress  upon  a  local  race  track,  which  latter  were  being 
conducted  by  the  Essex  Racing  and  Athletic  Club. 

What  is  struck  at  by  sees.  197  and  198  is  the  keeping  of 
a  common  betting  house  for  any  of  the  purposes  mentioned 
in  clauses  (a),  (6),  (c),  and  (d)  of  sec.  197.  The  first  clause 
(a)  deals  with  the  keeping  of  such  a  house  for  the  purposS 
of  betting  in  any  manner  between  the  persons  resorting 
thereto  and  the  different  classes  of  persons  specified  in 
items  (i),  (ii),  (iii),  and  (iv)  of  that  clause,  as  owners,  keep- 
ers, and  managers,  etc.,  thereof.  The  other  clauses  define 
other  purposes  connected  with  betting,  which,  if  a  house 
is  kept  therefor,  will  constitute  it  a  common  betting  house, 
and  therefore  a  disorderly  house,  but  with  these,  as  I  have 
said,  we  are  not  now  concerned,  as  the  conviction  does  not 
proceed  upon  them.  I  only  note  them  in  order  to  empha- 
size the  fact  that  the  offence  dealt  with  by  the  whole  sec- 
tion is  the  keeping  of  a  house,  office,  room,  or  other  place 
for  the  prescribed  purposes.  This  being  so,  the  facts  found 
bring  the  defendant  clearly  within  its  danger,  and  he  was 
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rightly  convicted.  It  was  strongly  urged  on  his  behalf  that 
he  had  done  nothing  but  what  is  permitted  by  sub-sec.  (2) 
of  sec.  204  of  the  Act.  That  section,  however,  whatever 
may  be  its  scope,  and  whether  some  of  the  acts  forbiddea 
by  it  might  be  evidence  of  an  offence  under  sec.  197  or  not, 
stands  by  itself.  It  is  enough  to  say  that  the  exception 
contained  in  sub-sec.  (2)  is  expressly  limited  to  the  first 
part  of  the  section,  and  there  is  no  ground  for  reading  it 
into  sec.  197.  There  is  nothing  in  sec.  204  of  the  Code' 
which  warrants  an  implication  that  a  common  betting  house 
may  be  kept  on  the  race-course  of  an  incorporated  associa- 
tion during  the  actual  progress  of  a  race  meeting.  See 
Walsh  V.  Trebilcock,  23  S.  C.  R.  695. 

J.  W.  Hanna,  Windsor,  solicitor  for  defendant. 


May  8th,  1902. 
C.  A. 

FALLIS  V.  GARTSHORE-THOMPSON  PIPE 

FOUNDRY  CO. 

Negligence— Injury  to  Person— Unsafe  Condition  of  Premises — Acci- 
dent of  Unheard  of  Nature— Findings  of  Jury, 

Motion  by  defendants  to  set  aside  verdict  of  jury  fo/ 
$400  and  judgment  of  MagMahon,  J.,  entered  thereon  in 
action  for  $5,000  damages  for  injuries.  The  plaintiflE  was 
employed  as  a  teamster  by  A.  D.  Garrett  &  Co.,  coal  mer- 
chants, Hamilton,  and  while  delivering  coal  and  coke  on 
defendants'  premises  he  was  struck  in  one  eye  by  a  chip 
from  an  iron  pipe,  upon  which,  about  10  feet  from  plaintiff, 
an  employee  of  defendants  was  engaged  with  a  hammer 
and  chisel.  The  jury  (10  of  them  agreeing)  found  that  W." 
injury  was  caused  by  a  chip  of  iron  from  the  pipe  resultin;^ 
from  the  dangerous  condition  of  the  defendants^  premisct^, 
and  that  the  danger  would  have  been  obviated  by  a  movable 
or  stationary  screen. 

J.  Crerar,  K.C.,  for  defendants. 

J.  W.  Xesbitt,  K.C,  for  plaintiff. 

The  Court  (Armour,  C.J.O.,  Maclennan,  Moss,  JJ.A.) 
held  as  follows: — The  defendants  owed  a  duty  to  the  plain- 
tiff and  others  to  be  careful  and  guard  them  from  injury. 
There  was  evidence  upon  which  the  jury  might  find  as  they 
did,  and  the  result  of  their  finding  is  that,  as  regards  this 
plaintiff,  the  premises  were  dangerous,  and  defendants  were 
negligent.     No  complaint  is  made  of  the  charge. 
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The  case  is  governed  by  the  principles  of  law  laid  down 
in  Indermaur  v.  Dame,  L.  R.  1  C.  P.  274,  2  C.  P.  311,  anl 
other  kindred  cases. 


May  8th,  1902. 
C.  A. 

MONTREAL  AND  OTTAWA  R.  W.  CO.  v.  CITY  OF 

OTTAWA. 

Railway— Right  to  Cross  Streets—'*  At  or  near "  Ctty—Expropria- 
tion  Proceedings  or  Compensation — Necessity  for—Extension 
of  City  Limits— Acquisition  of  Toll  Road, 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  2  0. 
L.  R.  336. 

A.  B.  Aylesworth,  K.C,  and  Taylor  McVeity,  Ottawa, 
for  appellants. 

Wallace  Nesbitt,  K.C.,  and  W.  H.  Curie,  Ottawa,  for 
plaintiffs. 

The  Court  (Armour,  C.J.O.,  Osler,  Maclennan, 
Moss,  JJ.A.)  were  unanimous  in  dismissing  the  appeal. 

Moss,  J.A. — The  plaintiffs  are  authorized  by  47  Vict, 
ch.  84  (D.)  to  lay  out,  construct,  and  finish  a  railway  from 
a  point  on  the  Grand  Trunk  Railway  of  Canada  in  the 
parish  of  Vaudreuil,  in  the  Province  of  Quebec,  to  a  point 
at  or  near  the  city  of  Ottawa,  in  the  Province  of  Ontario. 
.  .  .  Having  regard  to  the  subject-matter,  I  think  the 
word  '^at'^  should  be  taken  inclusively.  And  it  seems  to 
me  there  is  nothing  unreasonable  in  rendering  the  words 
"  a  point  at  the  city  of  Ottawa "  as  "  a  point  in  the  city  of 
Ottawa.^^  It  must  be  conceded  that  if  the  language  of  the 
Act  enables  the  plaintiffs  to  construct  their  line  to  a  point 
in  the  city,  that  carries  with  it  the  right  to  go  through  or 
across  the  city  to  reach  that  point,  unless  that  method  of 
reading  it  would  be  manifestly  unreasonable  in  view  of  all 
the  circumstances.  Besides,  the  Act  authorizes  the 
plaintiffs  to  connect  their  railway  with  any  other  railwav 
ai  or  near  Ottawa,  and  if  for  the  purpose  of  making  such 
connection  it  was  necessary  for  the  plaintiffs  to  carry  their 
line  across  the  city,  why  should  not  this  be  done? 

.  Next,  the  defendants  say  that  if  plaintiffs  are  author- 
ized to  construct  their  line  through  or  across  the  city,  what 
is  being  done  is  not  in  furtherance  of  that  design,  but  is 
nothing  more  than  the  laying  of  a  short  curve  or  link  from 
iLe  main  line  of  the  Canadian  Pacific  Railwav  to  the  lino 
of  the  St.  Lawrence  and  Ottawa  Railway  Company,  a  lino 
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also  controlled  by  the  Canadian  Pacific  Railway  Company. 
There  is  nothing  in  the  Act  of  incorporation  to  prevent  the 
work  of  connection  from  being  commenced  at  either  end, 
and  the  evidence,  as  well  as  the  plan,  profile,  and  book  of 
reference,  shews  that  the  intention  is  to  complete  the 
work  within  the  time  limited  by  the  last  Act.  Other  ques- 
tions may  arise  in  the  event  of  that  not  being  done,  but 
at  present  there  appears  to  be  no  objection  to  the  plaintiffs 
proceeding  in  the  way  they  have  been.     .     .     . 

No  mention  is  made  in  the  Act  of  incorporation  of  the 
county  of  Carleton,  but  if,  for  the  purpose  of  reaching  their 
point  in  the  city  of  Ottawa,  or  of  making  connection  with 
another  railway  at  or  near  the  city  of  Ottawa,  it  becomes 
necessary  to  take  the  line  into  the  county  of  Carleton,  the 
plaintiffs'  Acts,  by  implication,  give  power  to  do  so. 

The  defendants  next  take  the  ground  that  the  plaintiffs 
are  not  entitled  to  enter  upon  the  Richmond  road,  or  use 
it  for  the  purposes  of  their  railway,  without  first  taking 
steps  to  acquire  by  agreement  or  expropriation  a  right  of 
way  over  it,  and  make  compensation  to  the  defendants 
therefor,  because  the  part  of  the  road  in  question  is  the 
private  property  of  the  defendants,  and  is  not  held  by  them 
as  ordinary  public  highways  are.  .  .  .  Under  51  Vict, 
ch.  53,  the  defendants,  in  1888,  paid  to  the  Bytown  and 
Nepean  Road  Company  $1,170  as  compensation  for  the 
portion  of  the  Richmond  road  embraced  within  the  enlarged 
limits  of  the  city,  but  no  conveyance  or  transfer  was  exe- 
cuted to  the  defendants,  and  since  that  time  the  road  has 
apparently  been  used  by  the  defendants  in  the  same  way 
as  the  other  streets  of  the  city.  .  .  .  The  highest  effect 
that  can  be  given  to  the  transaction  of  1888  is  that  the  in- 
terest of  the  road  company  was  extinguished,  and  the  high- 
way was  restored  to  the  municipality  of  the  defendants, 
which  had  acquired  territorial  jurisdiction  over  that  part 
of  the  municipality  of  Nepean  embracing  the  portion  of 
the  road  in  question.  The  highway  in  question  is  not  the 
private  property  of  the  defendants,  nor  to  be  regarded  in 
the  sense  that  property  acquired  and  held  for  a  city  hall 
or  a  market  house,  or  property  like  that  in  question  in  Re 
Bronson  and  Ottawa,  1  0.  R.  415,  is  to  be  regarded. 

Lastly,  the  defendants  contended  that,  even  if  the  Rich- 
mond road  is  to  be  considered  as  an  ordinary  highway, 
under  the  Railway  Act  a  railway  company  is  not  entitled 
to  cross  it  in  the  line  of  its  railway  without  the  defendants^ 
consent,  save  on  condition  of  making  monetary  compensa- 
tion to  defendants  and  assuming  the  maintaining  of  the 
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highway  at  the  crossing,  as  well  as  submitting  to  such  terms 
and  conditions  as  may  be  imposed  by  the  Bailway  Com- 
mittee. I  am  nnable  to  find  in  the  Bailway  Act,  or  in  any 
other  enactment,  any  warrant  for  this  claim.  .  .  .  The 
m.unicipality  may  in  some  cases  secure  terms  froi^  the  Rail- 
way Committee,  but  no  provision  is  made  for  ordering 
monetary  compensation  for  the  user  of  the  highway  in- 
volved in  crossing  it  at  rail  level.  This  privilege  of  cross- 
ing does  not  appear  to  fall  within  any  of  the  classes  of 
interests  for  which  compensation  is  provided  under  sees. 
132  to  172.  In  no  case  that  I  ami  aware  of  has  a  claim  for 
compensation  to  a  municipality  for  the  user  of  a  highway 
by  a  railway,  arising  from  the  mere  crossing  in  the  line  of 
railway,  been  presented  or  countenanced.  Sydney  v. 
Young,  [1898]  A.  C.  457,  Donnaher  v.  State  of  Mississippi, 
8  Sm.  &  M.  649,  and  Dillon  on  Municipal  Corporations, 
4th  ed.,  p.  834  n.,  referred  to. 

Scott,  Scott,  &  Curie,  Ottawa,  solicitors  for  plaintiffs. 
Taylor  McVeity,  Ottawa,  solicitor  for'^  defendants. 


May  9th,  1902. 
divisional  court. 

CANADIAN  BANK  OF  COMMERCE  v.  ROLSTON. 

ExecuHonr-Equity  of  RedemptiotP—Doicer— Election — Right  to  Estate 
in  Land—Assign— Tenant  in  Common— Practice— B.  8,  0.  ch, 
77— Rules  1016,  1017,  1018, 

Appeal  by  plaintiffs  from  judgment  of  Lount,  J.,  dis- 
missing action  for  the  aid  of  the  Court  as  to  certain  execu- 
tions issued  by  plaintiffs  against  defendant  out  of  a 
Division  Court,  wherein  plaintiffs  had  recovered  judgment 
for  $162.65  and  $40.20  respectively  against  defendant,  who 
is  a  widow,  and  is  entitled  to  dower  in  certain  land  of  her 
late  husband,  or  to  an  undivided  one-third  share  or  interest 
therein,  subject  to  a  mortgage  made  by  him  for  $175.  The 
defendant  on  her  examination  for  discovery  declined  to  say 
whether  she  would  elect  to  take  dower  in  or  one-third 
absolutely  of  her  husband^s  estate.  The  trial  Judge  held 
that  defendant  had  an  interest  in  land  saleable  under  sees. 
29,  30,  and  31  of  the  Execution  Act,  R.  S.  0.  ch.  77. 

H.  J.  Scott,  K.C.,  for  appellants. 

M.  H.  Ludwig,  for  defendant. 

The  judgment  of  the  Court  (Faloonbridge,  C.J., 
•SirTREET,  J.)  was  delivered  by 

Street,  J. — In  whichever  way  the  widow  elects,  her  in- 
terest is  not  saleable  by  the  sheriff  under  a  /?.  fa.    If  she, 
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under  the  Devolution  of  Estates  Act,  elects  in  favour  of 
an  undivided  third  share  in  the  equity  of  redemption,  she 
becomes  tenant  in  common  of  the  equity  of  redemption 
with  her  children,  and  her  share  cannot  be  sold  under  a 
fi,  fa.:  Heward  v.  Wolfenden,  14:  Gr.  188;  Cronn  v.  Cham- 
berlin,  27  Gr.  551;  Samis  v.  Ireland,  4  A.  R.  118.  If  she 
elects  to  retain  her  dower,  there  is  no  authority  under  the 
statutes  in  a,  sheriff  to  sell  her  dower  in  an  equity  of  re- 
demption. 

Prior  to  the  passing  of  the  section  now  represented  by 
sec.  33  of  ch.  77,  R.  S.  0.,  it  had  been  held  that  the  right 
of  a  wudow  to  dower  which  had  not  been  set  apart  and 
ascertained  was  not  saleable  under  fi,  fa.  by  the  sheriff, 
but  that  the  section  in  question  included  such  a  right: 
Allen  V.  Edinburgh  Life  Assce  Co.,  25  Gr.  306.  But  sec. 
33  is  to  be  read  in  connection  with  sees.  29  to  32,  under 
which  equities  of  redemption  are  dealt  with,  and  an  interest 
in  an  equity  of  redemption  which  comes  within  sec.  30, 
as  well  as  wathin  sec.  33,  may,  under  the  combined  effect 
of  those  sections,  be  sold  by  the  sheriff  under  fi.  fa.,  unless 
such  a  sale  would  offend  against  the  limitations  imposed 
upon  such  sales  by  the  principles  laid  down  in  Heward  v. 
AVolfenden,  Cronn  v.  Chamberlin,  supra,  and  that  class  of 
cases.  But  a  widow  having  a  right  to  dower  which  has 
not  been  assigned,  although  she  is  entitled  to  redeem  a 
mortgage  to  which  her  dowser  is  subject,  is  not  possessel 
of  an  estate  in  the  land,  and  is  not  therefore  an  "assign'' 
of  her  husband,  nor  a  "  person  having  the  equity  of  redemp- 
tion/' within  the  meaning  of  sec.  29,  for  it  does  not  follow 
that  a  person  entitled  to  redeem  a  mortgage  is  necessarily 
an  oW'Uer  of  the  equity  of  redemption  in  the  land  mort- 
gaged. The  interest  of  the  defendant  as  dowress  in  an 
equity  of  redemption  does  not  therefore  appear  to  come 
within  sec.  30,  and  is  therefore  not  saleable  under  it  nor 
under  sec.  33.  If,  however,  the  widow  is  to  be  treated  as 
one  of  the  owners  of  the  equity  of  redemption,  then  still 
her  interest  is  not  saleable  by  the  sheriff  because  a  sale  of 
her  interest  would  offend  against  the  principles  of  Heward 
V.  Wolfenden,  supra. 

The  result  is  that,  in  my  opinion,  there  w^as  and  is  no 
/right  to  sell  this  interest  under  execution  in  the  ordinary 
manner. 

But  Rules  1016,  1017,  and  1018  offer  a  summary  method 
of  reaching  an  interest  of  this  nature  which  should  have 
been  adopted,  instead  of  bringing  a  new  action.  Order 
made   declaring  plaintiffs  entitled   to   a   charge  upon  the 
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estate  or  interest  of  the  defendant  in  the  lands  in  question 
and  that  same  be  sold.  Reference  to  Master  at  Walkerton. 
Costs  subsequent  to  judgment  to  plaintiffs.  No  costs  of 
appeal.  Scale  of  costs  to  be  that  of  County  Court  unless 
the  interest  of  defendant  sells  for  a  larger  sum  than  $400, 
in  which  case  scale  to  be  that  of  High  Court. 

David  Robertson,  Walkerton,  solicitor  for  plaintiffs. 

Frank  J.  Palmer,  Walkerton,  solicitor  for  defendant. 


Maclennan,  J.A.  May  10th,  1902. 

c.  a. — chambers. 

MURRAY  V.  WURTELE. 

Costa— Appeal— Parties — Added  Plaintiff, 

Motion  to  settle  certificate  of  judgment  noted  ante  p. 
298.     The  facts  sufficiently  appear  in  the  judgment. 

J.  E.  Jones,  for  defendants,  appellants. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff  Eraser. 

Maclennan,  J.A. — The  question  is  whether  Eraser 
ought  to  be  ordered  to  pay  the  costs  of  the  appeal.  I  have 
read  and  considered  all  the  papers,  and  I  see  no  ground 
on  which  Mn  Eraser  can  be  released.  The  order  of  22nd 
j^ecember  recites  that  it  was  made  upon  Mr.  Eraser^s  appli- 
cation to  vary  a  previous  order  of  13th  November,  1900, 
and  for  leave  to  be  added  as  a  party  plaintiff.  His  consent 
to  be  added  reads  "  to  be  added  as  a  party  plaintiff  and  to 
assume  responsibility  of  carrying  on  the  same  from  22nd 
December,  1900."  The  order  of  13th  November  stayed 
all  proceedings  in  the  action  (19  P.  R.  293),  and,  but  £jr 
Mr.  Eraser's  application,  the  action  could  not  have  pro- 
ceeded further,  and  no  appeal  by  the  defendants  would 
have  been  necessary.  By  Mr.  Eraser's  intervention  the  stay 
was  removed,  and  it  became  necessary  for  the  defendants 
to  appeal  against  the  judgment,  which  they  have  done  suc- 
cessfully. If  the  judgment  had  stood,  Mr.  Eraser  would 
have  had  the  benefit  of  it,  for  as  purchaser  of  the  note 
sued  on  the  judgment  was  his  property.  The  original 
plaintiff  had  no  interest  in  resisting  the  appeal,  except  as  to  • 
costs,  and  the  whole  substantial  interest  was  in  Mr.  Eraser. 
Under  these  circumstances,  notwithstanding  that  he  did  not 
appear  by  counsel  on  the  argument,  I  think  he  cannot  be 
Relieved  from  payment  of  the  costs  of  the  appeal. 
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Falconbridge,  C.J.  May  10th,  1903. 

TRIAL. 

DECKER  V.  CLIFF. 
Life  insurance— A9Hgntnent  of  Policy— Insurable  Interest— Creditor^ 

Action  by  the  infant  son  and  the  administratrix  of  the 
estate  of  Robert  J.  Decker,  deceased,  to  have  it  declared 
that  they  are  entitled,  subject  to  the  claim  of  defendant 
as  a  creditor  of  deceased,  to  the  proceeds  of  a  policy  of 
insurance  on  his  life  issued  by  the  Home  life  Assurance 
Company,  who  have  paid  the  money  into  Court.  The  policy 
was  in  favour  of  deceased's  wife,  who  predeceased  him, 
and  at  her  death  Decker  assigned  the  policy  to  defendant, 
who  claims  to  be  the  sole  beneficiary. 

J.  R.  Roaf ,  for  plaintiff. 

G.  M.  Macdonnell,  K.C.,  and  J.  M.  Farrell,  Kingston, 
for  defendant. 

Falconbridge,  C.J. — The  defendaut  paid  no  money  to 
the  deceased  at  the  time  of  the  assignment,  and  the  de- 
fendant filled  in  the  blank  line  in  the  assignment  for  des- 
cribing the  relationship — "creditor,  etc/'  In  this  way  only 
could  defendant  have  complied  with  condition  11  indorsed 
on  the  policy,  "  an  insurable  interest  existing  at  the  time  of 
the  assignment  must  be  shewn.''  The  deceased  was  inops 
consilii,  and  was  parting  with  his  sole  asset.  The  defend- 
ant cannot  now  be  heard  to  set  up  his  present  contention, 
and  must  be  declared  to  be  a  trustee  for  plaintiffs  of  the 
policy,  and  they  are  entitled  to  its  amount,  less  the  indebted- 
ness, if  any,  due  to  defendant  and  the  amounts  paid  by  him 
for  premiums,  with  simple  interest.  Reference  to  Master 
at  Walkerton.  Costs  up  to  judgment  to  plaintiffs.  Fur- 
ther directions  and  subsequent  costs  reserved. 

Roaf  &  Roaf,  Toronto,  solicitors  for  plaintiffs. 
Macdonnell  &  Farrell,  Kingston,  solicitors  for  defend- 
ant. 
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May  13th,  1902. 
divisional  court. 

AITCHISON  V.  McKELVEY. 

Specific  Performance— Agent^Fraud — Amendment—Delay. 

An  appeal  by  defendant  from  judgment  >of  Falcon- 
bridge,  C.J.,  ante  p.  51,  was  dismissed  with  costs,  on  the 
ground  that  the  evidence  supported  the  findings.  (Boyd,  C, 
Meredith,  C.J.) 

Falconbridge,  C.J.  May  13th,  1902. 

trial. 

LINDSAY  V.  STEATHROY  PETROLEUM  CO. 

Estoppel— Rent — (Jlaim    for,    hy    President    of    Company — Annual 

Statements  of  Assets  and  LiabiUties, 

Action  by  William  B.  Lindsay,  physdcian,  of  Strathroy, 
against  the  company  to  recover  $3,300,  the  amount  of  a 
promissory  note  given  for  money  lent,  f 3iOO  for  services  as 
manager,  and  $364  for  use  and  occupation  of  an  office.  The 
defendants  paid  $3,617.91  into  Court,  and  defended  as  to  the 
office  rent. 

J.  Folinsbee,  Strathroy,  for  plaintiff. 

L  F.  Hcrimuth  andi  C.  H.  Ivey,  London,  for  defendants. 

Falconbridge,  C.J.,  found  that  plaintiff  was  president 
of  the  company,  and  statements  of  assets  and  liabilities  were 
submitted  at  successive  annual  meetings,  and  no  reference 
was  made  to  any  claim  of  his  or  liability  of  the  company  in 
this  regard.  Pladntiff  never  formally  put  forward  any  claim 
until  after  he  was  rem6ved  from  the  office  of  president. 

Judgment  to  be  entered^  after  12th  June  next  declaring 
that  the  amount  paid  into  Court  is  sufficient  to  satisfy  the 
rlaintiUF's  claim,  and  directing  payment  of  the  mon^^v  in 
Court  to  plaintiflf.  Defendants  to  pay  pla'i.ntiff's  costs  up 
to  payment  into  Couri  No  costs  to  either  party  after 
payment  into  Court. 

J.  Folinsbee,  Strathroy,  solicitor  for  nlaintiff. 

Ivey  &  Dromgole,  London,  solicitors  for  defendants. 
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TRIAL. 

STRATHROY  PETROLEUM  CO.  v.  LINDSAY. 

vonverslonr— Retention  of  Books  flfMi  Papers  of  Company  by  President 

— Unreasonable  Refusal  to  Oive  Up. 

Action  for  return  of  books  and  papers  of  the  plaintiflEs 
and  for  damages  for  wrongful  detention.  The  defence  was 
that  the  defendant  was  ready  and  willing  to  give  up  the 
bcoks,  etc.,  and  that  the  action  was  unnecessary. 

I.  F.  Hellmuth  and  C.  H.  Ivey,  London,  for  plaintiffs. 

J.  Foldnsbee,  Strathroy,  for  defendant. 

Palcx)nbridge,  C.J.,  held  that  the  conditions  imposed 
by  defendant  or  his  agent  as  to  particularity  of  receipt,  etc., 
were  not  reasonable,  and  amounted  to  refusal,  as  did  also  his 
former  attitude  in  the  premises. 

Judgment  for  plaintiffs  for  J4  damages.  Plaintiffs  to 
have  costs  up  to  delivery  of  statement  of  defence.  Other- 
wise no  order  as  to  costs.'''  Thirty  days'  stay. 

Ivey  &  Dromgole,  London,  solicitors  for  plaintiffs. 

J.  Folinsbee,  Strathroy,  solicitor  for  defendant. 

MacMahon,  J.  May  14th,  1902. 

TRIAL. 

LEWIS  V.  ELLIS. 

Solicitor   and   Client — Liability    of    Solicitor   as   to  Investment  of 

ClicnVs  Money — Guaranty. 

Sutton  V.  Grey,  [1893]  1  Q.  B.  285,  distinguished. 

Action  against  a  solicitbr  for  an  account  of  moneys  placed 
in  his  hands  for  investment  upon  mortgages  of  real  estate. 
The  plaintiff  alleged  that  the  defendant  had  guaranteed 
some  of  the  investments. 

M.  Wilson,  K.C.,  and  A.  H.  Clarke,  Windsor,  for  plain- 
tiff. 

W.  M.  Douglas,  K.C.,  for  defendant. 

MacMahon,  J. — The  plaintiff  relied  on  two  letters 
written  to  him  by  the  defendant  as  containing  a  guaranty. 
In  the  first  letter  the  defendant  says,  "I  would  be  wnlling 
to  vouch  for  any  loan  that  I  put  through/^  And  in  the 
second  letter,  five  months  later,  he  says  :  "  As  to  my  guaran- 
teeing investments  made  through  me  to  your  friend,  all  I  can 
say  is  that  I  would  guarantee  loans  made  by  me  both  as  to 
title  and  valuation  unless  I  stated  to  the  contrarv." 
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There  is  certainly  no  guaranty  contained  in  either  of  the 
letters,  and  the  plaintiff  is  in  error  in  supposing  that  there 
existed  any  other  letter  from  the  defendant  guaranteeing  the 
loan.  Even  assuming  that  these  letters  afforded  evidence  of 
a  verbal  guaranty,  that  is  not  of  any  avail  to  the  plaintiff, 
as,  by  no  possible  stretch  of  the  imagination,  could  the 
defendant  be  said  to  come  within  the  case  of  Sutton  v. 
Grey,  [1893]  1  Q.B.  285.  In  that  case  it  was  held  that, 
although  the  contract  was  not  in  writing,  the  action  was 
maintainable,  because  the  defendant  had  an  interest  in  the 
transactions  equally  with  the  plaintiffs,  and  therefore  the 
contract  was  not  within  s.  4  of  the  Statute  of  Frauds.  In 
the  present  case  the  defendant  had  no  interest  whatever 
in  the  lending  of  the  money,  except  the  solicitor's  fee  and 
any  fee  charged  for  valuation,  both  of  which  were  paid  by 
the  borrower.  There  was  no  neglect  of  duty  by*  the  de- 
fendant, but  every  care  was  exercised  by  him  in  making 
the  valuations,  and  the  then  marketable  value  of  each  of 
the  properties,  as  stated  by  him,  was  amply  sufficient  to 
justify  the  advance  made  on  the  mortgage  in  each  case.  Ac- 
tion dismissed  with  costs. 

Clarke,  Cowan,  Bartlet,  &  Bartlet,  Windsor,  solicitors 
for  plaintiff. 

Ellis  &  Ellis,  Windsor,  solicitors  for  defendant. 


May  13th,  1902. 
divisional  court. 
GODBOLD  V.  GODBOLD. 

Executor^Insolvency — Administration  of  Estate  hy  Court — Motion 
for — Undertaking  to  Pay  into  Court — Costs. 

Appeal  from  order  of  Meredith,  J.,  ante  p.  233.  The 
same  counsel  appeared. 

The  Court  (Boyd,  C,  Meredith,  C.J.)  held  that  no 
reason  had  been  shewn  for  ordering  administration  by  the 
Court  or  for  the  appointment  of  a  receiver.  The  order 
below  went  further  even  than  was  necessary  in  the  plain- 
tiffs^ favour.  There  is  now  a  discretion  in  the  Court  to 
grant  or  refuse  administration,  and  the  Court  should  not 
interfere  where  the  administration  is  in  competent  hands. 
Nothing  to  the  executor^s  discredit  is  now  shewn  which  was 
not  known  to  the  testator  when  he  appointed  him  executor. 
The  executor  has  no  property,  but  has  paid  his  debts,  and 
cannot  be  considered  insolvent;  he  is  apparently  an  honest 
man.  His  refusal  to  allow  the  plaintiffs  to  see  the  will 
before  it  wa«  proved,  is  not  material,  and  is  not  evidence  of 
any  want  of  good  faith.    There  is  nothing  to  shew  that  he 


:^o8 

will  not  act  fairly  and  distribute  the  property.  The  under- 
taking of  the  executor  should  be  varied  so  as  to  be  efEective. 
Appeal  dismissed  with  costs,  but  order  varied  so  as  to  add 
to  the  undertaking  the  requirement  that  he  shall  collect 
with  due  diligence. 

May  12th,  1902. 
DivisioxAL  ooort: 

GRAHAM  V.  BOURQUE. 

Contract— Breach — Absolute  Refusal  to  Perform, 

Appeal  by  plaintiff  from  judgment  of  Lount,  J.,  ante 
p.  138. 

The  same  counsel  appeared. 

The.  Court  (Boyd,  C,  Meredith,  C.J.,)  varied  the 
judgment  below  by  reducing  the  defendants'  recovery  on 
their  counterclaim  to  |75.  Judgment  for  plaintiff  with 
costs  for  1958.05  (less  amount  paid  into  Court),  and  for 
payment  out  to  plaintiff  of  amount  paid  into  Court,  and 
for  defendants  for  |75  Vith  costs.  Judgments  to  be  set 
off  pro  tanto.  No  costs  of  appeal  to  the  Court  below  or  to  this 
Court. 


May  13th,  1902. 
divisional  court. 

REX  V.  McGBEGOR. 

Municipal  Corporation— By-Law  for  Prevention  of  Fires — Ejusdem 
Generis  Rule— Storing  Combustible  or  Dangerous  Material — 
Oils— Petroleum  Inspection  Act,  62  d  63  Vict.  ch.  $7,  does  not 
Supersede  Provincial  Legislation  on  Same  Subject— The  Latter 
Confers  Power  to  Make.  Police  or  Municipal  Regulations  of 
Local  Character  for  Prevention,  etc,,  of  Fires. 

Hodge  V.  The  Queen,  9  App.  Cas.  at  p.  131,  followed. 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to 
quash  conviction  of  defendant  by  the  police  magistrate  for 
the  city  of  Windsor,  for  that  defendant,  "  agent  of  the 
Queen  City  Oil  Company,  did  keep  at  one  time  in  a  house 
or  shop  within  the  city  limdts  a  larger  quantity  than  three 
barrels  of  coal  oil,  rock  oil,  water  oil,  or  other  similar  oils, 
and  a  laxp^er  quantity  than  one  barrel  of  crude  oil,  burning 
fluid,  naphtha,  benzole,  benzine,  or  other  combustible  or 
dangerouv«^  material,  contrary  to  the  city  by-law  for  preven- 
tion of  fires  and  other  purposes  therein  mentioned.'* 

G.  F.  Shepley,  K.C;,  for  defendant.  The  by-law  is  ultra 
vires,  not  being  within  any  of  the  powers  conferred  by  sec. 
542  of  the  Municipal  Act;  and  sub-sec.  17  of  sec.  542  is 
ultra  vires.      The  ejusdem  generis  rule  should  be  applied  to 
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the  words  "  and  other  combustible  or  dangerous  materials/' 
and  they  therefore  apply  only  to  articles  or  things  which  are 
combustible  or  dangerous  as  gunpowder  is,  and  they 
must  therefore  be  confined  to  explosives. 

W.  M.  Douglas,  K.C.,  for  prosecutor. 

.    J.  R  Cartwright>  K.C.,  for  Attorney-General  for  On- 
tario. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Lount, 
J.,)  was  delivered  by 

Meredfth,  C.J. — Anderson  v.  Anderson,  [18951  1  Q.B. 
749,  Ee  Stockport  Co.,  [1898]  2  Ch.  687,  696,  and  Parker 
y.  Merchant,  1  Y.  &  C.  C.  290,  shew  that  general  words  are 
to  be  given  their  common  meaning  unless  there  is  something 
reasonably  plain  on  the  face  of' the  instrument  to  shew  that 
they  are  not  used  with  that  meaning,  and  the  mere  fact  that 
general  words  follow  specific  words  is  not  enough.  But, 
even  if  the  general  words  were  to  be  given  a  restricted  mean- 
ing, looking  at  the  evident  purpose  of  the  whole  section 
— ^the  prevention  of  fires — and  the  powers  given  by  the 
various  sub-sections  to  enable ..xjouncils  to  pass  by-laws  to 
that  end,  the  sense  in  which  the  word  "combustible^^  and 
the  word  *'  dangerous  '*  are  used,  is  that  of  liability  to  cause 
or  spread  fire.  It  was  argued  in  support  of  the  other  objec- 
tion to  the  by-law  that,  inasmuch  as  the  Parliament  of 
Canada,  by  the  Petroleum  Inspection  Act,  62  &  63  Vict. 
ch.  27,  has  legislated  on  the  subject  of  the  storing  of  petro- 
leum and  nanhtha,  the  Provincial  legislation,  in  so  far  as  it 
deals  with  the  same  subject,  is  superseded  by  the  Dominion 
legislation.  ,  The  Dominion  Acts  and  the  regulations  made 
thereunder  do  not  supersede  the  Provincial  legislation  or 
any  by-laws  passed  under  the  authority  of  that  legislation. 
The  Provincial  legislation  was  intended  to  confer  power  to 
make  regulations  in  the  nature  of  police  or  municipal  regu- 
lations of  a  merely  local  character  for  the  prevention  of 
fires  and  the  destruction  of  property  by  fire,  and  (Hodge  v. 
The  Queen,  9  App.  Cas.  at  p.  131)  as  such  cannot  be  said 
to  interfere  with  the  general  regulation  of  trade  and  com- 
merce, and  does  not  conflict  with  the  provisions  of  the  Petro- 
leum Inspection  Act,  1899,.  or  the  regulations  as  to  the 
stors^e  of  petroleum  and  naphtha  which  are  in  force  under 
the  authority  of  that  Act.  Eule  nisi  is  discharged  with 
costs. 

Hearst  &  McKay,  Sault  Ste.  Marie,  solicitors  for  prose- 
cutor. 

Maclaren,  Macdonald,  Shepley,  &  Middleton,  Toronto, 
ftolicitoirs  for  defendant. 
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DIVISIONAL  COURT. 

REX  V.  BENNETT. 


May  14th,  1902. 


Costs— Conviction — Qwishing  of — Jurisdiction  in  High  Court  to 
Give  Costs  in  Criminal  Matters — Judicature  Act  has  no  Appli^ 
cation  to  Criminal  ^  Matters— Protection  to  Magistrate — Sec. 
891,  Criminal  Code. 

Motion  to  quash  a  conviction  of  defendant  by  a  justice 
of  the  peace  for  the  district  of  Algoma.  It  was  conceded 
by  oounsel  for  the  prosecutor  and  magistrate  that  the  qon- 
viction  must  be  quashed.  The  defendant  asked  for  coat^ 
against  both.  The  magistrate  asked  for  an  order  for  his 
protectix)n  under  sec.  891  of  the  Criminal  Code. 

W.  M.  Douglas,  K.C.,  for  defendant. 

F.  Denton,  K.C.,  for  prosecutor. 

W.  E.  Middleton,  for  magistirate. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Lom^T,. 
J.)  was  delivered  by 

Meredith,  C.J. — We  are  of  opinion  that  this  being  a 
proceeding  in  a  criminal  matter  the  Court  has  no  jurisdic- 
tion to  give  costs  against  the  prosecutor  or  against  the 
magistrate. 

The  question  as  to  costs  must  be  determined  apart  from: 
the  provisions  of  the  Judicature  Act,  which  have  no  appli- 
cation to  the  practice  or  procedure  in  criminal  matters  (sec. 
191),  as  indeed  they  could  not,  because  the  power  to  legis- 
late on  that  subject  is  by  the  British  North  America  Act^ 
1867,  assigned  exclusively  to  the  Parliament  of  Canada. 

The  practice  and  procedure  in  aU  criminal  causes  and* 
matters  in  the  High  Court,  as  was  pointed  out  by  the  present 
Chief  Justice  of  Ontario,  in  Eegina  v.  Beemer,  15  O.R.  at  p. 
270,  are  to  be  the  same  as  the  practice  and  procedure  in 
similar  causes  and  matters  before  the  establishment  of  the 
Hififh  Court  :  46  Vict.  ch.  10,  sec.  2,  now  sec.  754  of  the 
Criminal  Code,  1892. 

What  that  practice'  was  is  pointed  out  in  Regina  v. 
Parlby,  [1889]  W.  N.  190,  6  Times  L.  B.  36,  53  J.  P.  774,. 
which  shews  that  the  Court  has  no  inherent  jurisdiction  to 
award  costs  against  the  prosecutor  on  the  making  of  a  rule 
absolute  to  remove  a  conviction  bv  certiorari  or  a  rule  ab- 
solute  to  quash  a  conviction  so  removed,  and  that  the  Court 
had  no  statutory  authority  conferred  upon  it  to  do  so. 

This  view  has  been  recognized  in  numerous  cases  as  cor-' 
rect,  and  has  been  acted  upon  by  the  Court  of  Appeal :  Lon- 
don County  Council  v.  Churchwardens  and  Overseers  of 
West  Ham   (2),  [1892]  2  Q.B.  173;  In  re  Fisher,  [1894]  1 
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Ch.  53,  450;  The  Queen  v.  Justieos,  etc.,  [1894 j  1  Q.B. 
453  ;  The  Queen  v.  Jones,  [1894]  2  Q.B.  382  ;  S3e  nlso  The 
Queen  v.  Lee,  9  Q.B.I),  at  p.  396,  per  Field,  J. 

Two  cases  are  reported  in  which  the  English  High  Court, 
after  the  passing  of  the  Judicature  Act,  gave  co<*t9,  iii  one 
of  them  against  the  respondents  on  niaknng  absolute  a  rule 
nisi  to  quash  in  part  an  order  of  the  Quarter  Sessions  :  lie- 
gina  V.  Goodall,  L.  R,  9  Q.  R.  557  ;  and  the  other  against 
the  magistrate:  Eegina  v.  Meyer,  1  Q.  B.  D.  175;  but  both 
of  these  cases  were  before  the  decision  in  In  re  Mills,  34 
Ch.  D.  24,  bj  which  it  was  settled,  contrary  to  what  h«ad  been 
thought  by  some  Judges,  that  the  Judicature  Act  had  not 
conferred  on  the  High  Court  any  new  jurisdiction  as  to.  costs. 

Eegina  v.  Parlby,  according  to  the  report  of  it  in  22  Q. 
B.  D.  520,  at  p.  528,  would  seem  to  be  another  case  of  the 
same  class,  but  the  statement  made  there  that  the  rule  was 
made  absolute  with  costs  is  erroneous.  The  subsequent  re- 
ports of  the  case,  which  have  been  mentioned,  shew  that 
the  question  of  costs  was  not  dealt  with  when  the  decision 
ot  the  Court  there  reported  was  given,  but  was  subsequently 
argued,  when  costs  were  ref ufle4  on  the  ground  stated  in  the 
subsequent  reports. 

In  this  Province  costs  have  been  awarded  agaanst  the 
prosecutor  in  several  cases.  Most  of  them  were  decided 
before  In  re  Mills,  and  in  some  of  them  the  conviction  or 
order  quashed  was  for  a  penalty  imposed  by  or  under  the 
ai'thority  of  Provincial  logislalion,  to  wliicii  different  con- 
siderations apply,  at  all  events  since  the  parsing  of  the  Law 
Courts,  1896,  59  Vict.  ch.  18,  sec.  2,  sched.  (35),  by  which 
the  provision,  which  up  to  that  time  was  contained  in  the 
Judicature  Acts,  by  which  proceedings  on  the  Crown  or 
Revenue  side  of  the  Queen's  Bench  and  Conunon  Pleas  Di- 
visions were  excluded  from  thi?. operation  of  those  Acts,  was 
repealed. 

If  the  question  to  be  determined  were  one  of  practice 
only,  we  should  not  feel  justified  in  disturbing  any  settled 
'practice  that  had  been  shewn  to  exist,  but,  as  it  is  not  of 
that  character,  but,  as  I  have  said,  one  as  to  the  jurisdic- 
tion of  the  Court,  and  being  of  opinion  that  the  Court  has 
no  jurisdiction  to  award  costs  in  a  criminal  matter  against 
the  prosecutor,  we  are  bound  to  disregard  that  practice  and 
to  give  effect  to  that  opinion. 

Cases  in  which  costs  have  been  given  against  an  un- 
successful applicant  for  a  writ  of  certiorari  or  to  quash  are 
to  be  distinguashed,  for  in  such  cases  the  Court  has  juris- 
diction to  give  costs  against  the  applicant,  either  because  of 
the  recognizaaice  which  he  has  entered  into  to  pay  the  costs, 
or  of  the  inherent  power  which  the  Court  possesses  to  giva- 
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costs  a*s  a  punishment  for  erroneously  putting  the  jurisdic- 
tion of  the  Court  in  motion. 

The  conviction  will  therefore  be  quashed  without  costs, 
and  there  will  be  no  order  for  the  protection  of  the  magis- 
trate. 

McFadden  &  McPadden,  Sault  Ste.  Marie,  solicitors  for 
magistrate. 

Denton,  Dunn,  &  Boultbee,  Toronto,  soHcitors  for  pro- 
secutor. 

Hearst  &  McKay,  Sault  Ste.  Marie,  solicitors  for  de- 
fendant. 


May  13th,  1902. 

niVlSlON^AL  COURT. 

MINNS  V.  VILTJ^GE  OP  OMEMEE. 

Municipal  Vorjmrution — Way— Non-repair — Opening  in  Street — Acci- 
dent to  Foot  Passenger — lAability  of  Municipal  Oorporation — 
Nonfeasance — Trap-door— Want  of  Guard — Limitation  of  Ac- 
tions. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  2  0.  L. 
K  579. 

The  plaintiffs  are  husband  and  wife.  The  defendant 
Graham  is  a  hotelkeeper  in  the  village  of  Omemee.  The 
plaintiffs  allege  that  the  corporation  permitted  and  allowed 
defendant  Graham  to  make,  keep,  and  maintain  an  opening 
or  hole  in  the  sidewalk,  on  George  street,  adjoining  his 
hotel,  for  the  purpose  of  an  outside  opening  into  its  cellar, 
and  that  defendants  did  keep  and  maintain  the  opening, 
and  left  a  loose  plank  beside  it,  and  did  not  guard  the  open- 
ing in  any  way  or  place  a  light  at  it.  On  the  llth  Septem- 
ber, 1900,  at  8  p.m.,  the  plaintiff  Margaret  Ellen  Minns 
struck  her  foot  against  the  plank,  and  fell  forward  into  the 
opening,  and  was  injured. 

6.  H.  Watson,  K.C.,  for  plaintiffs. 

F.  D.  Moore,  Lindsay,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  LOUNT,  J.)  was  delivered  by 

Meredith,  C.J. — The  question  for  decision  is,  whether 
the  limitation  provision  of  sec.  G06  of  the  Municipal  Act,  re- 
quiring that  actions  for  damages  for  which  a  municipality  is 
responsible,  for  its  default  in  keeping  its  roads,  streets, 
bridges,  and  highways  in  repair,  to  be  brought  within  three 
months  after  the  damages  have  been  sustained,  is  applicable 
to  the  appellants'  claim,  and  therefore  a  bar  to  their  action, 
assuming  the  respondents'  liability  for  the  damages  sustained 
to  have  been  made  out.    The  Chancellor  was  of  opinion  that 
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the  provision  was  applicable,  the  liability  beincr  for  non- 
feasance. I  think  that  the  view  of  the  Chancellor  was  right. 
But,  at  all  events,  assuming  that,  in  the  absence  of  a  statu- 
tory provision  limiting  its  liability,  a  municipality  which 
gives,  under  the  authority  of  a  statuto.  such  a  permission  as 
was  in  this  case  given  to  defendant  Graham,  is  answerable 
for  the  negligence  of  its  licensee,  it  is  clear,  looking  at  all 
the  provisions  of  the  Municipal  Act  having  a  bearing 
thereon,  that  the  Legislature  did  not  intend  that  a  muni- 
cipality giving  the  permission  which  bv  sec.  639  it  is  em- 
powered to  give,  should  be  under  any  liability  for  the  acts 
or  omissions  of  its  licensee,  except  in  so  far  as  liability  is 
declared  or  created  by  sec.  606,  and,  df  that  be  so,  it  follows 
that  the  action  not  having  been  brought  ^vithin  throe 
months,  the  claim  is  barred.    lAppeal  dismissed  with  costs. 

Stewart  ft  O^Connor,  Lindsay,  solicitors  for  plaintiffs. 

Moore  Sn  Jackson,    Lindsay,    solicitors    for     defendant 
corporation. 

Strattnn  &  Hall,  Peterborough,  solicitors  for  defendai^t 
Graham.  ' 


Falconbridge,  C.J.  May  12th,  1902. 

TRIAL. 

DEERING  V.  BEATTY.     . 

Partnership — LiaMlity    of    Partner — Holding    Out — Contract — Con- 
struct ion — Interest — A ccount  8ta ted. 

Action  for  an  account  by  a  Chicago  firm  of  deajers  in 
harvesting  machinery  against  their  selling  agents  at  Orangc- 
ville.  ! 

J.  N.  Fish,  Orangeville,  for  plaintiffs. 

A.  A.  ITughson,  Orangeville,  and  George  Bobb,  Orange- 
ville, for  defendants. 

Palcx>nbridge,  C.J. — ^I  find  :  (1)  As  to  the  constitution 
of  the  finn  of  Beattv  &  Co..  that  Annie  Bcattv  was  the  -oli^ 
member  thereof  ;  that  every  precaution  was  taken  to  give 
publicity  to  the  fact  bv  way  of  registration  anxl  otherwise: 
that  Bobert  Boatty  had  njade  an  a*ssignmont  for  the  ])enefit 
of  cre<lJtor8  before  the  transactions  took  place;  that  nil  the 
formal  docunicnts  and  papers  were  signed  bv  him  "Boatty 
&  .Co.,  per  B.B.,''  or  "by  R.B.,"  or  "pp-^-^-"  that  there 
had  been  a  power  of  attornov  from  Annie  Beattv  to  her  hus- 
band, but  plaintiffs  were  not  satisfied  with  this,  and  had  a 
new  one  prepared  and  executed  on  a  form  of  their  own  : 
that  against  all  these  things  there  is  only  verbal  evidence  of 
"holding  out,**  which  is  denied  bv  defendants,  and  which 
is  not  sufficient  to  fasten  Robert  Beatty  with  liability  during 
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the  period  in  question.  (2)  As  to  the  question  of  interest, 
I  find  in  favour  of  plaintiffs,  both  as  to  the  reformation  of 
the  contract  suggested  by  defendant  and  as  to  the  construc- 
tion thereof  ;  the  increased  price  was  not  to  be  in  lieu  of 
interest.  (3)  No  suflBcient  grounds  have  been  shewn  for 
dislcrbing  the  accounts  stated.  I  direct  a  reference  to 
the  Master  at  Orangeville  upon  the  basis  of  these  findings. 
Further  directions  and  all  questions  of  costs  are  reserved  be- 
fore me;  and  upon  further  directions  either  party  may  shew 
by  aflSdavit  or  viva  voce  what  efforts  have  been  made  to  strike 
a  balance  without  going  before  the  Master.  If  the  particts 
should  intimate  that  they  can  themselves  adjust  the  account 
and  that  the  case  will  go  no  further,  probably  I  shall  not  give 
costs.    Stay  for  30  days. 

Walsh  &  Fish,  Orangeville,  solicitors  for  plaintiffs. 

George  Bobb,  Orangeville,  solicitor  for  defendants. 

Street,  J.  May  15th,  1903. 

TRIAL. 

DAWDY  V.  HAMILTON,  GEIMSBY,  AND  BEAMSVILLE 

ELECTEIC  R.  W.  CO. 

StUKt  Railtoait^Accident  to  Passenger— Conductor  Attempting  to  Pull 
Passenger  on  Moving  Car — Scope  of  AuthoHtp  of  Conductor, 

Coll  V.  Toronto  B.  W.  Co.,  25  A.  E.  55,  followed. 

Action  for  negligence,  tried  with  a  jury  at  Welland.  The 
plaintiff^s  story  was  that  she  was  standing  on  the  platform 
(.r  defendants'  station,  signalling  with  her  hand  to  one  of 
their  cars  which  was  coming  on  at  a  rapid  rate  and  into 
which  she  wished  to  get.  As  the  car  passed  her,  her  hand 
was  seized  by  the  conductor  of  the  car,  and  she  was  lifted 
from  the  platform  and  carried  bodily  some  ten  feet,  when 
the  conductor  let  go,  and  she  landed  on  her  feet;  that  during 
this  period  she  was  struck  on  the  breast  by  the  handle  bar 
and  injured.  She  said  she  did  not  attempt  and  did  not  intend 
to  get  upon  the  car  until  it  stopped.  The  defendants  called 
no  witnesses,  and  the  jury  found  that  the  injury  to  plaintiff 
was  caused  by  the  conductor  seizing  her  by  the  hand,  causing 
her  to  strike  on  the  end  of  the  car;  that  he  was  trying  to 
pull. her  on  the  car;  that  he  acted  negligently  in  doing  so; 
and  they  assessed  the  damages  at  f  650.  At  the  trial  the 
defendants'  motdon  for  a  nonsuit  was  refused,  and  the 
questions  for  the  jury  were  submitted  to  counsel  before 
being  put.  No  objection  was  taken  to  the  form  of  the  ques- 
tions, and  no  other  questions  were  suggested. 

W.  M.  German,  K.C.,  and  G.  H.  Pettit,  Welland,  for 
plaintiff. 

E.  E.  A.  DuVemet  and  L.  C.  Baymond,  Welland,  for  de- 
fendants. 
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Street,  J.,  held  that  in  endeavouring  to  pnll  on  board 
a  car  a  person  who  was  merely  standing  on  the  platform 
and  not  attempting  to  get  on  board,  the  conductor  was  not 
acting  within  the  scope  of  his  duty  as  a  servant  of  the 
company:  Coll  v.  Toronto  R.  W.  Co.,  25  A.  li..55,  and  caj^s 
there  cited.     Action  dismissed  with  costs. 

Genuan  &  Pettit,  Welland,  solicitors  for  plaintiff. 
DuVemet  &  Jones,  Toronto,  solicitors  for  defendants. 

May  15th,  19l)2. 

DIVISIONAL  COITRT. 

REX  V.  ST.  PIERRE. 

Municipal  Corporation — ByJaw — Transient  Traders — Trader  Living 
at  Hotel  and  Taking  Orders  for  Clothing  to  he  Made  of  Samplq 
8hewnr—Not  ioithin  Transient  Trader  Clauses,  of  Municipal 
Act — Conviction — Statute  Taking  Away  Right  to  Certiorari. 

Motion  by  defendant  to  make  absolute  a  rule  nisi  quash- 
ing a  conviction  of  defendant  by  the  police  magistrate  for 
the  city  of  Ottawa,  for  offering  goods  for  sale  contrary  to  a 
transient  traders'  by-law  of  the  city  tjf  Ottawa. 

E.  E.  A.  DuVemet,  for  defendant,  contended  that  the 
sales  were  not  at  Ottawa;  that  the  defendant  was  in  the  same 
position  as  any  other  commercial  traveller;  and  was  not  a 
transient  trader. 

,'A.  B.  Aylesworth,  K.C.,  for  prosecutor,  contended 
that  the  defendant  was  properly  convicted ;  that  the  question 
as  to  where  the  sales  took  place  was  one  for  the  magistrate ; 
and,  at  all  events,  that  the  certiorari  should  not  have  been 
granted,  the  Act  2  Edw.  VII.  ch.  12,  sec.  14,  having  taken 
awav  the  riglit  to  certiorari. 

DuVemet,in  reply,  contended  that  certiorari  will  be  grant- 
ed for  want  of  jurisdiction,  notwithstanding  such  enactment : 
and  that  there  is  want  of  jurisdiciJion  when  the  evidence 
does  not  disclose  an  offence  within  the  statute. 

The  judgment  of  the  Court  (Boyd,  C,  Meredith,  C.J.) 
was  delivered  by 

Boyd,  C. — There  being  no  statutory  provision  as  regards 
transient  traders,  similar  to  that  as  reerards  hawkers,  that 
the  description  is  to  include  those  who  carrv  or  expose 
samples  or  patterns  of  goods  to  be  delivered  afterwards,  the 
defendant  does  not  come  under  the  category  of  transient 
traders.  No  goods  were  offered  for  sale.  Samples  of  goods 
were  exhibited  suitable  for  clothing,  and  the  transaction  was 
carried  out  by  the  choice  of  some  particular  pattern  in  Ot- 
tawa, notification  of  which  was  sent  to  Montreal,  whereupon 
the  garment  was  made  out  of  that  material,  and  forwarded 
to  the  T>er8on  giving  the  order  at  Ottawa,  who  then  made, 
payment  on  delivery.    The  collocation  of  the  words  in  the 
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statute  as  to  sale  or  offering  for  sale  by  transient  traders 
implies  some  exhibition  and  visible  presentation  of  the  goods 
dealt  in,  such  as  occurs  in  sales  by  auction,  the  whole  trading 
being  carried  on  by  the  occupant  of  fixed  premises  within 
the  municipality.  Neither  in  terms  nor  in  substance  was 
there  an  offering  of  goods  for  sale  within  the  mun-icipality. 
Nevertheless,  the  effect  of  this  method  of  dealing  may  be 
to  affect  prejudiciallv  the  business  of  tax-paying  tailors  and 
clothiers  of  Ottawa. 

According  to  the  cases,  certiorari  lies  if  the  masristratc 
has  no  jurisdiction  over  the  matter  adjudicated.  That  is, 
there  was  no  power  to  pass  a  by-law,  or  to  convict,  under 
the  transient  traders'  clauses  in  the  Municipal  Act,  in  re- 
spect to  a  person  living  at  a  hotel  and  taking  orders  for 
clothing  to  be  made  out  of  material  corresponding  with 
samples  exhibited. 

Eule  absolute  quashing  conviction  without  costs. 

MacMahon,  J.  May  13th,  1903. 

TRIAL. 

PARENT  V.  COOK. 
Conversion — Trespass— Cutting  and  Removing  Trees — Damages. 

Action  for  damages  for  breaking  and  entering  lot  2  in 
the  12th  concession  of  the  township  of  Colchester,  containing 
107  acres,  and  cutting  down  and  removing  therefrom  timber 
and  wood,  and  also  for  carrying  away  felled  timber  and  wood 
and  committing  other  waste  and  damage. 

J.  W.  Hanna,  Windsor,  for  plaintiff. 

J.  H.  Bodd,  Windsor,  for  defendants. 

MacMj\hon,  J.,  after  reviewing  the  evidence,  held  that 
the  plaintiff  had  not  sustained  any  damage,  and  dismissed 
the  action  with  costs. 


May  12th,  1902. 
C.  A. 

GTTNN  V.  HAUPBB. 

Judgment — Death  of  Plaintiff  After  Argument  and  Before  Judgment — 
Certificate  of  Judgment  May  he  Amended  and  Dated  the  Day 
the  Argument  Terminated, 

Motion  by  defendants  ex  parte  to  vary  the  certificate  of 
the  judgment  of  this  Court  by  changincr  the  date  from  that 
of  the  pronouncing  of  judgment  to  that  of  Hie  argum^it, 
the  plaintiff  having  died  between  argument  and  jjadgmfiBt. 
In  ignorance  of  his  death,  the  defendants  applied  for  and 
obtained  the  isoue  of  ihe  certificate  of  judgment,  which  bore 
date  as  of  the  day  on  which  the  judgment  was  pronounced. 

T.  D.  Delamere,  K.C.,  for  defendants. 
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The  judgment  of  the  Court  (Osler,  Maclennan,  and 
Moss,  J  J.  A.)  was  delivered  by 

Moss,  J. A.,  who,  after  referring  to  Turner  v.  London  and 
South  Western  li.W.Co.,  L.B.  17  Eq.  561,  CoUinson  y.  Lister, 
20  Beav.  355,  Troup  v.  Troup,  16  W.  R.  573,  and  Ecroyd 
V.  Couithard,  |  ISi^TJ  2  Ch.  554,  said: — These  cases 
shew  that  where  at  the  time  of  giving  judgment 
the  Court  is  aware  that  an  abatement  has  occurred 
since  the  argument,  it  may  direct  the  judgment,  to 
be  dated  as  of  the  day  when  the  argument  terminated. 
Rrde  629  provides  that  every  judgment  and  order  pronounced 
by  the  Court  or  a  Judge  shall  be  dated  as  of  the  day  on 
which  it  is  pronounced,  and  shall  take  effect  from  that  date, 
unless  otherwise  directed.  In  the  present  case,  if  the  Court 
had  been  aware  of  the  death  of  the  plaintiff  when  giving 
judgment,  it  would  have  pronounced  it  and  directed  it  to  be 
entered  as  of  the  day  of  the  alignment,  and  it  would  then 
have  borne  that  date,  and  have  been  so  entered.  The  certifi- 
cate of  this  Court  having  issued  in  its  present  form  through 
ignorance  of  an  existing  fact,  the  Court,  in  the  exercise  of 
its  inherent  power  over  its  records,  may  now  give  the  proper 
directions  with  regard  to  its  form:  Re  Swire,  30  Ch.  D.  239; 
Sherk  v.  Evans,  22  A.R.  242;  Rattray  v.  Young,  Cass.Sup.Ct. 
Dig.  692.  And  the  proper  course  is  to  amend  it  by  dating  it 
as  of  the  day  of  the  argument,  and  by  inserting  in  the  body 
thereof  a  direction  that  it  be  entered  as  of  the  day  of  the 
argument.  Direction  accordingly.  No  costs  of  application 
or  amendment. 

J.  L.  Whiting,  Eingston,  solicitor  for  defendants. 
Robertson,  J.  May  12th,  '1902. 

TRIAL. 

HOLMES  V.  TOWN  OF  GODERICH. 

JH'anicipal  Varporation — "  Ordinary  Current  Expenditure  " — liy  tutt* 
to  It  nine  Money  for — Right  of  Corporation  to  Use  Portion  of 
Such  Money  as  Security  on  Appeal  by  it  to  Supreme  Court. 

Action  to  reslrkin  defendants  from  diocounting  or  in  any 
way  dealing  with  a  promissory  note  for  f 2,000,  made  for  the 
purpose  of  providing  funds  for  security  for  appeal  to  Su- 
preme Court  of  Canada  in  a  former  action  of  Holmes  v. 
Town  of  Goderich,  and  for  delivery  up  of  note  for  cancel- 
lation. The  note  in  question  was  signed  by  the  mayor  and 
treasurer  of  the  town  and  sealed  with  the  seal  of  the  town 
corporation.  The  council  of  the  town  had  previously  passed 
by-lafvs  authorizing  the  mayor  and  treasurer  to  lx>rTow 
f 22,000  from  the  Bank  of  Montreal  for  current  expenditure 
of  the  corporation.  These  by-laws  were  acted  upon,  and 
from  time  to  time  money  was  drawn  from  the  bank  as  re- 
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quired  for  current  expenditure,  notes  being  delivered  to  the 
bank  for  such  sums  as  were  required.  At  tlie  time  the  note 
i\\  question  was  given,  f  5,000  of  the  f  22,000  remained  to  be 
borrowed.  , 

.  W.  Proudfoot,  Goderich,  for  plaintiff. 

J.  T.  Qarrow,  K.C,  for  defendants. 

KoBERTSON,  J, — It  is  contended  by  the  defendants  tliat 
the  by-laws  atithorizing  the  borrowing  of  the  sum  of  f  22,000 
are  still  in  force;  and,  therefore,  whatever  sum  or  sums  may 
have  been  lent  by  the  defendant  bank  under  the  authority 
therefor,  not  exceeiiing  that  sum,  must  be  assumed  for  the 
present  as  being  justitied. 

On  the  otlier  hand,  the  plaintiff  contends  that  the 
amount  thus  authorized  to  be  borrowed,  exceeded  the  sum 
wi-ich,  imder  sec.  4»Sr>  of  the  Municipal  Act,  the  council 
had  authority  to  borrow;  and  the  by-laws,  therefore,  are 
ultra  vireSy  because  f  22,000  was  in  excess  of  80  per  cent*,  of 
the  amount  collected  as  taxes,  to  pay  "  the  ordinary  current 
expenditure  ^  of  the  municipality  in  the  "preceding  year. 

The  total  amount  collected,  of  all  taxes,  for  1900  at  the 
time  of  the  passing  of  ihe  by-laws,  was  f28,154.<>8;  of  thi^ 
sum,  80  per  cent,  would  be  more  than  the  amount  authorized 
tr  be  borrowed  by  $5,030.9.'],  if  the  plaintiff's  contention  is 
correct.     .  .       • 

The  question  then  is,  what  is  the  meaning  of  the  words; 
'^ordinary  current  expenditure^^  ?  After  much  consider- 
ation I  have  come  to  the  conclusion  that  the  whole  sum  of 
the  estimates  for  1900,  viz.,  $30,084.12,  as  sliewn  in  the  4th 
paragraph  of  the  admissions,  as  follows:  fox  public  schools, 
$5,000;  for  separate  schools,  $450;  for  collegiate  institutes, 
$2,800;  for  county  rate,  $984.70;  for  consolidated  debenture 
debt,  $3,755.48;  and  for  all  other  purposes,  $17,093.94:  was 
the  sum  levied  to  be  collected  f pr  that  purpose;  but,  as  the 
whole  amount  was  not  collected  up  to  the  time  of  the  passing 
of  the  by-laws,  the  percentage  for  borrowing  was  calculated 
on  the  latter  sum,  $28,154.68.  ♦  *  ♦  To  say  that  the 
sums  required  for  public  school  purposes  or  for  separate 
schools  or  for  collegiate  institutes  or  for  county  rates  or  for 
consolidated  debenture  debts,  are  not  all  within  the  "  ordia- 
ary  current  expenditure  "  of  the  municipality,  is  something 
I  cannot  understand.  "  Expenditure  "  of  the  character  in- 
dicated appertains  to  every  municipality.  Such  "expendi- 
ture "  includes  all  sums  which  are  not  to  be  applied  in  pay- 
ment 01  liabilities  cxcopiionai  in  character  and  arc  ndt 
rccurrin;?  year  bv  year.  Scott  v.  Peterborough,  19  TJ.  C.  R. 
469,  McMast^r  v.  Newmarket,  11  C.  P.  398,  Wallace  y: 
Oran^eville,  5  O.  R.  37,  Re  Olver  and  Ottawa,  20  A.  R.  529, 
do  not  declare  what  constitutes  "ordinary  current  expend- 
iture.''    *     *     *     It  appears  to  me  that  a  little  practical 
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common  sense,  and  common  knowledge,  must  be  applied  in 
disposing  of  this  question.  In  the  first  place,  it  may  be 
asked  why  the  council  of  any  municipality  was  authorized 
to  borrow  money  at  all.  One  and  all  have  the  power  to 
assess  and  levy  on  the  whole  taxable  property  within  ita 
jurisdiction,  a  sufficient  sum  in  each  year  to  pay  all  its  valid 
debts,  whether  principal  or  interest,  falling  due  within  the 
year,  etc.  The  work  of  the  assessar  is  the  first  thing  done; 
the  assessment  rates  being  returned  and  the  assessed  value  aa^ 
certained.  as  provided;  the  next  thing  in  order  is  to  aficertain 
the  amount  required  for  all  purposes  during  that  year;  an4 
a  rate  not  to  exceed  two  cents  on  the  dollar  on  the  whole 
assessed  value,  is  to  be  struck  for  all  purposes,  except  school 
rates.  Then  the  collector  goes  to  work.  Now  the  accom- 
plishment of  all  these  things  requires  time;  it  is  generally  as 
late  as  October,  and  sometimes  later,  before  the  taxes  are 
collected;  but  in  the  meantime  the  .liabilities  are  accruing 
due  front  month  to  month.  The  salaries  of  officials  have  to 
be  paid;  the  schools  require  funds  to  meet  teachers'  salaries 
and  other  expenses  connected  with  the  schools;  debentures 
are  becoming  due,  and  interest  thereon;  but  there  is  noth- 
irg  in  the  treasury  to  meet  these  several  demands.  This  being 
the  case,  the  Legislature  allowed  and  gave  power  to  the 
council  of  each  municipality  to  pass  by-laws  authorizing 
the  borrowing  of  what  was  neqessary  to  meet  those  several 
demands  in  anticipation  of  the  taxes  levied  and  being  col- 
lected. How  can  it  be  said  that  these  several  sums  thus 
falling  due  from  time  to  time  each  year,  as  shewn  by  the 
estimates  of  each  year,  and  the  money  to  meet  them  when 
paid,  is  not  "  current  expenditure  "  ?  There  is  nothing  to 
shew  that  there  is  a  "  debenture  sinking  fund  "  in  this  case, 
which,  of  course,  would  not  be  included  in  "  current  expend- 
iture.^'  That  fund,  if  any,  is  one  created  by  putting  by  a 
certain  sum  each  year,  levied  for  the  purpose  of  meeting 
debentures  yet  to  fall  due.  It  was  stated  at  the  Bar  that  the 
consolidated  debt  debentures,  referred  to  in  the  estimates, 
were  payable  by  annual  instalments,  and  the  amount  of  each 
instalment  waa  levied  each  year,  etc.,  and  there  was,  there- 
fore, no  "sinking  fund.'' 

I  have,  therefore,  come  to  the  conclusion  that  the  amount 
authorized  to.be  borrowed  by  the  by-law  No.  4  of  1901,  as 
amended  by  by-law  No.  4  (B)  of  1901,  authorizing  the  amount 
of  122,000  to  be  borrowed,  was  not,  nor  is  it,  ultra  vires 
ot  the  council  of  the  defendant  corporation.  And,  on  the 
whole  cage,  I  am  of  the  opinion  that  the  action  must  be  dis- 
missed, and  the  injunction  dissolved,  with  full  costs,  together 
with  the  costs  of  the  motion  to  extend  the  injunction  and  all 
costs  incident  thereto. 

Dudley  Holmes,  Goderich,  solicitor  for  plaintiff. 

Garrow  &  Garrow,  Goderich,  solicitors  for  defendants. 
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May  16th,  1903. 
divisional  court. 

CLARK  Y.  GEAY, 

Fraud  and  Miarepretfentation — Sale  of  Shares — Action  for  Deceit— 

Sole  or  Material  Cause  of  Purchase. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by  Lount, 
J.,  at  the  trial  at  Woodstock,  of  an  action  for  damages  for 
deceit,  inducing  the  plaintiff  to  purchase  from  defendant 
a  block  of  shares  in  the  Bear  Creek  Mining  Co.  of  British 
Columbia. 

The  motion  was  heard  by  Boyd,  C,  and  Meredith,  C.J. 

A.  B.  Ayleeworth,  K.C.,  for  plaintiff. 

6.  H.  Watson,  K.C.  for  defendant. 

Meredith,  C.J.: — ^In  order  to  entitle  the  defendant  to 
have  his  case  submitted  to  the  jury,  it  was  incumbent  on 
him  to  give  evidence  that  the  representations  upon  which 
he  relied  were  in  fact  made;  that  they  were  false  in  fact;  that 
the  defendant  knew  them  to  be  false,  or  made  them  reckless- 
ly, not  caring  whether  they  were  true  or  false;  and  that  the 
representations  were  the  sole  cause  of  the  plaintiffs  auC 
of  purchasing  the  shares,  or  materially  contributed  to  his 
purchafiing  them.  As  to  all  of  the  alleged  representations, 
except  that  as  to  the  f40,000  stated  to  have  been  in  the 
treasury  for  the  purpose  of  dereloping  the  mine,  there  was 
no  reasonable  evidence  that  they  were  false  to  the  know- 
ledge of  the  defendant,  or  that  they  were  made  by  him  ret::- 
lessly,  not  caring  whether  they  were  true  or  false.  The 
plaintiff  knew  that  the  information  which  the  defendant 
communicated  to  him  was  the  result  of  w^hat  had  been 
reported  to  him  from  British  Columbia  as  to  the  property; 
and  the  circumstance  that,  after  discovering  the  true  state 
of  matters,  the?  plaintiff  attributed  blame  for  the  false 
statement  to  Best^  from  whom  the  defendant  derived  his 
information,  and  not  to  the  defendant,  is  an  important  cir- 
cumstance to  be  considered  in  dealing:  with  this  branch.  As 
to  the  representation  as  to  the  140,000,  the  testimony  of 
the  plaint!iff  was  somewhat  vague  and  unsatisfactory,  but, 
assuming  that  it  vtsjq  slle^vn  to  have  been  made  as  charged 
by  plaintiff,  his  case  fails  for  lack  of  any  evidence  that  the 
representation  caused  or  materially  contributed  to  his 
act  of  purchasing  the  shares.  Nothing  can  be  found  in  the 
plaintiff's  testimony  in  the  nature  of  a  statement  of  that 
effect.  He  did  testiiv  tliat  ho  relied  on  the  defendant's 
representations  as  to  the  property;  but  that  means  as  to  the 
mining  property,  dts  character,  richness,  etc.,  and.  not  as  to 
the  financial  position  of  the  company  or  the  extent  to  which 
it  had  succeeded  in  disposing  of  its  shares.  Motion  dis- 
missed with  costvS,  without  prejudice  to  any  action  that  the 
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plaintiff  may  be  advised  to  bring  for  the  rescission  of  the 
contract  to  purchase  the  shares;  or  the  plaintiff  may  have 
the  option  of  a  new  trial  confined  to  the  representation  as  to 
the  |40,0Q0,  on  payment  of  the  costs  of  the  last  trial  and  of 
this  motion. 

Boyd,  C: — The  only  matter  to  be  considered  is  as*  to 
the  f40,000  representation.  This  was  not  complained  of 
tiU  a  late  stage,  and -then  by  amended  pleading.  The  repre- 
sentation as  pleaded  is  not  as  proved,  but  materially  varies 
therefrom.  The  evidence  as  to  what  was  represented  is  not 
distinct  and  clear  cut,  such  as  would  be  expected  in  order 
tu  establish  fraud  and  deceit,-  and  altogether  I  am  not  dis- 
posed to  differ  from  the  conclusion  of  my  brother  Meredith. 

J.  S.  Mackay,  Woodstock,  solicitor  for  plaintiff. 

Smith  &  Mahon,  Woodstock,  solicitors  for  defendants. 

MacMahon,  J.  May  12th,  1902. 

CHAMBERS. 

EEX  EX  EEL.  IVISON  v.  IRWIN. 

Municipal  Election— Tampering  with  Ballets — Evidence  of  Voters  as 
to  haw  they  Vast  their  Ballots  not  Admissible — Evidence  Tiva 
Voce  Supplementary  to  Affidavit  Evidence  Admissible — Dis^ 
cretion  to  Refuse  Leave  to  Cross-Examine  Affiants — Irregu- 
larities, 

Appeal  by  respondent  from  the  judgment  of  the  senior 
Judge  of  the  County  Court  of  Essex,  declaring  void  and 
setting  aside  the  election  of  the  relator  as  a  councillor  of 
the  town  of  Leamington. 

A.  B.  Aylesworth,  K.C.,  for  the  respondent. 

J.  H.  Rodd,  Windsor,  for  the  relator. 

MacMahon,  J. — There  w«re  ten  candidates  for  the 
office  of  councillor  for  the  town  of  Leamington,  of  whom' 
only  six  could  be.  elected.  The  respondent  was  elected  by 
a  majority  of  101  votes  over  Mr.  Coultice,  the  minority 
candMate  who  polled  the  vote  next  in  number  to  the  respon- 
dent, the  vote  being  : 

Irwin 300 

Coultice 199 


Majority  for  Ii*win 101 

Out  of  142  ballots  cast  at  poll  No.  3,  132  were  found  to 
be  marked  for  the  respondent,  while  29  voters  by  their  affi- 
davits and  3  others  who  gave  viva  voce  evidence — in  all, 
32  voters,— swear  that  they  did  not  vote  for  him;  there  as 
the  strongest  possible  evidence  that  in  some  way  access  was 
had  to  the  ballot  box  and  the  ballot  papers  tampered  with. 

Y^^^  regard  to  the  objection  of  the  improper  reception 
by  the  County  Court  Judge  of  viva  voce  evidence  on  behalf 
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of  the  relator,  it  was  contended  that  he  was  precluded  from 
supplementing  his  affidavit  evidence  hy  calling  witnesses  to 
give  viva  voce  evidence,  although  their  names  were  men- 
tioned in  the  notice  of  motion-  The  question  raised  w^ 
disposed  of  adversely  to  the  respondent's  contention,  in 
Regina  ex  rel.  Mcngan  v.  Fleming,  14  P.  R.  458.  ...  It 
appears  that,  although  objection  was  raised  to  the  evidence!, 
some  of  the  voters  were  called  as  witnesses  by  the  relator, 
and  stated  for  whom  they  voted.     .     .     . 

Section  200  of  the  Municipal  Act,  R.  S.  0.  ch.  223,  pro- 
vides that  "  no  person  who  haa  voted  at  an  election  shall  in 
aiy  legal  proceeding  to  question  the  election  or  return  be 
required  to  state  for  whom  he  voted.^'  Section  7  of  the 
Dominion  Elections  Act,  and  sec.  158  of  the  Ontario  Elec- 
tions Act,  R.  S.  0.  ch.  9,  are  in  like  terms.  See  Re  Haldi- 
mand  Election,  1  E.  C.  at  p.  574;  Re  Lincoln  Election,  4 
A.  R.  at  p.  210. 

The  improper  reception  of  the  evidence  to  which  I  have 
referred,  cannot,  however,  affect  the  judgment  appealed 
against,  as  without  such  evidence  there  was  the  evidence 
of  the  32  voters,  to  which  credence  was  given  by  the  learned 
County  Court  Judge,  which,  together  with  the  scrutiny  made 
by  him  of  the  ballots,  afforded,  as  he  considered,  ample  evi- 
dence that  the  ballots  had  been  tampered  with  after  the 
ballot  papers  had  been  deposited  in  the  ballot  box  at  th^ 
close  of  the  poll. 

At  the  examination  counsel  for  the  respondent  asked 
for  leave  to  cross-examine  the  several  affiants  who  had  made 
the  affidavits  filed  by  the  relator.  The  learned  Judge  of  the 
County  Court  refused,  and  his  refusal  is  one  of  the  grounds 
of  appeal.  In  Regina  ex  rel.  Piddington  v.  Riddell,  4  P.  R, 
80,  Morrison,  J.,  held  that  ordering  the  oral  examination  of 
the  parties  for  the  purpose  of  impeaching  the  facts  sworn 
to  by  one  Clinkenboomer  nnd  the  respondent  was  dis- 
cretionary with  him,  and  refused  the  application.  And  in 
Rex  ex  rel.  Ross  v.  Taylor.  22  C.  L.  T.  Occ.  N.  183,  the 
Master  in  Chambte-  followed  Piddington  v.  Riddell,  holding 
that  it  was  a  matter  of  discretion  as  to  permitting  a  cross- 
examination  of  persons  who  had  made  affidavits  filed  by  the 
respondents  in  answer  to  the  affidavits  filed  by  the  relator. 
There  is  no  doubt  that  in  the  present  case  dt  was  discretion- 
ary with  the  learned  County  Court  Judge,  after  the  exami- 
nation had  commenced,  to  refuse  leave  to  cross-examine. 

As  the  practice  in  the  High  Court  is  applicable  to  quo 
warranto  proceedings  (Rex  ex  rel.  Roberts  v.  Ponsford,  ^2 
C.L.T.  Occ.  N.  146,  ante  223),  the  respondent  could  before  the 
examination  have  cross-examined  all  persons  who  had  made 
the  affidavits  filed  by  the  relator. 
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It  was  contended  by  the  respondent  that  the  election  was 
saved  by  sec.  204  of  the  Act. 

Although  the  deputy  returning  officer  said  that  when 
taking  the  ballot  box  from  the  poll  to  the  office  of  the  town 
c^erk,  he  only  called  at  his  own  house  for  a  few  moments, 
bis  taking  the  ballot  box  there  was  violating  a  very  stringent 
provision  of  the  Act,  for  which,  on  conviction,  he  would  be  li- 
able to  imprisonment  for  6  months  and  to  a  fine  of  |400;  this, 
together  with  the  finding  by  the  County  Court  Judge  that 
a  large  number  of  the  ballots  had  been  tampered  with  after 
the  ballot  papers  had  been  placed  in  the  ballot  box,  renders 
i<  impossible  to  say  that  such  ine^alarities  did  not  affect  the 
result  of  the  election. 

The  appeal  must  be  dismissed  with  costs. 

Fleming,  Wi^le,  &  Rodd,  Windsor,  solicitors  for  relator. 

J.  W.  Hanna,  Windsor,  solicitor  for  respondent. 

May  17th,  1902. 
divisional  court. 

O'HEABN  V.  TOWN  OF  PORT  ARTHUR. 

Street  Railways — Negligence — Operation  of  Car— Collision —  Con- 
4ributory  Negligence — Duty  of  Driver  of  Vehicle — Proximate 
Cause — Nonsuit, 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
entered  upon  the  findings  of  the  jury  in  an  action  by  plain- 
tiff, a  teamster  in  the  town  of  Port  Arthur,  for  damages  for 
bodily  injuries  caused  by  being  run  into  by  a  street  car  of 
defendants,  owing  to  alleged  negligent  running  at  a  rapid 
aixd  dangerous  speed. 

The  plaintiff,  at  4  p.m.,  was  driving  northward  along 
the  west  side  of  Cumberland  street,  on  which  the  track  is, 
and  was  crossing  it  to  go  along  Ambrose  street,  which  run? 
into  Cumberland  street  at  right  angles,  when  the  collision 
took  place. 

The  following  questions  were  submitted  to  the  jury: 

1.  Were  the  defendants  guiltv  of  negligence  in  running 
their  car  on  the  occasion  of  the  accident  at  too  great  speed  ? 

2.  Were  the  defendants  guilty  of  negligence  in  not  so  run- 
ning their  car  as  to  be  able  to  control  it  or  stop  it  in  time 
tr  prevent  a  collision  with  the  plaintiff,  who  was  seen  by  the 
motorman,  and  who,  for  all  the  motorman  knew,  might*  turn 
down  as  he  did  actually  turn  down  Ambrose  street  ? 

3.  Was  the  gong  sounded  by  the  motorman  as  the  car 
approached  the  plaintiff  on  Cumberland  street  ? 

4.  Could  the  plaintiff  bv  the  exercise  of  ordinarv  care 
have  avoided  the  collision? 

5.  What  damages  has  plaintiff  sustained  ? 
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The  jury  found  that  the  speed  of  the  car  on  the  occasion 
ff  the  accident  was  excessive;  that  the  motorman  was  negli- 
gent in  not  sounding  the  gong;  and  that  the  plaintiff  could 
not  have  avoided  the  accident,  nor  be  justly  accused  of  ordi- 
nary negligence;  and  assessed  the  damages  at  |200. 

N.  W.  Rowell,  for  defendants. 

J.  H.  Moss,  for  plaintiff. 

The  Court  (Boyd,  C,  Meredith,  J.)  held  that  the 
case  was  not  distinguishable  from  Danger  v.  London  Street 
li.  W.  Co.,  30  0.  R.  493. 

Boyd,  C. — When  vehicles  are  moving  ahead  of  the  cars 
and  in  the  same  direction,  it  is  reasonable  to  hold  that  the 
drivers  of  the  vehicles,  who  know  when  and  where  they  are 
going  to  turn  and  cross  the  track,  should  be  vigilant  to  see 
that  no  car  is  coming  behind  them.  A  greater  burden  in 
this  regard  should  rest  on  the  driver  than  on  the  motorman, 
who  is  not  to  be  kept  in  a  state  of  nervousness  and  appr^ 
hension  that  some  one  or  everyone  ahead  may  cross  in  front 
of  the  moving  car  at  any  moment.  The  driver  can  move  in 
any  direction,  not  so  the  motorman.  The  right  of  way  being 
with  the  car,  the  driver  should  keep  out  of  its  track,  unless 
upon  observation  he  is  satisfied  that  the  passage  is  clear. 

Meredith,  J. — It  would  have  been  better  if  the  usual 
qustions  had  been  submitted  to  the  jury.  Little  is  ever 
gained  by  departing  from  well  settled  forms  ;  often  a  good 
deal  is  lost.  In  this  case  there  is  no  direct  finding  that  the 
negligence  which  the  jury  attributed  to  the  defendants  was 
the  proximate  cause  of  the  plaintiff^s  injury;  the  usual  ques- 
tion was  not  asked.  iNor  was  the  question  whether,  assum- 
ing the  plaintiff  to  have  by  negligence  contributed  to  the 
accident,  might  the  defendants  yet  have  by  the  exercise  of 
ordinary  care  avoided  the  injury.  This  subject  seems  to 
have  been  dealt  with,  during  the  charge,  by  withdrawing  it 
from  the  jury,  on  the  ground  that  it  was  plain  that  the 
injury  could  not  have  been  so  avoided.  This  was  done  in  the 
plaintiff^s  interests,  it  being  said  that  the  defendants  con- 
ceded it.  It  seems  to  have  been  overlooked  at  the  moment 
that  it  might  also,  in  another  view  of  the  case,  the  one  now 
being  dealt  with,  aid  the  plaintiff,  and  no  assent  on  his  part 
ift  mentioned.  Both  parties  are  perhaps  now  precluded  from 
urging  that  the  injury  might  have  been  so  avoided ;  still  it 
would  have  been  more  satisfactory  to  have  had  the  usual 
answers. 

And,  if  the  case  should  have  gone  to  the  jury  at  all,  it 
would  have  been  better  if  the  jurv^  had  been  charged  at  least 
somewhat  in  accordance  with  the  law  as  expounded  in  ttie 
case  of  Danger  v.  London  Street  R.  W.  Co.,  30  0.  R.  493. 

That  is  a  case  which  was  binding  upon,  the  trial  Judge, 
and  is  under  the  statute  binding  upon  us.     It  was  the  latest 
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case  upon  the  same  questions,  and,  in  itsr  f  acts^  most  like  this 
case,  and  is  judgment  of  a  Divisional  Court. 

But  the  main  question  ie  whether  the  plaintiff  ought  to 
have  heen  nonsuited,  on  the  ground  of  contributory  negli- 
gence. 

He  should  have  been  if  the  Danger  case  was  well  decided, 
and,  whether  it  was  or  not,  it  was  binding,  as  I  have  said, 
and  so  there  should  have  been  a  nonsuit.  I  am  quite  un- 
able to  distinguish  this  <;afie  from  that.  The  few  minor- 
differences  of  fact  seem  to  me  to  make  this  case  rather 
stronger  than  that  was,  against  the  plaintiff.  In  that  case, 
the  plaintiff  was  driving  in  a  covered  buggy,  under  very 
considerable  difficulty  oi  hearing  and  seeing  anything  be- 
hind him  ;  in  this  case  the  plaintiff  was  driving  on  the  top 
of  an  open  coal  cart,  with  no  obstruction  to  his  view  in  any 
direction,  and  had  but  to  turn  his  head  to  know  whether  his 
T\ay  was  safe  or  dangerous.  In  that  case  the  plaintiff  had 
looked  back  and  had  seen  an  approaching  car,  but  so  far  away 
— many  hundreds  of  feet — that  he  thought  he  could  cross  be- 
fore it  overtook  him,  but  he  did  not  look  when  he  ought  to 
have  looked,  just  before  attempting  to  cross;  in  this  case  the 
plaintiff  looked  back  several  hundreds  of  feet,  and  again 
about  one  hundred  feet,  before  attempting  to  cross ;  but  by 
reason  of  a  turn  in  the  road  he  could  not  see  an  approach- 
ing car  unless  within  800  feet  from  him  at  the  furthest; 
beyond  that  he  could  know  nothing  by  sight;  within  it  he 
might  fail  to  observe.  In  the  Danger-  case  the  track  wias 
a  straight  line  as  far  as  the  eye  could  see;  and  in  that  case 
the  plaintiff's  attention  was  distracted  by  another  car  ap- 

{)roach'ing  in  the  opposite  direction.  In  this  case,  the  whole 
ine  and  the  whole  public  street  were  clear,  except  for  the 
plaintiff's  cart  and  the  car  into  which  he  turned;  and  all 
there  was  to  distract  his  attention  was  some  children  riding 
by  his  leave  at  the  tail  of  his  cart. 

I  understand  the  Danger  case  to  decide  this,  that,  under 
oidinary  circumstances,  any  one  attempting  to  cross  an  elec- 
tric street  railway,  with  a  knowledge  of  the  constant  run- 
ning of  cars  upon  it,  such  as  is  usual  in  cities  and  towns, 
without  looking,  is  negligent.  I  entirely  concur  in  that 
view  of  everyone's  duty  to  himself  j  and  to  all  whom  he  may 
endanger  by  want  of  that  ordinary  care.  Xo  reasonable 
man  could,  in  mv  judgment,  say  that,  on  the  facts  of  this 
case,  there  was  not  great  negligence  in  attempting  to  cross 
without  looking.  Looking  meant  a  mere  turn  of  the  head; 
the  man  was  not  going  on  in  the  same  course;  he  was  on  the 
wrong  side  of  the  road  in  regard  to  passing  other  vehicles, 
and  he  was  about  to  turn  at  right  angles  to  his  course  and 
immediately  upon  the  car  track.  This  he  knew;  the  change 
^as  the  result  of  his  own  thought,  and  his  own  action.     He 
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knew  that  he  was  passing  from  a  place  of  safety  into  a  place 
of  general  danger;  he  intended  to  do  that,  and  did  it;  but 
did  it  without  taking  the  trouble — if  trouble  it  can  be  called 
—to  turn  his  head  and  know  if  he  safely  might.  Hi&  one 
excuse  seems  to  me  to  condemn  rather  than  to  acquit  him^ 
if  it  really  have  any  eflEect  upon  the  question  at  all.  He 
looked,  at  about  400  feet  and  again  at  about  100  feet,  before 
attempting  to  cross.  If  it  was  right  to  look  at  400  or  100 
feet  away,  how  much  more  so  just  before  going  upon  danger- 
ous ground.  The  noise  of  his  cart — the  excuse  for  not  hearing 
— made  it  more  imperative  to  look  at  the  proper  place  and 
time.  When  he  looked  first  about  400  feet  away,  a  car 
would  be  out  of  sight  at  about  400  feet  oflE;  when  he  last 
looked  at  about  100  it  would  be  out  of  sight;  at  each  or 
either  time  it  might  be  in  sight  and  he  have  failed  to  observe 
it.  I  cannot  imagine  any  ordinarily  careful  person  acting  as 
the  plaintiflE  says  he  did  just  before  turning  upon  the  track. 
His  position  on  the  left  hand  side  of  the  road  would  indicate 
that  he  was  going  to  stop  at  some  place  on  that  side  or  to 
turn  to  the  left  at  one  of  the  cross  streets,  if  it  indicated 
anythine.  Some  measure  of  care  is  required  of  a  driver 
ahead;  if  his  stopping  or  turning  one  way  or  other  will  in- 
terfere with  traffic  behind  him,  he  should  indicate  his  inten- 
tion in  time  by  raising  his  whip  or  arm  or  in  some  other 
recognized  or  suificient  manner. 

Then  the  one  question  is:  Was  the  plaintiff  upon  his 
shewing  guilty  of  negligence?  That  his  act  at  least  con- 
tributed to  the  injury  is  unquestioned,  and  unquestionable. 
Without  it  he  could  not  have  been  injured. 

All  the  facts  are  admitted;  for  the  purposes  of  the  mo- 
tion for  nonsuit  the  plaintiff^s  statement  of  them  is  accepted; 
no  other  evidence  strengthens  it  upon  this  question.  There 
is  no  disputed  question  of  fact  for  the  jury;  no  inference  of 
fact  to  be  drawn.  All  that  has  to  be  considered  is,  did  his 
admitted  act  constitute  negligence? 

Is  that  a  question  for  the  Court  or  for  the  jury?  Un- 
hesitat'inerlv  I  would  say  for  the  Court  in  the  first  place  to 
say  whether  it  afforded  any  reasonable  evidence  to  go  to  the 
jury.  It  is  for  the  Court  to  say  whether  there  is  any 
reasonable  evidence  upon  which  a  jury  could  find,  and  it  is 
only  after  that  question  is  answered  in  the  affirmative  that 
it  is  for  the  jun'  to  say  what  the  finding  should  be. 

Upon  any  given  state  of  facts  it  is  for  the  Judge  to  say 
whether  negligence  can  rightly  be  inferred,  and  for  the  jur^*- 
to  sav  whether  it  ought  to  be  inferred:  Jackson  v.  Metro- 
politan R.  W.  Co.,  3  App.  Cas.  193. 

Appeal  allowed  and  action  dismissed  with  costs  on  lower 
scale. 

F.  H.  Keefer,  Port  Arthur,  solicitor  for  plaintiff. 

W.  F.  Ijangworthy,  Port  Arthur,  solicitor  for  defendants. 
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May  16th,  1902. 
C.  A. 

CANADA  ATLANTIC  E.  W.-  CO.  v.  CITY  OF  OTTAWA. 

Railucays — Right  to  Cross  Streets — Permission  of  Railway  Com- 
mittee of  Privy  Council — Xecessity  for  Expropriation  Proceed- 
ings, 

An  appeal  by  the  defendants  from  the  judgment  of 
Boyd,  C,  2  0.  L.  R.  336. 

A.  B.  Aylesworth,  K.C.,  and  Taylor  McVeity,  Ottawa, 
for  appellants. 

F.  H.  Chrysler,  K.C.,  for  plaintiffs. 

The  Court  (Osler,  IVIaclennan,  Moss,  JJ.A.)  dis- 
missed the  appeal  with  costs,  following  their  recent  decision 
IV  MontrcQ.1  and  Ottawa  R.  W.  Co.  v.  City  of  Ottawa,  ante 
349. 

Taylor  McVedty,  solicitor  for  appellants. 

Cr}^sler  &  Bethune,  Ottawa,  solicitors  for  respondents. 


Maclennan,  J.A.  .  May  16th,  1902. 

C.  a.— -CHAMBERS. 

CENTAUR  CYCLE  CO  v.  HILL. 

Execution— Leave  to  Issue  Nottcithstanding  Appeal^Special  Circum- 
stances—Rule 827  (2). 

Motion  by  plaintiffs  for  leave  to  issue  execution  upon 
the  judgment  of  Boyd,  C,  ante  p.  229,  notwithstanding  the 
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pendency  of  the  appeal.    The  defendant  Love  had  paid  into 
Court,  Jf200  as  security  for  the  costs  of  the  appeal. 

W.  E.  Middleton,  for  plaintiffs. 

C.  W.  Kerr,  for  defendant  Hill. 

W.  E.  Baney,  for  defendant  Love. 

Maclennan,  J.A.,  held,  after  some  hesi'tation,  and  with 
some  reluctance,  that  the  plaintiffs  were  entitled  to  leave 
tc  issue  execution.  They  nad  -a  judgment  for  f2,500  for 
goods,  of  which  the  defendants  had  received  the  benefit. 
They  were  dealing  with  the  defendants  on  terms  of  security 
for  their  account,  and  the  security  had  turned  out  to  bo 
wholly  illusory.  The  financial  position  of  defendants  was 
now  found  to  be  weak,  one  of  them  having  given  up  business 
for  that  reason,  and  the  other  having  been  obliged  to  borrow 
two  considerable  sums  upon  mortgage  of  his  stock  in  trade 
1o  enable  him  to  carry  on  his  business.  Under  these  cir- 
cumstances, the  case  was  one  for  the  exercise  of  the  power 
given  by  Rule  827  (2)  of  ordering  that  execution  be  not 
stayed  pending  the  appeal.  The  appellants  might,  however, 
have  the  execution  stayed  upon  giving  security,  to  the  satis- 
faction of  a  Judge,  for  the  judgment  debt  and  costs.  Costs 
of  motion  to  be  costs  in  the  appeal. 


BoBERTSON,  J.  May  15th,  1902. 

CHAMBERS. 

McLAUGHLIlSr  v.  McLAUGHLIK 
Vofits— Partition    Proceeding — Taxed   Costs — Special   Circumstances. 

• 

An  application  by  the  plaintiffs  for  an  order  allowing 
taxed  costs  instead  of  the  usual  commission  in  a  summary 
proceeding  for  partition  or  sale  of  land,  upon  the  ground 
that  an  unusual  amount  of  time  and  trouble  had  necessaril}' 
been  expended  by  the  plaintiffs'  solicitor  in  the  proceedings. 

J.  G.  O'Donoghue,  for  plaintiffs. 

F.  W.  Harcourt,  for  infant  defendants. 

E.  J.  B.  Duncan,  for  adult  defendants. 

BoBERTSON,  J. — ^I  have  carefully  considered  this. matter, 
and,  in  my  judgment,  it  is  an  exceptional  case,  and  the 
plaintiffs'  solicitor  should  be  allowed  has  costs  according  to 
the  tariff,  instead  of  commission  under  Bule  146. 
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May  19th,  1902;. 
divisional  court. 

Re  SNURE  AND  DAVIS. 

Landlord  and  Tenant — Overholding  Tenants  Act,  R.  /S\  0.  ch.  Ill— 
Breach  of  Covetiant  in  Lease — Chattel  Mortgage  made  by  Mother 
of  Tenant—'*  Wrongful "  Refusal  to  Go  Out  of  Possession— 
"  Clearly  ** — Upon  Certiorari,  the  Court  can  Look  only  at  th^ 
Proceedings  and  Evidence  Below, 

Motion  by  Loyal  Davis  and  Elizabeth  Davis  to  set  aside 
an  order  made  by  the  Judge  of  the  County  Court  of  Lincoln, 
on  the  18th  January  last,  purporting  to  be  made  under  the 
Overholding  Tenants  Act,  adjudging  that  Jacob  E.  Snure,  the 
landlord,  was  entitled  to  the  possession  of  the  lands  in  ques- 
tion, and  permitting  a  writ  of  possession  to  issue  to  put  the 
landlord  in  possession  as  against  the  applicante,  the  tenants. 
The  applicants  contended  that  their  lease  had  not  expired 
cr  been  determined  at  the  time  these  proceedings  were  taken; 
that  nothing  was  done  by  the  tenants  which  entitled  the 
landlord  to  declare  a  forfeiture  of  the  lease;  that  there  was 
a  bona  fide  matter  of  dispute  between  the  parties,  and  the 
Judge  should  not  have  determined  the  matter  summarily, 
but  should  have  dismissed  the  case  and  left  the  landlord  to 
his  remedy  by  an  ordinary  action  at  law.  The  landlord  dis- 
trained for  rent  by  virtue  of  an  acceleration  clause  to  be 
enforced  if  the  tenants  gave  a  chattel  mortgage.  The  goods 
on  the  demised  premises  were  seized  and  sold  under  a  chat- 
tel mortgage  made  by  the  mother  of  one  of  the  tenants. 

6.  Kerr,  for  the  tenants. 

T.  Mulvey,  for  the  landlord. 

The  Court  (Boyd,  C,  Meredith.,  C.J.)  held  that  the 
order  should  be  set  asdde. 

Boyd,  C. — Under  the  Overholding  Tenants  Act  two 
things  must  concur  to  justify  the  summary  interference  of 
the  Judge:  (1)  the  tenant  must  wrongfully  refuse  to  go  out 
of  possession,  and  (2)  it  must  appear  to  the  Judge  that  the 
case  is  clearly  one  coming  under  the  purview  of  the  Act. 
The  two  adverbs  ("wrongfully"  and  "clearly")  seem  to 
be  used  emphatically,  and  on  a  consideration  of  the  evidence 
and  proceedings  returned,  neither  requirement  is  adequately 
met  by  the  applicant,  the  landlord.  The  whole  proceeding 
was  nugatory  from  the  outset  for  the  want  of  a  proper  notice 
specifying  the  breach  complained  of,  and  no  such  breach  as 
was  relied  on  has  in  fact  taken  place. 

Meredith,  C.J. — It  is  only  the  proceedings  and  evi- 
dence before  the  Judge  sent  up  pursuant  to  a  writ  of  cer- 
tiorari at  which  we  may  look  for  the  purpose  of  determining 
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what  is  to  be  decided  by  the  Court  under  sec.  6  of  the  Over- 
holding  Tenants  Act,  R.  S.  0.  ch.  171.  There  is  nothing 
in  that  evidence  to  shew  that  the  tenant  had  violated  the 
provision  of  the  lease  for  breach  of  which  the  landlord 
claimed  the  right  to  re-enter.  The  chattel  mortgage,  the 
making  of  which  the  landlord  relied  on  as  having  been  a 
breach  of  that  provision,  was  not  made  by  Davis,  but  by  his 
mother,  who  was  a  stranger  to  the  lease,  and  the  goods  em- 
braced in  it  were  her  goods,  and  not  his.  Therp  was,  there- 
fore, but  one  gale  of  rent  due,  that  which  was  payable  ac- 
cording to  the  terms  of  the  lease  on  the  1st  November,  1901, 
and  that  having  been  satisfied  by  the  distress  which  was 
made,  the  landlord  had  no  right  to  put  an  end  to  the  lease 
p.nd  to  re-enter.  Order  set  aside  with  costs  here  and  below 
tc  be  paid  by  the  landlord,  and,  if  necessary,  sheriflE  to  be 
ordered  to  restore  the  tenants  to  their  possession. 

J.  E.  Varley,  St.  Catharines,  solicitor  for  tenant. 

M.  J.  McCarron,  St.  Catharines,  solicitor  for  landlord. 


Britton,  J.  May  19th,  1902. 

TRIAL. 

McRAE  V.  S..J.  WILSON  CO. 
Contract— Breach— Damages — Time— Essence   of — Waiver. 

Action  for  an  account  and  for  damages  for  breach  of 
contract  for  purchase  by  defendants  of  lumber,  tried  with- 
out a  jury  at  Pembroke. 

R.  C.  McNab,  Renfrew,  and  W.  Barclay  Craig,  Renfrew, 
for  plaintiff. 

W.  R.  Riddell,  K.C.,  and  W.  H.  Irving,  for  defendants. 

Britton,  J.,  held  that  plaintiff  was  not  entitled  to  recover 
from  defendants  the  loss  by  the  sale  to  Cameron  &  Co. 
Time  was  not  of  the  essence.  There  was  a  waiver  of  any 
time  originaJly  agreed  on;  the  contract  was  treated  as  sub- 
sisting on  18th  December,  1899,  and  after  that  plaintiff 
sold  without  notice  to  defendants.  He  also  held,  that  upon 
the  account  plaintiff  should  recover  1434,  that  is,  |84  over 
and  above  the  amount  paid  into  Court  by  defendants.  Judg- 
ment for  plaintiff  for  |84  and  order  for  pa}Tnent  out  of 
money  in  Court,  with  the  general  costs  of  the  action.  The 
plaintiff  to  get  no  costs  as  to  his  claim  for  damages,  and  to 
pay  defendants'  costs,  if  any,  specially  incurred  on  that 
branch  of  the  case. 
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May  22nd,  11)02. 
divisional  court. 
BATZOLD  V.  UPPER. 

EvUtence—Corrohoration-'R.  S.  O.  ch.  75.  sec.  10— Action  against 

Administrator, 

Appeal  by  plaintiff  fram  the  judgment  of  the  County 
Ccurt  of  Elgin. 

Shirley  Denison,  for  plaintiff. 

W.  A.  Wilson,  St.  Thomas,  for  defendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J.— The  action  -is  brought  by  the  plaintiff, 
Elizabeth  Batzold,  a  widow,  to  recover  from  the  defendant, 
who  is  the  widow  and  administratrix  of  one  Upper,  a  sum 
of  |300  alleged  to  have  been  intrusted  to  Upper  in  his  life- 
time for  investment  for  the  plaintiff. 

The  action  was  tried  before  Hughes,  Co.  J.,  and  a  jury  at 
Si.  Thomas.  The  plaintiff  swore  that  she  had  handed  the 
money  in  question  to  the. deceased  for  investment,  telling 
him  that  it  was  money  which,  her  husband  had  directed  her 
tc  lay  aside  for  the  benefit  of  two  of  her  daughters  for  their 
education.  The  only  corroboration  to  her  evidence  was  the 
statement  of  Violet  Batzold,  one  of  the  \:wo  daughters  in 
question,  who  swore  that  she  had  heard  her  mother  count- 
ing out  |20  bills  to  Upper,  and  had  heard  Upper  say  that 
she  would  get  a  larger  interest  than  if  she  paid  it  into  the 
bank,  and  that  she  could  have  the  money  back  when  she 
wanted  it. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that 
there  was  no  corroboration.  The  learned  Judge  left  the 
following  questions  to  the  jury : 

1.  Did  Mrs.  Batzold  pay  or  hand  over  any  money  to  Mr. 
Upper  ?    The  answer  was,  **  Yes." 

2.  How  much  money,  if  any  ?     Answer,  "  |300." 

3.  Was  it  handed  to  Mr.  Upper  to  invest  for  her  daugh- 
ters, including  Violet  Batzold  ?    Answer,  "  Yes." 

The  4th  question  is  of  no  importance  here.  The  5th 
question  was:  "  For  what  purpose  was  the  money  handed  to 
Mr.  Upper,  if  it  was  not  for  the  benefit  of  the  daughters? 
Answer,  "  For  no  other  purpose." 

The  Judge,  having  reserved  the  defendant's  motion  for 
a  nonsuit,  considered  that  and  the  plaintiff's  motion  for 
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judgment  on  the  findings  of .  the  jury  together,  and  gave 
judgment  dismissing  the  action  with  costs,  upon  the  ground 
that  Violet  Batzold  was  an  interested  party,  and  that  her 
evidence  was,  therefore,  no  corroboration  of  that  of  the 
plaintiff,  her  mother;  and  further,  upon  the  ground  that 
upon  the  findings  of  the  jury  the  plaintiff  had  no  interest 
in  the  money  after  handing  it  over  to  Upper  to  invest  for 
her  daughters,  who  thereafter  became  entitled  to  it. 

The  defendant  in  her  pleadings  in  this  action  has  merely 
denied  the  receipt  by  the  deceased  of  the  money  claimed  by 
the  plaintiff;  she  has  not  set  up  any  jtLS  ierUi,  nor  was  any 
suggestion  made  from  beginning  to  end  of  the  trial  that  the 
plaintiff  was  not  entitled  to  recover  the  money  if  the  jury 
found  that  she  had  handed  it  to  the  deceased.  The  ques- 
tions fought  out  were:  1st.  Did  the  plaintiff  hand  the  money 
to  the  deceased?  ^nd.  If  she  did,  was  the  witness  Violet 
Batzold  interested  in  it  as  a  cestui  que  trust?  The  latter 
question  was  considered  because  of  the  possible  bearing  it 
might  have  upon  the  sufficiency  of  the  corroboration  of  the 
pjaintiff's  evidence.  The  questions  submitted  to  the  jury  must 
be  read  in  the  light  of  the  evidence  and  the  contentions  raised 
ai  the  trial.  The  3rd  and  5th  questions  must,  therefore,  be 
construed  as  intended  merely  to  raise  the  question  whether 
the  daughters  were  interested  in  the  money  as  cestuis  que 
trust,  and  the  answers  to  them^  as  affirming  that  they  were, 
for  there  was  no  evidence  that  the  plaintiff  had  intended 
to  part  with  her  legal  title  to  the  money,  and  the  jury  were 
not  asked  to  consider  that  Question  at  all,  nor  was  it  raised 
either  upon  the  pleadings  or  otherwise.  We  must  take  it, 
however,  that,  in  the  opinion  of  the  jury,  the  plaintiff  was 
a  trustee  of  the  money  for  the  benefit  of  her  two  daughters, 
of  whom  Violet  Batzold,  the  witness,  was  one,  and  the  ques- 
tion is,  whether  the  plaintiff^s  evidence  was  sufficiently  cor- 
roborated as  required  l)y  the  statute  by  the  evidence  of 
Violet  Batzold.  In  point  of  substance,  I  think  there  can 
be  no  doubt  that  the  facts  sworn  to  by  her  were  sufficient 
corroboration.  She  says  she  heard  her  motlier  counting  out 
money  to  Upper,  and  that  Upper  said  "  it  was  all  right,  she 
could  get  it  any  time  she  wanted  it,''  and  "  that  she  would 
get  a  larger  interest  on  the  money  than  if  she  paid  it  into 
the  bank/'  These  statements  were  consistent  only  with 
the  story  told  by  the  plaintiff  of  the  matter,  and  were  entirely 
inconsistent  with  the  suggested  explanation  that  the  plain- 
tiff was  merely  paying  Upper  the  rent  she  owed  him.  The 
jury  were  at  liberty  to  refuse  to  believe  them  if  they  thought 
proper,  but  they  were  properly  charged  that  the  plaintiff  was 
not  entitled  to  a  verdict  without  corroboration,  and  they 
have  found  in  her  favour,  so  it  must  be  assumed  that  they 
believed  Violet  Batzold's  story. 
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The  only  question  remaining  to  be  determined,  thercr 
fore,  is,  whether  Violet  Batzold^s  evidence  for  any  reason 
should  be  held  to  be  insufficient  corroboration  of  that  of  the 
plaintiff,  because  of  the  fact  that  she  was  a  cestui  que  trust 
of  the  money  in  question. 

K.  S.  0.  ch.  73,  sec.  10,  applied  to  the  present  case,  means 
that  Mrs.  Batzold  cannot  obtEun  a  verdict  on  her  own  evi- 
dence unless  she  has  been  corroborated  by  some  other  ma- 
terial evidence.  The  evidence  of  Violet  Batzold  wa&,  in 
my  opinion,  material  evidence  corroborating  that  of  the 
plaintiff,  and  there  ie  nothing  in  the  Act  which  would  justify 
a  Judge  in  declining  to  submit  it  to  the  jury  as  corrobora- 
tion. Her  interest  in  the  result  might  well  be  considered 
by  the  jury  in  considering  the  weight  to  be  attached  to  it, 
bnt  the  evidence  could  not  be  withdrawn  from  their  con? 
si  deration. 

In  my  opinion,  the  appeal  must  be  allowed  with  cost&v 
and  the  judgment  of  the  Court  below  must  be  set  aside,  and 
a  verdict  entered  for  the  plaintiff  for  $300  with  interest  at 
five  per  cent,  from  13th  August,  1899,  and  costs. 

J.  A.  Robinson,  St.  Thomas,  solicitor  for  plaintiff. 

McCrimmon  &  TVuson,  St.  Thomas,  solicitors  for  de- 
fendant. 


May  22nd,  1902. 

DIVISIONAL  COURT. 

LLOYD  V.  WALKER. 

Assessment  and  Taxes — "  Owner " — Agreement  to  Purchase  from 
Mortgagee  Pending  Foreclosure — Possession — Ifame  not  on  Roll, 
nor  Person  Assessed — R.  S.  O.  ch.  224,  sec.  135,  sub-sec.  (1), 
cl.  S — Lease — Estoppel. 

Appeal  by  defendant  from  judgment  of  County  Court  of 
York  in  action  brought  to  restrain  defendant,  the  tax  col- 
lector for  the  township  of  Whitchurch,  from  selling,  under 
a  distress  warrant  for  arrears  of  taxes  upon  a  certain  farm 
lot  in  that  township,  a  quantity  of  building  material,  cedar 
posts,  etc.,  found  thereon,  and  admitted  to  be  the  property 
of  the  plaintiff.  One  Pegg,  the  owner  of  the  farm  lot,  mort- 
gaged it,  in  1895,  to  the  Independent  Order  of  Foresters, 
and  in  July,  1899,  the  mortgagees  in  possession  made  an 
agreement  to  sell  to  plaintiff,  upon  certain  terms,  as  soon 
as  they  had  completed  pending  foreclosure  proceedings.  In 
the  meantime,  the  plaintiff  was  to  have  possession,  manage 
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the  property,  etc.,  make  sales  subject  to  approval  of  mort- 
gagees, and  to  render  them  accounts.  Pending  the  fore- 
closure proceedings  the  plaintiflE  joined  with  the  mortgagees 
in  making  a  lease  of  a  portion  of  the  lot  to  one  Kerr.  The 
plaintiff  was  not  assessed  for  the  property,  and  the  taxes 
were  not  charged  against  him  by  name  in  the  collector's  roll. 

The  appeal  was  heard  bv  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

S.  B.  Woods,  for  defendant. 
J.  J.  Warren,  for  plaintiff. 

Street,  J. — ^In  my  opinion,  it  is  clear  from  the  provi- 
sions of  this  agreement  that  the  plaintiff's  rights  as  pur- 
cliaser  were  not  to  take  effect  in  praesenti,  nor  until  the  fore- 
closure should  be  completed,  and  were  to  be  dependent  upon 
the  happening  of  that  event.  Until  that  time  arrived  he 
was  to  pay  no  part  of  the  purchase  money,  and  was  to  man- 
age the  property  as  the  mortgagees'  servant  during  his  good 
behaviour  only.  No  other  construction  can  be  placed  upon 
the  agreement  consistently  with  the  obvious  iatention  of  the 
parties  that  the  mortgagees  should  proceed  to  foreclose  their 
mortgage,  preparatory  to  carrying  their  agreement  into 
effect;  for,  if  the  agreement  had  provided  for  an  immediate 
acquisition  by  the  now  plaintiff  Uoyd  of  the  mortgagees' 
rights,  they  could  not  have  prosecuted  the  foreclosure  pro- 
ceedings in  their  own  name.  It  is  only  upon  the  construc- 
tion, which  I  think  is  the  proper  one,  upon  the  terms  of  the 
agreement,  that  the  mortgagees  were  to  remain  owners  of 
the  mortage  until  the  completion  of  the  foreclosure,  and 
were  then  to  convey  to  the  plaintiff,  that  the  proceedings 
for  foreclosure  can  be  treated  as  regular:  Scott  v.  Benedict, 
9  C.  L.  T.  Occ.  N.  181. 

As  the  plaintiff  had  no  estate  in  the  land,  and  no  posses- 
sion of  it  save  as  agent  for  the  mortgagees,  and  was  only  to 
become  entitled  to  an  estate  in  it  upon  the  happening  of  an 
uncertain  future  event,  he  cannot,  in  my  judgment,  be  held  to 
be  the  "owner"  of  it,  upon  even  the  most  liberal  construction 
of  that  word,  and  the  action  was,  therefore,  properly  dis- 
missed. 

I  have  not  failed  to  notice  that  the  plaintiff  joined  with 
the  mortgagees,  pending  the  foreclosure  proceedings,  in  a 
lease,  to  one  Kerr,  of  the  premises.  That  circumstance, 
however,  does  not  seem  to  affect  the  question,  when  the 
terms  of  the  lease  are  considered.  The  lease  is  expressly 
made  dependent  upon  the  continuance  of  the  rights  of  the 
mortgages,  and  is   to   terminate  if  the  mortgagor  should 
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redeem.  The  plaintiflE  in  the  present  action  is  properly 
made  a  party  to  it,  because  under  the  agreement  between 
him  and  the  mortgagees  it  would  be  improper  for  them  to 
enter  into  such  a  lease  without  his  express  authority. 

Falconbridge,  C.J: — I  concur. 

Britton,  J.: — ^I  think  a  mortgagee  in  possession  would 
be  an  "  owner  "  whose  goods  would  be  liable  to  seizure  for 
taxes. 

A  person  who  goes  into  possession  under  an  absolute 
agreement  with  the  owner  of  the  equity  of  redemption,  or 
with  the  mortgagee,  to  purchase,  would,  in  my  opinion,  be 
an  "  owner '^  within  the  meaning,  and  for  the  purposes  of, 
Ci.  3  of  sub-sec.  (1)  of  sec.  135  of  the  Assessment  Act,  K.  S. 
0.  ch.  224. 

Appeal  dismissed  with  costs;  Britton,  J.,  diss. 

J.  J.  "Warren,  Toronto,  solicitor  for  plaintiff. 

T.  Herbert  Lennox,  Toronto,  solicitor  for  defendant. 


Boyd,  C.  May  19th,  1902. 

WEEKLY  court. 

Re  C.  P.  R.  CO.  AND  CITY  OF  TORONTO     . 

Landlord    and    Tenant — Agreement    for   Leaw — Covenants — Taxes — 
Local  Improvement    Rate — Re-entry — Repair — Interest — Exemp- 
tion— R,  8,  O.  ch.  22.^,  sec,  7.  sub-sec,  7. 

Appeal  by  the  company  from  the  report  of  Mr.  Cart- 
wright,  an  official  referee,  upon  a  reference  to  him  to  settle 
the  terms  of  a  lease  of  lands  by  the  city  corporation  to  the 
company. 

E.  D.  Armour,  K.C.,  and  Angus  MacMurchy,  for  the 
company. 

C.  Robinson,  K.C.,  and  J.  S.  Fullerton,  K.C.,  for  the  cor- 
poration. 

Boyd.  C.  : — As  to  the  covenant  to  pay  taxes,  the  company, 
having  possession  of  the  property  under  lease  from  the  city 
^*for  successive  terms  of  50  years  each  during  all  time  to 
come,^'  are  for  all  practical  purposes,  and  A^qthin  the  mean- 
ing of  the  Assessment  Act,  the  owners,  and  as  such  liable 
for  taxes  without  recourse  to  the  owner  in  fee.     But,  apart 


386 

from  this,  while  held  as  property  of  the  city,  this  place  waa 
not  subject  to  taxation,  yet  when  occupied  by  a  tenant  or 
lessee  the  exemption  is  removed  and  the  property  so  circum- 
stanced becomes  taxable:  R.  S.  0.  ch.  224,  sec.  7,  sub-sec.  7.   , 

The  incidence  of  such  taxation  plainly  falls  upon  the 
tenant  or  lessee,  and  not  upon,  the  city.  It  is  etrictly  a 
tenant's  tax,  or  tax  payable  by  the  tenant,  and  not  in  any 
event  payable  by  the  landlord  as  between  him  and  the  tenant. 
Whether  the  leasehold  property  held  by  the  city  in  fee  and 
occupied  by  the  company  as  tenants  is  to  be  considered  as 
land  exempt  from  taxation,  and  only  the  interest  of  the 
tenant  assessable  in  respect  of  his  beneficial  occupation,  or 
\ihether  it  be  that  the  tax  is  imposed  on  the  land  in  respect 
of  the  occupation  by  the  tenant  of  the  municipality,  either 
way  the  person  to  pay  the  taxes  is  the  tenant,  and  not  the 
landlord.  There  is  no  liability  on  this  landlord  to  pay  in 
respect  of  the  occupation  of  this  tenant,  and  if  this  position 
be  correct,  sec.  26  has  no  application,  for  that  applies  to 
taxes  which  can  legally  be  recovered  from  the  owner  and  no 
other.  These  are  payable  by  the  tenant,  and  cannot  be  de- 
ducted from  the  rent  or  recovered  from  any  other  source  by 
the  tenant,  who  is  alone  liable.  As  to  the  special  agreement 
validated  by  statute,  by  its  very  terms  it  is  not  self-contained 
(so  to  speaic).  It  contemplates  and  provides  for  the  execution 
of  a  lease  to  carry  out  the  contract.  In  itself  it  is  silent  on 
the  matter  of  taxes,  and  to  insert  a  proviso  or  covenant  for 
tlie  payment  of  taxes  by  the  occupant  or  tenant  of  the  city 
property  is  not  repugnant  to  anything  contained  or  expresed 
or  even  implied  in  that  validated  agreement. 

Appeal  dismissed  upon  the  ground  relating  to  covenant  to 
pay  taxes  inserted  in  lease  in  question,  but  covenant  should 
be  inserted  as  to  all  works  agreed  to  be  performed  and  pro- 
vided by  the  city  in  the  validated  agreement;  in  respect  of 
this  no  local  improvement  rate  should  be  levied  upon  the 
property.  Appeal  allowed  as  to  the  insertion  of  a  covenant 
to  repair  in  the  lease  in  question,  and  it  should  be  struck 
out.  The  covenant  as  to  re-entry  ©hould  be  limited  to  non- 
payment of  rent,  and  report  varied  accordingly.  Appeal  ad 
to  interest  on  gales  of  rent  in  arrear  allowed,  and  report 
varied  accordingly.  In  other  respects  appeal  dismissedi 
Costs  of  appeal  to  be  taxed  and  paid  to  the  city  corporation, 
less  one-fifth  to  be  deducted  as  representing  the  points  on 
which  the  company  succeeded. 

■ 

MacMurchy,  Denison,  &  Henderson,  Toronto,  solicitors 
for  the  company. 

T.  Caswell,  Toronto,  solicitor  for  the  corporation. 
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BoBERTSON,  J.  May  22nd,  1902. 

WEEKLY  COURT. 

CLAKRY  V.  BKODIE. 

Injunction— Undertaking  to  Speed  Trial — Breach  of. 

Motion  by  defendants  to  dissolve  an  injunction  for  alleged 
breach  of  undertaking  to  speed  the  trial. 

S.  C.  Smoke,  for  defendants. 

H.  S.  Osier,  for  plaintiff. 

RoBERTsaN,  J. : — I  think  the  plaintiff  has  not  quite  satis- 
factorily accounted  for  the  delay,  as  the  case  was  due  to  be 
entered  for  trial  immediately  after  the  17th  February;  and 
if  it  had  been  reached  in  3  weeks  thereafter  would  be  due  to 
be  entered  on  the  peremptory  list.  But  defendant  could 
have  so  entered  it,  as  well  as  plaintiff;  and  when  called,  if 
plaintiff  was  not  then  ready,  the  trial  would  be  put  off  on 
cause  being  shewn  to  the  satisfaction  of  the  trial  Judge.  So 
that  I  think,  on  the  whole,  there  is  no  case  made  out,  on  the 
grounds  alleged,  to  warrant  me  in  dissolving  the  injunction; 
and  I  am  obliged  to  dismiss  the  motion,  but,  under  the  cir- 
cumstances, only  with  costs  in  the  cause  to  the  successful^ 
party. 


May  19th,  1902. 
divisional  court. 

RE  CARTWRIGHT  SCHOOL  TRUSTEES  AND  TOWN- 
SHIP OF  CARTWRIGHT. 

Public  School — School  Site — Change  of^Meeting  of  Ratepayers — 
Invalid  Arbitration  and  Award—Mandamus — 59  Vict.  ch.  70, 
sec.  31,  sub-sec.  3  (O.J 

Appeal  by  the  trustees  from  an  order  of  Falconbridge, 
'C.J.,  dismissing  their  motion  for  a  mandamus  to  the  town- 
ship corporation  requiring  them  to  pass  a  by-law  for  the  issue 
of  debentures  for  |1,000  for  the  purpose  of  the  purchase  of 
a  school  site  and  the  erection  of  a  school  house  thereon,  and 
to  issue  the  debentures  as  they  should  be  required  by  the 
appellants.  All  steps  necessary  to  entitle  the  appellants 
to  require  the  by-law  to  be  passed  and  the  debentures  to  be 
issued  were  regularly  and  properly  taken,  unless  the  pro- 
ceedinprs  to  change  the  school  site  were  adopted  in  contraven- 
tion of  the  provisions  of  sec.  31,  sub-sec.  3,  of  the  Public 
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Schools  Act,  59  Vict.  ch.  70,  because  of  an  award  made  on 
24th  February,  1899,  determining  that  no  change  should  be 
made  in  the  site,  which,  if  a  valid  award,  according  to  the 
provisions  of  the  sub-section,  was  to  be  binding  for  at  least 
five  years  after  its  date. 

W.  R.  Riddell,  K.C.,  for  appellants.  This  award  is  in- 
valid. It  is  void  because,  according  to  sec.  31,  sub- 
8ec.  2,  it  is  only  after  the  trustees  have  decided 
upon  a  change  of  site,  and  thereafter  at  the  meeting  of  the 
ratepayei^s  of  the  section  called  pursuant  to  sub-see.  1,  a 
difference  is  found  to  exist  between  a  majority  of  the  rate- 
payers present  at  the  meeting  and  the  trustees  as  to  the 
suitability  of  the  site  selected  by  the  trustees,  that  an  arbi- 
tration is  to  take  place,  and  because  the  trustees  did  not, 
before  the  special  meeting  of  the  ratepayers  in  1899,  make 
any  selection  of  a  sit«.  It  also  appears  that  the  majority  of 
the  ratepayers  voted  in  favour  of  a  change  of  site,  and  that 
the  question  was  submitted  to  and  dealt  with  by  the  rate- 
payers without  any  selection  of  site  having  been  first  made 
by  the  trustees. 

.  H.  F.  Hunter,  Bowmanville,  for  respondents. 

The  judgment  of  the  Court  (Meredith,  C.  J.,  Mac- 
!Mahon,  J.,  LouNT,  J.)  was  delivered  by 

Meredith,  C.J. : — After  the  best  consideration  I  have 
been  able  to  give  to  the  matter,  and  reading  the  section  in 
the  light  of  the  history  and  course  of  the  legislation  on  the 
subject  with  which  it  deals,  it  appears  to  me  that  ^'the 
eelection  of  a  site  for  a  new  school  house  ^'  means  a  selection 
of  a  site  for  a  school  house  in  a  newly  established  school 
section,  and  probably  also  the  selection  of  a  site  for  an  ad- 
ditional school  house,  if  that  is  thought  to  be  necessary  to 
be  provided.  The  mode  of  doing  this  which  is  prescribed  is, 
first,  the  selection  of  the  school  site  by  the  trustees, 
then,  the  calling  of  a  special  meeting  of  the  ratepayers  of 
the  section  to  consider  the  site  selected,  when,  if  the  majority 
of  the  ratepayers  present  at  the  meeting  approve  of  the 
selection  made,  the  site  is  adopted,  but,  if  a  majority  of  the 
ratepayers  differ  from  the  trustees  as  to  the  suitability  of  the 
site  selected,  an  arbitration  takes  place,  and  the  arbitrators 
are  authorized  to  make  and  publish  an  award  upon  the  matter 
submitted  to  them;  and  that  the  other  case  provided  for, 
"the  change  of  site  for  an  existing  school  house,^'  is  where 
a  site  has  once  been  chosen  and  a  school  house  has  been 
provided,  but  it  is  thought  by  the  trustees  to  be  desirable 
that  that  site  should  he  abandoned  and  a  new  site  chosen 
on  which  the  school  house  of  the  section  is  to  stand,  and  that 
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in  that  case  the  trustees  are  empowered  to  agree  upon  a 
change  of  site,  but  it  cannot  be  made  without  the  consent 
of  a  majority  of  the  ratepayers  present  at  a  special  meeting 
called  for  the  purpose  of  considering  the  site  selected  by  the 
trustees,  unless  where  the  majority  of  the  ratepayers  present 
at  the  meeting  differ  from  the  trustees  as  to  the  suitability 
of  the  site  selected  by  the  trustees,  the  result  of  the  arbitra- 
tion- provided  for  is  an  award  in  favour  of  the  decision  come 
to  by  the  trustees. 

If  this  be  so,  a  determination  of  the  trustees  not  to  change 
the  site,  but  to  erect  a  new  school  house  on  the  existing 
site,  is  not  within  the  section. 

It  was  at  one  time  expressly  provided  that,  if  the  rate- 
payers did  not  assent  to  a  change  of  site  proposed  by  the 
trustees,  the  change  could  not  be  made,  but  the  more  recent 
legislation  modified  this  provision  so  that  the  change  may 
be  made  though  the  majority  of  the  ratepayers  are  opposed 
to  it,  if  the  result  of  the  arbitration  is  a  determination  in 
favour  of  the  view  of  the  trustees. 

In  every  one  of  the  forms  in  which  the  subject  of  the 
selection  of  a  site  for  a  new  school  house  or  the  change  of 
site  is  dealt  with,  provision  is  made  for  a  decision  being  first 
come  to  by  the  trustees,  and  I  find  nowhere  in  any  legis- 
lation on  the  subject,  including  the  section  (59  Vict.  ch.  70, 
sec.  31)  under  consideration,  any  ground  for  the  view  that 
the  ratepayers  may  initiate  proceedings  for  either  purpose. 
Their  intervention  is  to  take  place  after,  anfl  only  after, 
the  trustees  have  come  to  a  decision,  and,  subject  to  the 
provision  as  to  the  effect  of  the  award  of  the  arbitrators, 
ii'  is  to  control  the  action  which  the  trustees  have  determined 
upon  and  to  prevent  effect  being  given  to  the  decision  of  the 
trustees  if  it  is  opposed  to  their  (i.e.,  the  ratepayers')  view  as 
to  what  ought  to  be  done. 

This  distinction  is  not  one  of  mere  form,  but  of  substance, 
and  the  provision  as  to  the  meeting  of  the  ratepayers  is,  in 
effect,  the  application  of  the  principle  of  the  referendum, 
with  a  provision  for  arbitration  if  the  vote  of  the  ratepayers 
13  in  the  negative  on  the  proposition  submitted  to  their  vote, 

I  am  of  opinion,  for  the  reasons  I  have  given,  that  the 
position  taken  by  the  appellants  that  the  arbitration  and 
award  set  up  by  the  respondents  were  unauthorized  and 
nugatory,  is  well  taken. 

The  learned  Chief  Justice  was  of  the  opinion  that,  the 
award  being  on  the  face  of  it  a  valid  award,  it  was  not  proper 
to  determine  the  questions  raised  as  to  it  on  the  motion 
of  the  appellants  for  a  mandamus. 
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I  am,  with  resDect,  unable  to  agree  with  that  view.  I  do 
not  see  in  what  way  the  validity  of  the  award  is  to  be  deter- 
mined unless  it  be  on  the  application  for  the  mandamuft. 
The  award  having  been  made,  as  I  think,  without  juris- 
diction, it  is  not  necessary  that  it  should  be  set  aside;  it  was 
mere  waste  paper,  and  the  only  objecticm  taken,  or  that  could 
be  taken,  to  the  application  made  by  the  appiellants  to  the 
respondents  to  pass  the  by-law,  therefore,  falls  to  the  ground. 

I  would  allow  the  appeal,  discharge  the  order  of  the 
learned  Chief  Justice,  and  substitute  for  it  an  order  for  the 
issue  of  the  mandamus  as  asked,  with  costs. 

Simpson  &  Blair,  Bowmanville,  solicitors  for  the  appli- 
cants. 

H.  F.  Hunter,  Bowmanville,  solicitor  for  the  respondents. 
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VOL.  I.  TORONTO,  JUNE  5,  1902.  No.  21. 

Falconbridge,  C.J.  May  26th,  1902. 

TRIAL. 

TOWN  V.' ARCHER. 

Medical  Practitioner' — Malpractice — Limitation  of  Actions — Onus  of 
Proof  of   Want  of  Care — Carelessness  of  Patient. 

Action  by  plaintiff  against  the  defendaiitij,  who  are 
physicians  and  surgeons  in  the  village  of  Port  Perry.  In 
May,  1899,  the  plaintiff  fell  and  sustained  injuries  in  her 
left  ankle  and  foot,  and  she  alleges  that  the  defendants  neg- 
ligently, improperly,  and  unskillfully  treated  her,  and  her 
fcot  has  become  distorted  and  twisted,  and  she  has  been 
rendered  permanently  lame.  The  plaintiff  is  60  years  of 
age.     The  writ  was  issued  on  the  1st  December,  1900. 

X.  F.  Paterson,  K.C.,  and  S.  S.  Sharpe,  Uxbridge,  for 
plaintiff. 

A.  B.  Aylcsworth,  K.C.,  J.  H.  Moss,  and  W.  H.  Harris, 
Port  Perr}-,  for  defendants. 

Falconbridge,  C.J. — The  action  fails  under  R.  S.  0. 
ch.  176,  sec.  41,  not  having  been  brought  within  a  year  from 
the  termination  of  the  defendants'  services.  It  is  clear 
that  when  the  plaintiff  called  at  the  offices  of  the  defendants 
on  the  2l8t  December,  1899,  and  on  the  11th  January,  1900, 
she  did  not  go  in  the  continued  relation  of  patient,  but  as 
a  person  who  had  a  grievance  and  was  dealing  with  the  de- 
fendants more  or  less  at  arms'  length.  She  had  called  in 
another  doctor  to  look  at  her  foot  on  the  13th  December, 
1899,  and  had  consulted  a  solicitor  during  the  same  month, 
and  her  conduct  was  tantamount  to  a  dismissal  of  the  defen- 
dants. On  the  merits,  in  an  action  of  this  kind,  the  onus 
of  proof  is  on  the  plaintiff  to  shew  that  there  was  a  want 
of  due  care,  skill,  and  diligence  on  the  part  of  the  defen- 
dants, and  that  the  iniury  was  the  result  of  such  want  of  care, 
etc.  The  general  rule  is  summed  up  by  Erie,  C.J.,  in  Rich 
v.  Pierpont.  3  F.  &  F.  at  p.  40.  See  also  Lamphier  v. 
Phipos,  8  C.  &  P.,  per  Tindal,  C.J.,  at  p.  479.  The  dis- 
location of  the  astragalus  sustained  by  plaintiff  is  admittedly 
infrequent,  difficult  of  diagnosis,  especially  where  there  is 
a  swelling  of  the  parts,  and  one  in  which  perfect  restoration 
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IS  not,  at  the  plaintiff^s  time  of  life,  ta  be  expected.  Tech- 
nically spealcing  the  breaking  or  caxrying  away  of  portions 
of  the  periosteum  constitutes  a  fracture,  and  on  the  evi- 
dence such  a  fracture  cannot  be  expected  to  be  disclosed 
after  a  lapse  of  two  years  by  the  aid  of  the  X-ray.  The 
flciograph  is  not  a  photograph;  it  is  a  shadow,  and  at  pre- 
sent is  not  an  infallible  guide  in  fractures;  to  this  extent  at 
least,  that  it  will  not  alwavs  discLoee  the  line  of  fracture; 
and  the  possibility  is  that  the  bony  covering  being  re-united 
might  not  shew  at  all.  Assuming  the  diagnosis  to  have 
been  correct,  the  preponderance  of  evidence  she^^s  that  the 
treatment  adopted  was  in  a/ccordanee  ^vith  good  surgery. 
If  it  came  down  to  a  question  between  negligence  or  mal- 
practice on  the  part  of  the  defendants  on  the  one  hand, 
and  the  extreme  improbability,  even  under  favourable  con- 
ditions, of  perfect  or  even  approximate  restoration  of  the 
patient,  the  doctors  in  charge  ought  to  have  the  benefit  of 
the  doubt.  But  tliere  is  abundant  evidence  to  shew  that  the 
present  unfortunate  condition  of  the  plaintiff  is  due  to  her 
own  conduct  in  relaxing  the  bandages.  Action  dismissed 
with  costs. 

Paterson  &  Sharpe,  Uxbridge,  solicitors  for  plaintiff. 

W.  H.  Harris,  Port  Perry,  solicitor  for  defendants. 


Falconbridge,  C.J.  May  28th,  1902. 

WEEKLY  COURT. 

EE  COVENANT  MUTUAL  LIFE  ASSOCIATION 

OF  ILLINOIS. 

Lite     Insurance — Insolvent  '  Foreign     Companu — Deposit — Surplus 
after  Payment  of  Canadian  Claims — Interest  on  Claims. 

Appeal  bv  creditors,  certain  policyholders,  from  certi- 
ficate of  Neil  McLean,  an  official  referee,  in  a  winding-up 
proceeding.  The  company  was  admittedly  insolvent  when 
the  winding-up  order  in  Canada  was  made  on  25th  May, 
.  1900,  but  the  company  went  into  liquidation  in  the  United 
States  in  December,  1899.  The  deposit  (required  by  the 
Insurance  Act  and  amendments)  is  sufficient  to  cover  the 
appellants^  claims,  and  there  remains  a  balance  of  |1,900. 
The  certificate  disallows  interest  upon  the  claims. 

C.  A.  Masten,  for  appellants.  The  referee  was  in  the 
position  of  a  jury  and  could  have  allowed  interest:  McCul- 
lough  V,  Newlove,  27  0.  R.  630;  Attorney-General  v.  .^tna 
Ins.  Co.,  13  P.  B.  459  :  and  interest  is  clearly  allowable  : 
sees.  113  and  115  Judicature  Act.  The  rule  followed  by 
the  referee  that  interest?  is  not  recoverable  because  of  in- 
eolvency  does  not  applv,  because  here  there  is  ai  surplus:  Re 
Hunter  Iron  Works,  L.  R.  4  Ch.  643;  Woodcock's  Case, 
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16  Sol.  J.  517;  Re  Commercial  Bank  of  Manitoba,  10  Man- 
L.  K.  187.  No  technical  effect  should  be  given  to  the  mere 
fact  of  there  being  a  winding-up  order.  R.  S.  C.  ch.  124 
defines  terms  upon  which  deposits  are  to  be  made  and  their 
application,  and  deposits  are,  segregated  from  the  general 
assets  of  a  company  and  set  apart  for  the  purposes  defined 
in  sec.  107  of  R.  S.  C.  ch.  129. 

W.  B.  Raymond,  for  foreign  liquidator.  The  company 
16  insolvent.  The  winding-up  order  of  May,  1900,  so  ex- 
pressly declares,  and  it  has  not  been  appealed  from.  The 
ordinary  rules  do  not  govern  this  case,  but  those  do  which 
apply  to  liquidation  of  companies:  Ex  p.  Fumeaux,  2  Cox 
L(|.  Cas.  219;  Re  Intercolonial  Contract  Co.,  L.  R..  13  Eq. 
G23;  Rawlins  &  MacNaghten's  Company  Law,  p.  379.  The 
deposit  is  an  asset  of  the  insolvent  company,  sent  from  its 
head  office  in  Galesburg,  Illinois,  and  the  American  policy- 
holders will  not  be  paid  in  full. 

J.  McBride,  for  Canadian  liquidator. 

Falcoxbridge.  C.J.— This  is  a  case  in  which  a  jury 
could  and  should  have  allowed  interest  at-  the  legal  rate. 
The  rule  as  to  interest  in  insolvency  cases  does  not  apply 
here,  the  question  being  simply  one  as  to  the  application  of 
the  deposit  under  the  terms  of  sec.  107.  The  company, 
l>eing  able  to  pay  in  full,  should  do  so.  Appeal  allowed. 
Costs  of  all  parties  out  of  fund. 

May  29th,  1902. 
divisional  court. 

SHERLOCK  V.  WALLACE. 

Deed — Absolute  in  Form,  but  Intended  as  Collateral  Security^Re- 

demotion — Waiver — Counsel  at  Trial — Mistake, 

Appeal  by  plaintiff  from  judgment  of  Ferguson,  J., 
ante  p.  54. 

T.  W.  Crothers,  St.  Thomas,  for  plaintiff. 
J-  M.  McEvoy,  London,  and  W.  A.  Wilson,  St.  Thomas, 
for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered,  by 

Street,  J.,  who  said  that,  upon  the  findings  below,  the 
plaintiff  was  entitled  to  redeem  upon  payment  of  what  was 
due  upon  the  security,  and  that  there  must  have  been  a  mis- 
understanding as  to  the  concession  of  counsel  that,  if  the 
Judge  thought  that  plaintiff  had  no  right  to  profits,  the  ac- 
tion should  be  dismissed.  The  evidence  shews  that  the  coun- 
pel  meant  that  the  question  of  profits  was  the  question  to  be 
determined  at  the  trial,  and  not  that  he  meant  to  waive  the 
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plaintiff's  right  to  redeem.  Judgment  directed  to  be  ent.rerl 
for  plaintiff  for  redemption,  with  a  declaration  that  plaintiff 
is  not  entitled  to  credit  for  profits  upon  the  stock  transac- 
tions. Xo  costs  to  either  party  up  to  hearing.  Costs  of 
appeal  to  plaintiff,  to  be  v^et  off.  Further  directions  and 
subsequent  cost«  resented. 


May  29T1I,  1J)02. 
C.  A. 

REX  V.  RICE.. 

Criminal     Latc^Murder— Conspiracy — Charge     to    Jtiry—Verdirt — 
Criminal  Code,  sees   61  (2).  227  (d),  228  (tf>,  L2J. 

Case  reserved  by  Falconbridge,  C.J.,  at  the  Toronto 
Autumn  Assizes,  1901.     The  prisoner  was  indicted  for  the 
murder  of  William  Boyd  on  the  4th  June,   1901.     There 
was  only  one  count  in  the  indictment.     The  evidence  shewed 
tliat  the  prisoner,  Fred  Lee  Rice,  and  two  other  men.  Rut- 
ledge  and  Jones,  were  on  the  day  in  question  being  driven 
in  »  cab  through  the  streets  of  the  city  of  Toronto,  all  three 
handcuffed  together  (they  being  at  the  time  under  trial  for 
burglary),  with    Boyd  and   another  man,    both    constables, 
sitting  opposite  to  them  in  the  cab,  when,  at  the  comer  of 
Gerrard  and  Sumach  streets,  a  parcel  containing  two  revol- 
vers was  thrown  into  the  cab.     The  weapons  were  seized 
by  Rice  and  Rutledge,  and  Boyd  was  shot  dead.     The  trial 
Judge  in  his  charge  divided  the  case  into  two  branches, 
first,  whether  Rice^s  hand  fired  tihe  shot  which  killed  Boyd, 
and  second,  if  not,  whether  Rice  was  guilty  of  murder,  under 
the  circumstances,  if  the  hand  of  one  of    the    other   men 
fired  the  shot.     The  Judge  told  the  jury  that  up  to  the 
time  the  weapons  were  thrown  into  the  cab,  there  was  no 
evidence  of  a  conspiracy  or  collusion,  but  that  after  that  there 
might  have  been  a  common  resolve  to  escape  from  lawful 
custody,  and,  if  there  was  such  common  resolve  or  desi^^n, 
that  Rice  might  be  found  guilty  of  murder.     The  jur>'  dis- 
agreed as  to  the  first  branch  of  the  case,  and  found  the 
prisoner  guilty  on.  the  second  branch. .  Three  questions  were 
reserved  for  the  consideration  of  the  Court:  (1)  Was  there 
any  sufficient  evidence   to  warrant   the  verdict?     (2.)  Was 
the  Judge's  direction  to  the  jurs'  on  the  question  of  con- 
sr-iracy  or  common  design  correct  ?     (3)  Was  the  finding  of 
the  jurv  a  proper  one,  or  was  there  a  mistrial. 

T.  C.  Robinette,  for  prisoner. 

J.  R.  Cartwright,  K.C...  and  Frank  Ford,  for  Crown. 

Armour.  C.J.O.— I  am  of  the  opinion  that  there  was 
sufficient  evidence  to  warrant  the  verdict  as  found  by  the 
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jury,  that  the  direction  of  the  learned  Chief  Justice  to  the 
jui^  on  the  question  of  conspiracy  or  common  design  was 
not  one  of  which  the  prisoner  could  complain,  that  the  ver- 
dict of  the  jury  was  a  proper  one,  and  that  there  was  no 
mistrial. 

The  law  is  that  "  if  several  persons  form  a  common  in- 
tention to  prosecute  any  unlawful  purpose,  and  to  assist  each 
other  therein,  eacli  of  them  is  a  party  to  every  ofEence  com- 
mitted by  any  one  of  them  in'  the  prosecution  of  such  com- 
mon purpose,  the  commission  of  which  offence  was  or  ought 
to  have  been  known  to  be  a  probable  consequence  of  the 
prosecution  of  such  common  purpose  :^^  Criminal  Code,  sec. 
61  (2). 

And  culpable  homicide  is  murder  in  the  following  case: 
''  If  the  offender,  for  any  unlawful  object,  does  an  act  which 
he-  knows  or  ought  to  have  known  to  be  likely  to  cause  death, 
and  thereby  kills  any  person,  though  he  may  have  desirad 
that  his  object  should  be  effected  without  hurting  any  one :" 
Criminal  Code,  sec.  227  (d). 

Culpable  homicide  is  also  murder  in  the  following  case, 
whether  the  offender  means  or  not  death  to  ensue,  or  knows 
or  not  that  death  is  likely  to  ensue:  If  he  means  to  inflict 
grievous  bodily  injury  for  the  purpose  of  facilitating  his 
escape  from  lawful  custody,  and  death  ensues  from  such 
injury:    Criminal  Code,  sec.  228  (a),  and  sub-sec.  2. 

The  evidence  shewed  that  immediately  upon  the  parcel 
containing  the  revolvers  being  thrown  into  the  cab,  the 
prisoner  and  Eutledge,  at  all  events,  and  perhaps  Jones, 
armed  themselves  with  these  revolvers  and  formed  the  com- 
mon intention  of,  by  the  use  thereof,  prosecuting  the  unlaw- 
ful purpose  of  escaping  from  lawful  custody  and  of  assisting 
each  other  therein,  and  that  the  shooting  by  one  of  them 
of  Boyd  was  an  offence  committed  by  one  of  them  in  the 
prosecution  of  such  common  purpose,  and  that  the  com- 
mission thereof  was  or  ought  to  have  been  known  to  be 
a  probable  consequence  of  the  prosecution  of  such  conmion 
purpose;  each  of  them  was  therefore  a  party  to  such  offence, 
and  the  offence,  being  murder  in  the  actual  perpetrator 
thereof,  was  murder  in  the  prisoner,  even  if  he  were  not 
the  actual  perpetrator  thereof,  and  he  was  properly  found 
guilty  by  the  jury  of  the  offence,  the  evidence,  in  my  opin- 
ion, fully  warranting  their  verdict. 

There  was  nothing,  in  my  opinion,  in  the  charge  of  the 
learned  Chief  Justice,  nor  in  his  subsequent  instructions 
to  the  jury,  both  of  which  must  be  read  together,  of  which 
the  prisoner  could  properly  complain. 

The  jury  in  coming  into  Court  and  their  foreman  saying, 
*'  On  the  first  count  we  disagree,^^  and  on  being  asked  by 
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the  clerk,  "How  do  you  find  on  the  second  count P*  saying, 
"  On  the  second  count  we  find  the  prisoner  guilty/^  were 
obviously  referring  to  the  two  propositions  or  branches  of 
the  case  submitted  to  them  by  the  learned  Chief  Justice. 

Their  verdict  must,  however,  be  taken  to  be  the  verdict 
recorded  by  the  learned  Chief  Justice  on  the  back  of  the 
indictment,  and  acknowledged  by  the  jury  to  be  their  ver- 
dict in  these  words:  "The  jury  find  the  prisoner  guilty. 
They  are  unable  to  agree  as  to  whether  the  prisoner  fired 
the  shot  which  killed  William  Boyd." 

The  finding  of  the '  jury  was,  therefore,  a  proper  one, 
and  there  was  no  mistrial. 

The  conviction  will  therefore  be  affirmed. 

OsLER,  J.A,,  delivered  a  written  opinion  concurring. 
Maclennan,  Moss,  Garrow,  JJ.A.,  verbally  concurred. 


May  21st,  1902. 
C.  A. 

FRA^KEL  V.  G.  T.  R.  CO. 

Appeal  to  Supreme  Court  of  Canada — Leave, 

Motion,  ex  cautela,  by  defendants  for  leave  to  appeal  to 
me  Supreme  Court  of  Canada  from  the  judgment  of  this 
Court,  ante  p.  254. 

H.  E.  Rose,  for  defendants. 

G.  F.  Shepley,  K.C.,  for  plaintiffs. 

The  Court  COsler,  Maclennan,  Garrow,  JJ.A.)  was  of 
opinion  that  both  on  claim;  and  counterclaim  the  defendants 
had  the  right  to  appeal  without  leave;  but  that,  if  leave 
were  necessary,  it  was  not  a  case  in  which  it  would  be 
granted.  Motion  dismissed  with  costs,  without  prejudice^ 
so  far  as  this  Court  can  say  so,  to  the  defendants'  right 
to  apply  direct  to  the  Supreme  Court  for  the  leave  desired. 

Decision  of  Maclennan,  J.A.,  in  Chambers,  ante  p. 
339,  approved. 

May  30th,  1902. 
divisional  court. 

BE  ca:\ipbell  AXD  HOEWOOD. 

Willr-Construction— Power  to   SeU—Executora—Trmt. 

Appeal  by  vendor  from  order  of  Lount,  J.,  ante  p.  139, 
M.  J.  Gorman,  Ottawa,  for  vendor. 
F.  C.  Cooke,  for  purchaser. 
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The  judgment    of    the    Court    (Falconbridge,    C.J., 
Street,  J.)  was  delivered  by 

Street,  J. — I  think  the  effect  of  the  will  of  Colin  Camp- 
bell, of  Weymouth,  dated  28th  JDecember,  1875,  was  to  vest 
ail  the  testator's  real  estate  except  the  dwelling-house  in  his- 
six  daughters  in  fee,  subject  to  a  power  of  sale  in  the  ex- 
ecutors, and  subject  also  to  a  restraint  on  alienation  by  them 
of  their  shares  during  their  lives,  as  to  the  effect  of  which 
it  seems  unnecessary  to  inquire.  Colin  Campbell,  of  Ot- 
tawa, son  of  the  testator,  appears  to  have  made  certain 
claims  against  his  father^s  estate,  which  were  finally  com- 
promised, with  the  consent  of  the  six  daughters,  by  the 
payment  to  him  of  f  2,000  in  cash,  and  by  an  agreement  to 
convey  the  lot  in  question  to  a  trustee  for  his  children. 
Before  this  conveyance  was  made,  he  also  died,  and  by  his 
will  he  recited  that  he  had  held  the  land  in  question  as  trus- 
tee for  his  children  since  1882  or  1883,  by  virtue  of  a  quit 
claim  deed  from  his  father's  estate;  and  he  directed  that 
his  widow  should  hold  the  lot  as  trustee  for  his  children;  and 
that  it  should  be  sold  to  the  best  advantage  on  his  youngest 
child  coming  of  age,  and  the  proceeds  equally  divided 
amongst  his  children. 

Colin  Campbell,  of  Ottawa,  died  in  October,  1896,  and 
en  9th  April,  1900,  the  executor  of  Colini  Campbell,  af  Wey- 
mouth, in  pursuance  of  the  agreement  of  compromise  above 
mentioned,  conveyed  the  land  in  question  to  the  present 
vendor,  the  widow  of  Colin  Campbell,  of  Ottawa,  her  heirs 
and  aligns,  in  trust  for  the  children  of  Colin  Campbell,  of 
Ottawa,  in  equal  shares. 

In  my  opinion,  this  conveyance  passed  the  estate  in  the 
land  to  the  present  vendor  as  trustee  for  the  children  of 
Colin  Campbell,  of  Ottawa.  The  executor  of  Colin  Camp- 
bell, of  Weymouth,  had  a  power  of  sale  under  the  will,  and 
the  agreement  with  Colin  Campbell,  of  Ottawa^  for  the  con- 
veyance to  the  nominee  of  the  latter,  as  part  of  a  compro- 
mise of  the  large  claim  made  by  him  against  his  father's 
estate,  was  a  proper  exercise  of  the  power  of  sale,  and  was 
confirmed  as  such  by  the  persons  entitled  to  the  land  sub- 
ject to  the  power.  But  from  the  time  of  the  execution  of 
the  agreement  Colin  Campbell,  of  Ottawa,  ceased  to  have 
anv  beneficial  interest  in  or  power  over  the  land;  it  was 
vested  from  that  time  in  the  executor  of  Colin  Campbell, 
of  Weymouth,  as  trustee  for  the  children  of  Colin  Camp- 
bell, oif  Ottawa;  and  therefore  the  clause  in  the  will  of  the 
latter  in  which  he  purports  to  miake  his  widow  trustee  of.  it 
for  his  children  and  to  give  her  a  power  of  sale  of  it  were 
of  no  effect,  excepting  merely  that  of  nominating  the.  trustee 
who  was  to  take  the  title  in  trust  for  his  children. 
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The  ^«ct  of  the  conveyaiice  to  the  vendor,  Mrs.  Camp- 
bell, on  9th  April,  1900,  from  the  executor  of  Colin  Camp- 
bell, of  Weymouth,  was,  therefore,  to  vest  in  her  the  estate 
which  had  been  vested  in  that  testator,  but  to  vest  it  in 
her  as  a  bare  trustee  for  the  children  of  Colin  Campbell, 
of  Ottawa,  without  any  power  to  sell  it.  Having  no  power 
to  sell  it,  she  cannot  make  title  to  it  to  the  purchaser,  and 
the  appeal  must  be  dismissed  with  costs. 

M.  J.  Gorman,  Ottawa,  solicitor  for  vendor. 

D.  H.  Maclean,  Ottawa,  solicitor  for  purchaser. 

OsLER,  J.A.  May  29th,  190-^. 

C.A. — CHAMBERS. 

BBOWX  V.  McGregor. 

Appenl^Extension   of  Time— Laches— Security. 

Motion  by  the  plaintiff  to  extend  time  for  setting  down 
a]  peal. 

J.  H.  Moss,  for  plaintiff. 

D.  L.  McCarthv,  for  defendant. 

OsLER,  J.A. — The  course  of  the  case  has  been  as  fol- 
lows : — 

Trial — the  second  trial — before*  Falconbridge,  C.J., 
i6th  September,  1901,  and  judgment  by  him  27th  Decem- 
ber, 1901,  dismissing  the  action. 

Notice  of  appeal  6th  February,  1902.  Reasons  of  ap- 
peal 10th  February,  1902.  Time  for  deliver}'  of  reasons 
contra,  extended  on  12th  February,  1902,  at  request  of 
the  respondent.  Draft  appeal  case  sent  by  appellant  to 
respondent  25th  February,  1902,  but  without  the  evidence 
taken  at  the  second  trial,  which  appellant  had  up  to  this 
time  been  unable  to  obtain  from  the  stenographer.  10th 
March,  1902,  draft  case  returned  bv  respondent's  solicitor, 
with  reasons  against  appeal,  but  objecting  to  insertion  in 
the  case  of  any  part  of  the  examination  for  discovery- ,  except 
what  had  been  read  at  the  trial. 

The  appellant  would  not  accede  to  this  perfectly  proper 
objection,  and  the  result  was  a  motion  before  the  trial  Judge 
to  settle  the  case.  This  was  disposed  of  adversely  to  the 
appellant  on  the  26th  March,  1902.  Xo  further  step  was 
taken  by  him,  until  the  5th  April,  when  new  reasons  of  ap- 
]X'al  were  served,  omitting  those  which  had  been  rested  on 
the  deleted  parts  of  the  examination  for  discovery. 

On  the  23rd  or  24th  April  the  appellant  obtained  copy 
of  the  evidence,  and  then  rested  until  the  5th  May,  when 
n mended  draft  appeal  case  was  sent  to  the  respondent's 
solicitor,  which  he  returned  with  the  objection  that  the 
jippellant  was  out  of  time  and  in  default,  for   not  having 
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set  down  the  case  for  hearing  for  the  session  of  the  Court 
Avhich  began  on  the  14th  April. 

Judgment  has  been  signed  and  costs  of  defence  taxed  at 
nearly  $700,  and  an  affidavit  is  filed  she^^ing  that  the  appel- 
lant has  recently  been  placing  .incumbrances  on  his  pro- 
perty and  has  disposed  of  the  equity  of  redemption. 

If  the  case  had  been  set  down,  as  it  might  have  been 
under  Rule  812  (2),  for  the  April  session,  it  could  have 
been  and  probably  would  have  been  heard  thereat,  as  the 
evidence  was  obtained  on  the  23rd  or  24:th  April;  or  the 
appellant  might  have  moved  for  a  fiat  to  set  down  not- 
withstanding the  absence  of  the  evidence,  and  the  Court 
might  have  imposed  terms.  The  delay  has  been  very  great, 
find  1  find  nothing  which  I  can  lay  hold  of  as  an  excuse, 
beyond  this,  that  it  has  no  doubt  been  the  intention  of 
the  appellant  in  good  faith  to  prosecute  this  appeal,  and 
his  solicitor  was  probably  not  familiar  with  the  Kule  I 
have  referred  to.  It  does  seem  not  to  be  very  generally 
known,  but>  on  the  other  hand,  the  general  practice  has 
been  to  move  for  a  fiat  to  set  do\^Ti  the  appeal  notwithstand- 
ing the  absence  of  the  evidence.  This  precaution  was  not 
observed.  The  respondent  has  reason  to  complain  of  the 
delay  which  now  throws  him  over  until  September,  if  the 
appellant's  motion  is  granted,  and  he  is  left  with  the  costs 
of  the  action  unpaid  and  unsecured,  the  appellant's  pro- 
perty in  the  meantime  having  been  put  out  of  his  hands. 
While  I  express  no  opinion  on  the  merits  of  the  appeal,  I 
cannot  but  see  that  it  turns  ver}'  much  upon  questions  and 
findings  of  fact,  and  on  the  main  facts  of  the  case  there 
have  been  two  decisions  against  the  ai)pellant. 

On  the  whole  I  am  of  opinion  that  I  should  dismiss  the 

motion  with  costs,  unless  the  appellant,  within days, 

gives  sufficient  security  for  the  payment  of  the  costs  taxed 
m  the  action  and  interest  thereon,  and  the  costs  of  this 
motion  in  case  his  appeal  is  unsuccessful. 

Ball  &  Ball,  Woodstock,  solicitors  for  plaintiff. 

ilabee   &   Makir.s,    Stratford,  solicitors,  for  defendant. 


Maclenxax,  J. a.  May  31st,  1902. 

C.  A. — CHAMBERS. 

rEOPLE^S  BUILDIXG  AND  LOAN  ASSX.  v.  STANLEY. 

Appeal — JMi*y  yotice — Jurisdirtio)!    of    Judue   in   Vhamhern    as     to 

— Judicature  Art,  sec.  110. 

Motion  by  defendant  for  leave  to  ap|>eal  from  order  of 
a  IHvisional  Court  affirming  an  order  of  a  Judge  in  Cham- 
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bers  striking  out  a  jury  notice  filed  by  defendant  in  an 
action  of  covenant  upon  two  building  society  mortgages. 
Defence  that  the  defendant  was  induced  to  execute  the 
mortgages  without  reading  them,  or  understanding  their 
true  effect,  by  false  and  fraudulent  representations- 

W.  H.  Bartram,  London,  for  defendant. 
D.  W.  Saunders,  for  plaintiffs.  * 

Maclennan,  J.A. — The  ground  of  the  present  applica- 
tion expressed  in  the  notice  of  motion,  and  argued  by  Mr. 
Bartram,  is  that  the  decision  involves  questions  of  law  and 
practice  upon  the  construction  of  sec.  110  of  the  Judicature 
Act,  in  which  there  have  been  conflicting  decisions  or  opin- 
ions bv  the  High  Court  of  Justice  and  by  the  Judges 
thereof.  This  ground  is  the  only  one  upon  which,  under 
sec.  77  of  the  Judicature  Act,  it  was  open  to  him  to  rest 
his  motion,  for  the  case  clearly  does  not  fall  within  any  of 
the  sub-sections  of  sec.  4,  unless  it  falls  within  (c). 

Mr.  Bartram  cited  the  fallowing  cases:  Bristol,  &c.,  Co, 
V.  Taylor,  15  P.  E.  310;  Hawke  v.  O'Neill,  18  P.  R.  164; 
Bank  of  Toronto  v.  Keystone  Fire  Ins.  Co.,  18  P.  R.  113; 
and  Sawyer  v.  Robertson,  19  P.  R.  172. 

I  have  examined  these  cases  and  also  those  cited  by  Mr- 
Saunders:  Lauder  v.  Didmon,  16  P.  R.  74;  Regina  v.  Grant,. 
17  P.  R.  165;  Toogood  v.  Hindmarsh,  17  P.  R.  446;  Skae 
v.  Moss,  18  P.  R.  119. 

The  only  conflict  of  decisions  which  I  find  in  these  cases 
is  between  Bank  of  Toronto  v.  Keystone  Fire  Ins.  Co.^ 
decided  by  a  Divisional  Court  on  4th  May,  1898,  and  the 
earlier  case  of  Skae  v.  Moss,  decided  bv  a  Divisional  Court 
in  February,  1896,  the  latter  case  not  having  then  been  re- 
ported, and  not  having  been  cited  in  the  subsequent  case. 
The  point  decided  in  those  cases,  however,  has  no  bearing 
upon  the  present,  that  point  having  been  whether  a  Judge 
at  the  trial  has  power  to  strike  out  a  jury  notice,  and  to 
transfer  the  action  for  trial  at  the  non-jury  sittings. 

The  power  of  a  Judge  in  Chambers  under  sec-  110  to 
strike  out  the  jury  notice  has  never  been  doubted  in  any 
case,  although  Street,  J.,  in  one  case  expressed  the  opinion 
that  in  general  it  ought  not  to  be  done.  But  that  opinion 
does  not  appear  to  me  to  be  a  conflict  of  decisions  or  opin- 
ions within  sub-sec.  (c)  of  sec.  77  (4)  of  the  Act. 

The  motion  will  be  refused  with  costs. 

W.  H.  Bartram,  London,  solicitor  for  defendant. 

Helirauth  &  Ivey,  London,  solicitors  for  plaintiffs.    . 
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May  30th,  1902. 

C.  A, 

CENTAUE  CYCLE  CO.  v.  HILL. 

Appeal — Ordet'  of  Judge  of  Court  of  Appeal  in  Chambers — Appeal 
to  Court — Execution — Leave  to  Issue  Notwithstanding  Appeal 
— Discretion  of  Judge — Special  Circumstances — "  Court  Ap. 
pealed  to  or  Judge  thereof" — Rule  827  {,!). 

Appeal  by  defendants  from  order  of  Maclennan,  J.A,, 
ante  p.  377. 

The  same  counsel  appeared. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Zvloss, 
Garrow,  J  J.  a.)  was  delivered  by 

Osler,  J.A. — First,  as  to  the  competency  of  tlie  appeal. 
The  order  of  my  learned  brother  is  one  made  in  relation  to 
u  pending  app^ — ^a  matter  in  Court — and  in  that  respect 
ie  not  like  an  order  made  in  a  matter  external  to  its  or- 
dinary jurisdiction  in  pursuance  of  some  authority  con- 
ferred by  a  statute  upon  the  Court  or  a  Judge  of  the  Court 
yro  hac  vice,  e.g.,  under  the  Dominion  Railway  Act:  Re  To- 
ronto, Hamilton,  and  Buffalo  R.  W.  Co.  and  Hendrie,  17 
F.  R.  199.  In  the  latter  case  it  may  well  be  that,  when 
a  Judge  mates  an  order,  he  does  so  as  persona  designata — 
as  one  of  the  two  jurisdictions  upon  whom  an  alternative 
authority  is  conferred  to  do  the  act.  Here  the  order  is 
made  in  the  cause  to  remove  the  stav  of  execution  under 
the  authority  of  the  Rule  of  Court,  837  (1),  "  unless  other- 
wise ordered  by  the  Court  appealed  to,  or  a  Judge  thereof/' 
4&C.  I  see  no  tangible  distinction  between  these  words  as 
here  used,  and  the  words  "  the  Court  or  a  Judge,"  and  the 
meaning  of  the  latter,  when  used  in  a  statute  or  rule  of 
Court  in  relation  to  jurisdiction  over  proceedings  in  a 
•cause  or  matter,  is  well  recognized.  "The  Court''  means 
a  Judge  or  Judges  in  open  Court ;  a  "Judge  '^  means  a  Judge 
sitting  in  Chambers:  In  re  B.,  [1893]  1  Ch.  459,  463;  or, 
as  Brett,  J.,  said  in  Bater  v.  Yokes,  2  Q.  B.  D.  171,  175, 
using  the  old  terminology^  "  a  Court  or  Judge  "  means  the 
Court  sitting  in  banc  or  a  Judge  at  Chambers  representing 
the  Court  in  banc.  See  also  per  the  same  Judge  in  Dal- 
low  v.  Garrold,  54  L.  J.  Q.  B;  78:  "The  statute  gives  the 
power  to  the  Court  or  a  Judge,  and  it  is  well  recognized 
that  that  phrase  always  includes  a  Judge  at  Chambers,  un- 
less there  is  some  express  enactment  limiting  the  meaning 
of  the  phrase." 

And  see  Re  Housing  of  the  "Workinor  Classe>i  \  i .  1890, 
Ex   p.  Slieman,  [1892]  1  Q.  B.  394.    From  the  order  of  a 
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Judge  thus  sitting  iii  Chambers,  unless  it  is  one  made  purely 
in  the  exercise  of  his  discFetion,  an  appeal,  in  my  opinion, 
lies  to  the  full  Court:  Arcli.  Prac,  vol.  2,  p.  1,009. 

Then,  secondly,  1  do  not  think  that  the  order  in  ques- 
tion is  a  purely  discretionary  order.  The  general  rule  and 
the  right  of  the  appellant  is  that,  save  in  the  excepted  cases, 
proceedings  below  are  stayed  upon  the  appeal  being  perfect- 
ed. Nevertheless,  if  "  the  Court  or  a  Judge  thereof'^  other- 
wise orders,  the  stay  of  execution  may  be  removed.  A  proper 
case  must  be  made  out  for  allowing  the  respondent  to  en- 
force what  has  not  yet  become  a  final  judgment,  the  appeal 
being  a  step  in  the  cause. 

Upon  tlie  whole,  after  having  given  the  matter  a  good 
deal  of  consideration,  we  are  ali  ot  opinion  that,  under  th<j 
circumstances,  an  order  for  leave  to  issue  execution  ought 
not  to  go.  The  appca-l  appears  to  he  prosecatei  m  goj.! 
faitJi,  and  on  substantial  grounds.  The  defendant  is  carry- 
ing on  his  business  in  the  usual  way,  and  the  effect  of  an 
execution  will  practically  be  to  close  it  up,  and  possibly  to 
pliK-e  the  defendant  in  a  situation  from  which  he  will  find 
it  difficult,  if  not  impossible,  to  recover  if  his  appeal  should 
be  successful.  The  plaintiffs  do  not  make  a  prima  facie 
case  against  the  bona  fides  of  the  instruments  which  they 
propose  to  attack.  They  desire  to  proceed  by  way  of  seizure 
and  interpleader,  but  they  can  proc^eed  quite  as  effectively 
by  way  of  action,  and,  while  the  rights  of  the  parties  are 
in  suspense,  the  method  likely  to  be  least  injurious  to  the 
defendant  ought  to  be  followed.  Apart  from  the  property 
which  it  is  desired  to  reach  by  impeaching  the  chattel  mort- 
gages there  seems  to  be  nothing  to  be  secured  or  laid  hold 
of  by  the  execution,  and  therefore  as  to  neither  of  the  de- 
fendants does  it  appear  that  there  is  any  special  advan- 
Inge  gained  in  the  nature  of  security,  etc.,  by  removing  the 
stay.  The  order  will  therefore  be  discharged,  and  the  costs 
of  appeal,  and  of  the  motion  it  deals  with,  will  be  costs  in 
the  appeal. 
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WEEKLY  COURT. 

WALKERTON  BINDER  TWINE  CO.  v.  HIGGINS. 

Cotiipanp — Lien  of  — Shares. 

Motion  by  plaintiffs  to  continue  an  injunction  restrain- 
irg  defendant  from  selling  or  transferring  certain  shares 
of  the  stock  of  the  plaintiffs,  an  incorporated  company. 
The  defendant  was  the  contractor  for  the  plaintiffs^  build- 
ing. He  received  in  January,  1901,  in  part  payment  of  the 
contract  price,  a  cheque  for  |22,832,  which,  plaintiffs  al- 
lege, shoxdd  have  been  for  |22,384.  In  the  final  settlement 
he  received  in  part  payment  the  stock  in,  question,  which 
ir.  fully  paid. 

6.  H.  Kilmer,  for  plaintiffs.  The  plaintiffs  claim  a 
lien  on  two  grounds:  (1)  of  debt;  (2)  part  of  the  price  pay- 
able under  the  contract  is  represented  by  the  shares,  and 
in  effect  plaintiffs  have  the  right  to  stop  the  shares  in  specie 
XL  the  handA  of  defendant.  As  between  the  parties  tiiere 
is  a  lien  in  favour  of  plaintiffs:  Lindley's  Company  Law, 
p.  456;  Knket  v.  Wright,  12  CI.  &  P.  764;  Hague  v.  Dande- 
son,  2  Ex.  741 ;  McMurrich  v.  Bond  Head  Co.,  9  U.  C.  R. 
333. 

M.  H.  Ludwig,  for  defendant.  It  is  clear  that  no  lien 
exists.  The  only  case  in  which  the  company  can  refuse  to 
register  a  transfer  is  set  forth  in  R.  S.  0.  ch.  191,  sec.  28. 
See  also  White  on  Joint  Stock  Companies,  p.  181. 

Falconbridge,  C.J. — The  high  authority  of  Lord  Lind- 
ley  is  pledged  to  the  dictum  (Lindley^s  Law  of  Companies,  5th 
cd.,  p.  456)  that  a  company  should  have  a  lien  on  the  slwires 
of  its  members  for  what  may  be  due  from  them  to  the  com- 
pany in  respect  of  such  shares. 
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The  defendant  does  not  categorically  deny  the  mistake 
which  is  said  to  have  been  made  in  the  figures  whereby 
plaintiffs  claim  to  have  overpaid  defendant  by  the  sum  of 
|448,  but  only  says  in  a  general  way  that  he  is  "  not  in- 
debted to  the  plaintiffs  in  any  sum  whatever." 

I  think  the  status  in  quo  ought  to  be  preserved,  and  I 
shall  continue  the  injunction  to  the  hearing. 

Costs  in  cause  unless  the  trial  Judge  shall  otherwise 
order. 

David  Robertson,  Walkerton,  solicitor  for  plaintiffs. 

Ritchie,  Ludwig,  &  Ballantyne,  Toronto,  solicitors  for 
defendant. 


June  2nd,  1902. 
divisional  court. 

DUNN  &  CO.  V.  PRESCOTT  ELEVATOR  CO. 

Bailment— Warehouseman— Xegligence  of— Stored  Corn— Measure  of 

Damages. 

Appeal  by  liquidator  of  defendants  from  judgment  of 
MacMahon,  J.,  ante  p.  75. 

G.  F.  Henderson,  Ottawa,  for  appellants. 

J.  Leitch,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — ^The  duties  of  defendants  under  the  circum- 
stances are  concisely  and  properly  stated  in  Beal  v.  South 
Do^ra  R.  W.  Co.,  3  H.  &  C.  at  p.  342.  See  also  Storj'  on 
Bailments,  sees.  444  and  408;  Brabant  v.  King,  [1895]  A. 
C.  at  p.  646;  Snodgrass  v.  Ritchie,  17  Rettie,  712;  Re  Mer- 
sey Docks,  1  H.  L.  C.  93.  .  .  .  In  my  opinion  the  de- 
fendants were  guilty  of  negligence  in  not  having  moi^e  care- 
fully watched  and  examined  the  condition  of  the  corn  under 
the  circumstances,  and  they  are  liable  to  the  plaintiffs 
for  the  loss  which  has  happened.  The  damages  have  been 
properly  estimated,  and  the  appeal  should  be  dismissed 
with  costs. 


June  2nd,  1902. 
divisional  court. 

RE  GAIJLT  V.  CARPENTER. 

Appeal — County  Court — Interlocutory  Order — Examination  of  Judg- 
ment Debtor — Production  by  Transferee  of — Jurisdiction — R^ 
S,  O.  eh,  55,  sec.  52, 

Appeal  bv  judgment  debtors  and  their  mother,  Elizabeth 
Carpenter,  from  order  of  a  County  Court  Judge,  made  after 
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judgment  ia  the  action  in  the  County  Court  of  Stonnont, 
Dundas,  and  Glengarry,  directing  the  defendants,  the  judg- 
ment debtors,  to  attend  for  examination  before  a  special 
examiner,  and  ordering  the  appellant  Elizabeth  Carpenter, 
their  alleged  transferee,  to  attend  and  produce  at  the  same 
time  the  books  of  account  used  by  the  judgment  debtors 
in  their  business. 

The  appeal  was  heard  before  a  Divisional  Court,  Fal- 

CONBRIDGE,    C.J.,   STREET,    J.,    BRITTON,   J. 

J.  H.  Moss,  for  appellants. 

W.  E.  Middleton,  for  plaintiffs. 

Street,  J. — In  my  opinion  the  order  in  appeal  is 
c? early  interlocutory  and  not  final  within  the  meaning  of 
R.  S.  b.  ch.  55,  sec.  52,  as  interpreted  by  the  Court  of  Appeal 
in  Baby  v.  Ross,  14  P.  R.  at  p.  443.  Such  an  order  is 
merely  a  means  or  step  towards  an  end,  it  is  not  the  end 
itself;  and  appeals  are  only  given  against  orders  which  are 
the  end  of  the  particular  matter  of  which  they  are  a  part. 

Falconbridge,  C.J. — ^I  concur. 

Britton,  J. — In  agreeing  I  venture  to  express  my  regret 
that  the  question  whether  the  learned  County  Court  Judge 
has  power  to  nmke  such  an  order  against  the  appellant 
Elizabeth  Carpenter  can  not  now  be  disposed  of  on  its  merits, 
without  putting  any  of  the  parties  to  the  expense  of  a 
motion  against  an  order  to  commit,  should  any  such  order 
bi'  made  and  the  appellant  further  resist. 

Appeal  quashed  with  costs. 

Maclennan,  Cline,  &  Maclennan,  Cornwall,  solicitors 
for  plaintiffs. 

Gogo  &  Stiles,  Cornwall,  solicitors  for  other  parties. 


June  4th,  1902. 

DIVISIONAL  COURT. 

GOODYEAR  v.  GOODYEAR. 

Chattel  Mortgage — Raiewal  of — Change  of  Possession — Parent   and 

Child — Execution    Creditor. 

Appeal  by  claimant,  a  chattel  mortgagee,  in  an  inter- 
pleader issue  from  judgment  of  County  Court  of  York. 
Issue  as  to  the  ownership  of  certain  goods  and  chattels 
seized  under  writ  of  execution.  The  claima.nt  and  execu- 
tion creditor  were  brothers.  On  the  evidence  the  trial 
Judge  was  not  satisfied  of  the  validity  and  bona  fides  of 
the  mortgage,  and  held  that  there  being  no  clear  or  satis- 
factory evidence  of  change  of  possession,  and  the  onus 
being  upon  the  claimant  to  satisfy  the  Court  as  to  his  title 
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to  the  goodB,  Judgment  shotild  be  entered  for  execution 
creditor  with  costs. 

The  appeal  was  argued  before  a  Divisional  Court  (Fal- 

CONBRIDGE,    C.J.,    STREET,    J.,    BrITTON,   J.). 

W.  E.  Middleton,  for  plaintiflf. 

James  McCullough,  Stouffville,  for  defendant. 

Street,  J. — ^I  think  it  is  plain  that  Robert  Goodyear,, 
the  father  of  the  claimant  Samuel  Qoodyear  and  of  the  ex- 
ecution creditor  James  Goodyear,  was  indebted  to  certain 
other  persons  at  the  time  he. made  the  chattel  mortgage  to 
his  son  Samuel  Goodyear,  and  that  shortly  after  making 
it  he  became  indebted  to  the  execution  creditor  James  Good- 
year. The  mortgage  appears  to  have  been  made  having  aa 
cne  of  its  objects,  if  not  its  sole  object,  theprotection  of 
the  chattels  agaiiist  the  existing  creditors.  The  considera- 
tion stated  in  the  chattel  mortgage  is  f  300,  and  it  is  sworn 
by  the  claimant  that  his  father,  the  mortgagor,  owed  him 
this  round  sum  partly  for  money  lent  and  partly  for  wages, 
but  the  father,  who  is  living,  was  not  called  to  substantiate 
the  truth  of  this  story,  as  he  should  have  been  under  Mer- 
chants Bonk  V.  Clark,  18  Gr.  594. 

The  chattel  mortgage  was  made  on  13th  January,  1896,. 
end  was  renewed  in  1897,  1898,  and  1899.  During  these 
years  the  mortgagor  was  living  on  a  place  of  which  he  and 
the  mortgagee,  his  son,  were  joint  lessees,  but  the  son  waa 
living  on  another  place.  Dur^ig  the  year  1899,  however, 
the  son  moved  on  to  the  place,  and  he  and  his  father  lived 
there  together  until  the  expiration  of  the  lease  in  the  year 
3901.  In  the  meantime,  however,  viz.,  in  December,  1899,. 
the  son  advertised  the  goods  in  question  for  sale  under  the 
chattel  mortgage,  and  bought  them  all  in  himself,  and  they 
were  never  moved  from  the  place.  The  father  and  son,, 
the  claimant,  then  continued  to  live  together  upon  the  place 
until  the  father  left  in  February  or  March,  1901.  Before 
be  left,  the  execution  creditor  recovered  judgment  and 
seized  the  goods  under  his  execution.  The  mortgagee 
claimed  them  under  the  mortgage,  and  the  present  issue 
was  thereupon  directed.  The  learned  County  Court  Judge 
upon  these  facts  decided  in  favour  of  the  execution  credi- 
tor, stating  that  he  was  not  satisfied  that  the  mortgage  was 
made  bona  fide,  and  that  there  was  no  proof  of  any  change 
of  possession  of  the  goods  from  the  mortgagor  to  the  mort- 
gagee, the  chattel  mortgage  having  expired  before  the 
seizure. 

The  amount  in  dispute  is  only  f 44,  and  it  is  subject  to 
the  sheriff ^s  costs  and  fees. 
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I  am  of  opinion  that  the  appeal  should  be  dismissed. 
The  claimant  has  produced  no  evidence  but  his  own  in  sup- 
port of  his  mortgage,  although  that  of  his  father  was  avail- 
able, and  his  own  account  of  the  matter  under  the  circum- 
stances appears  to  me  unsatisfactory.  Apart  from  this, 
however,  I  think  it  is  plain  that  the  claimant's  position  as  a 
mortgagee  was  never  changed;  that  his  mortgage,  not  hav- 
ing been  renewed  in  January,  1900,  had  emired  as  against 
creditors  before  the  seizure  by  the  sherift,  and  that  his 
title  to  the  goods  in  question  had  not  been  completed  as 
against  creditors  by  any  actual  and  continued  change  of 
possession  before  the  seizure,  for  he  and  his  father  still 
occupied  the  premises  upon  which  the  goods  had  always 
remained  and  upon  which  they  continued  to  remain  until 
the  seizure  by  the  sheriflf. 

Paloonbridge,  C.J. — I  cdncur. 

Britton,  J. — ^With  the  greatest  respect  for  the  decision 
of  my  learned  brother  Street,  whose  opinion  I  have  had 
the  privilege  of  perusing,  I  regret  that  I  am  not  able  to 
agree. 

I  think  the  judgment  of  the  learned  County  Court  Judge 
io  wrong  and  should  be  reversed,  and  that  judgpaent  should 
be  entered  for  the  claimant. 

Appeal  dismissed  with  costs;  Britton,  J.,  diss. 

C.  B.  Fitch,  Stouffville,  solicitor  for  plaintiff. 

James  McCuUough,  Stouffville,  solicitor  for  defendant. 


June  5th,  1902. 

DIVISIONAL  COURT. 

PATTISOX  V.  TOWNSHIP  OF  WAINFLEET. 

Wau— Non-Repair  —  Municipal     Corporation  —  yegligence  —  Bridge 
— "  Traction  Engine  "—R.  S,  0.    ch,  2^2, 

Appeal  by  defendants  from  judgment  of  County 
Court  of  Welland,  in  favour  of  plaintiff  in  an  ac- 
tion for  damages  for  personal  injuries  to  plaintiff 
and  for  injury  to  an  engine  attached  to  a  grain 
threshing  machine  which  plaintiff  was  driving  over  a 
bridge  in  the  township  of  Wainfleet,  when  the  bridge  gave 
way  and  the  engine  was  thrown  down  into  the  bed  of  a 
creek  below.  The  trial  Judge  found  that  the  bridge  was 
out  of  repair  and  unsound,  to  the  knowledge  of  defendants, 
for  a  considerable  time  before  the  damage  complained  of; 
and  that  the  engine,  not  being  a  traction  engine  within  the 
ordinary  meaning  of  that  term,  R.  S.  0.  1897  ch.  243, 
pleaded  by  defendants,  did  not  apply,  so  as  to  relieve  them 
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from  resi>on8ibility,  and  gave  judgment  for  plaintiff  for  175 
damages  and  costs. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street 
and  Britton,  JJ. 

L.  C.  Raymond,  Welland,  for  defendants. 

E.  A.  Lancaster,  St.  Catharines,  for  plaintiff. 

Street,  J. — I  think  the  evidence  of  negligence  on  the 
part  of  the  defendants  was  sufficient  to  justify  the  finding 
of  the  learned  Judge  below  upon  that  point,  and  that  the 
damages  found  by  him  are  reasonable.  The  only  question 
is.  whether  the  engine  in  question  was  a  traction  engine 
within  the  meaning  of  R.  S.  0.  ch.  242,  in  which  case  it 
would  have  been  the  duty  of  the  plaintiff  before  crossing  the 
bridge  to  have  strengthened  it,  under  sec.  10  of  the  Act. 
This  question  is  one  of  fact,  and  I  think  it  has  been  properly 
lound  by  the  learned  Judge  in  favour  of  the  plaintiff.  It 
appeared  from  the  expert  evidence  given  at  the  trial,  and 
not  contradicted,  that  the  engine  was  not  a  traction  engine 
within  the  ordinary  and  accepted  meaning  of  the  term, 
although  it  was  constructed  so  as  to  be  able  to  move  itself 
and  draw  its  tender  containing  fuel  and  water  for  its  own 
use.  It  was  explained  that  it  was  built  for  the  purpose  of 
furnishing  power  to  a  thresher  or  separator,  and  that  the 
gearing  which  gave  it  the  ])ower  of  locomotion  was  entirely 
different  from  and  very  much  lighter  than  that  used  in  en- 
gines built  for  traction  purposes. 

There  was  no  evidence  that  the  plaintiff  in  moving  the 
ei.gine  in  question  along  the  highway  from  farm  to  farm 
was  making  an  unusual  or  improper  use  of  the  highway. 

In  my  opinion,  therefore,  the  judgment  should  not  be 
disturbed,  and  the  appeal  should  be  dismissed  with  costs. 

See  Toronto  Gravel  Road  Co.  v.  Township  of  York,  12 
S.  C.  R.    517. 

Falconbridge,  C.J. — I  concur. 

Britton,  J. — The  questions  are  questions  of  fact.  I 
agree  with  the  findings  of  the  learned  County  Court  Judge. 

The  duty  of  the  municipality  was  to  have  this  bridge 
strong  enough  for  the  ordinary  traffic  of  the  highway. 

In  a  good  agricultural  township  like  Wainfleet,  with 
farms  well  cultivated,  the  bridge  should  be  suffi- 
ciently safe  to  permit  of  large  loads  of  grain  and 
farm,  produce  and  farm  machinery  being  taken  over 
it  without  risk.  It  was  well  known  to  the  de- 
fendants how  grain  is  separated  and  cleaned  up,  and  it 
seems  to  me  to  make  no  difference  whether  by  horse  power 
or  steam  power,  and,  if  by  steam,  whether  the  boiler  and 
engine  are  taken  upon  a  waggon  and  drawn  by  horses  or 
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propelled  alonsr  the  road  by  its  own  steam  power — ^the 
bridge  in  either  case  should  be  sufficient  to  safely  carr}'  an 
ordinary  and  reasonable  load.  I  think  the  Legislature,  in 
ch.  242,  E.  S.  0.,  intended  by  "  traction  engine,"  something 
verv  different  in  weight  from  the  one  owned  by  plaintiff. 

The  ti:action  engine  in  that  Act  is  an  engine  entirely 
d'fferent  in  construction  and  for  a  w^holly  different  purpose 
from  plaintiff's. 

The  whole  Act  is  to  protect  the  public  and  public  high- 
ways where  traction  engines  are  to  be  employed  "for  the 
conveyance  of  freight  and  passetigers,  or  both,  on  any  pub- 
lic highway  in  this  Province,"  and  it  does  not  apply  to  this 
case. 

Appeal  dismissed  with  costs. 

Lancaster  &  Campbell,  St.  Catharines,  solicitors  for 
plaintiff. 

Kaymond  &  Cohoe,  Welland,  solicitors  for  defendants. 


June  2xd,  1902. 

DIVISIONAL  COURT. 

TAYLOR  Y.  DELAXEY. 

Will — Testamentary  Capacity— Vmustained  Charges  of 

Fraud— Costs. 

Appeal  by  defendant  from  judgment  of  Surrogate  Court 
of  Essex,  admitting  to  probate,  the  will  of  R.  Tavlor,  de- 
ceased, on  the  ground  that  he  was  of  unsound  mind,  and 
incapable  of  making  a  will. 

The  appeal  was  heard  before  a  Divisional  Court, 
Street,  J.,  Britton,  J. 

F.  A.  Anglin,  for  defendant. 

A.  H.  Clarke,  Windsor,  for  plaintiff. 

Street,  J.  (after  reviewing  the  evidence) — In  my  opin- 
ion, the  judgment  appealed  from  is  right  and  should  not 
be  disturbed,  and  the  present  appeal  must  be  dismissed 
with  costs.  I  observe  that  the  learned  Judge  gave  no  costs 
against  Delaney  at  the  trial.  No  reasons  are  given  for  this, 
oi  any  other  part  of  the  judgment,  and  I  cannot  avoid  call- 
ing- attention  to  the  rule  which  has  been  repeatedly  laid  down 
aiid  followed,  that  in  testamentar}'  cases,  where  charges  of 
fraud  are  made,  as  here,  without  any  evidence  being  offered 
to  support  them,  costs  should  be  given  against  the  person 
niakinsr  them. 

Britton,  J. — It  is  the  duty  of  an  appellate  Court,  avS  was 
f'ecided  in  Russell  v.  Lefranco'is,  8  S.  C.  R,  335,  "  to  review 
the  conclusion  arrived  at  bv  Courts  whose  judgments  are 
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appealed  from,  upon  a  question  of  fact,  when  such  judgments- 
do  not  turn  upon  the  qredibility  of  any  of  the  witnesses,  but 
upon  the  proper  inference  to  be  drawn  from  all  the  evidence 
in  the  case/' 

The  proper  inference  to  be  drawn  from  the  whole  evi- 
dence in  this  case  is,  that  the  testatrix,  at  the  time  she 
made  the  will  in  question,  had  capacity  to  comprehend  the 
extent  of  her  property  and  the  nature  and  claims  of  the 
plaintiff  whom  she  was  excluding  from  this,  although  he 
had  been  a  beneficiary  under  a  former  will.  See  Harwood 
V.  Baker,  3  Moore  P.  C.  290. 

I  am  satisfied  that  Bose  Taylor  had  testamentary  capa- 
city, and  I  so  conclude  by  a  consideration  of  what  she 
said  and  did  shortly  before  and  at  the  time  of,  and  shortly 
after,  making  her  will,  as  against  what  medical  experts- 
thought  her  condition  ought  to  have  been. 

The  point  as  to  undue  influence  was  not  pressed — ^the 
argument  was  wholly  upon  the  question  of  testamentary 
capacity. 

Clarke,  Cowan,  Bartlet,  &  Bartlet,  Windsor,  solicitor* 
for  plaintiflp. 

Murphy,  Sale,  &  O'Connor,  Windsor,  solicitors  for  de- 
fendant. 


Britton,  J.  June  5th,  1902. 

TRIAL. 

SLA.VEN  V.  SLA  YEN. 
Costs — Willr— Action  to  Set  aside — Separate  Defence, 

The  plaintiff  is  a  son  of  Eliza  Slaven,  who  died  on  the 
14th  September,  1900,  and  this  action  was  brought  to  sefc 
aside  her  will  on  the  ground  of  undue  influence  and  want 
of  testamentary  capacity. 

G.  F.  Shepley,K.C.,  and  C.  H.  Widdifield,  Picton,  for 
plaintiff. 

G.  Lynch-Staunton,  K.C.,  B.  D.  Gunn,  Orillia,  M.  R. 
Allison,  Picton,  J.  R.  Brown,  Picton,  D.  L.  McCartiiy,  and 
John  A.  Wright,  Picton,  for  defendants. 

Britton,  J. — The  parties  came  to  an  agreement,  and 
consent  minutes  were  filed,  upon  all  points  except  as  to 
costs  of  defendant  Milo  Slaven.  He  resisted  plaintiff ^s  con- 
tention, put  in  a  separate  defence  by  his  own  solicitor,  and 
did  not  join  in  the  settlement,  but  consented  to  it,  claiming 
however  to  be  entitled  to  costs. 

Milo  was  a  necessary  party  to  the  action,  and  plaintiff 
assuflned  the  risk  of  liability  for  costs  in  case  of  failure. 
I  think  Milo  is  entitled  to  costs,  and  that  plaintiff  should 
pay  them.    As  between  plaintiff  and  defendants  other  than 
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Milo  Slaven,  provision  for  Milo's  costs  should  have  heen 
made^  and  perhaps  was  made,  and  if  so  my  decision  will  in 
no  way  affect  any  agreement  made  between  plaintiff  and  de- 
fendants other  than  Milo. 

From  all  that  appears  before  me  I  can  not  say  that 
the  interests  of  Milo  Slaven  were  so  identical  with  those 
of  the  other  defendants,  that  he  should  not  have  been  separ- 
ately represented.  Had  the  case  been  fought  to  a  finish  and 
had  defendants  been  successful,  possibly  one  set  of  costs- 
only  would  have  been  allowed.  I  can  not  say.  This  is^ 
however,  a  case  in  which  I  should, not  send  parties  to  a  taxa- 
tion, but  should  determine  the  amount  of  Milo's  costs.  He 
did  not  personally  attend  the  trial,  and  there  are  no. wit- 
ness fees  payable  by  him,  so  I  fix  the  amount  at  140. 


LouNT,  J.  June  6th,  190^, 

TRIAL. 

SKILLIN6S  V.  ROYAL  INSUEANCE  CO. 

Fire  Insurance — Notice  to  Company  Terminating  Policy —  Qivcn  hy 
Registered  Letter  Wivngly  Addressed,  Received  Day  After 
Fire — Ontario  Insurance  Act,  Statutory  Conditions  IBa,  23. 

Action  by  a  firm  of  lumber  merchants  in  Ogdensbur^, 
Kew  York,  to  recover  amount  of  loss  by  fire  under  a  policy 
issued  by  defendants  and  covering  certain  luimber  at  Parry 
Sound,  Ontario.  By  agreement  between  the  parties  the 
following  question,  among  others,  was  submitted  for  the 
opinion  of  the  Court :  "  Was  the  policy  in  question  cancelled 
or  surrendered  ?'^ 

W.  R.  Riddell,  K.C.,  and  A.  Fasken,  for  plaintiffs. 

C.  Robinson,  K.C.,  and  C.  S.  Maclnnes,  for  defendants. 

LauNT,  J. — On  the  30th  May,  1901,  the  plaintiffs  wrote 
from  Ogdensburg  to  Mr.  Lett,  the  defendants*  agent  at 
Barrie,  as  follows: 

"Enclosed  please  find  Royal  policy  7535269  lumber  lo- 
cated at  Conger  Lumber  Company's  yard  at  Parry  Sound, 
Ont._,  expiring  January  2l8t,  190^,  which  we  wish  to  cancel 
as  of  June  5th.  We  make  return  premium  as  f 74.25.  If 
correct  kindly  send  us  check  for  same  and  oblige.**  The 
policy  was  enclosed  with  this  letter  in  an  envelope,  which, 
b\  mistake  of  the  plaintiffs'  stenographer,  was  not  correctly 
addressed,  the  address  being  *'  Mr.  F.  A.  Lett,  Agent,  Parry 
Sound,  Ont.,"  when  it  should  have  been  "Barrie,"  instead 
of  Parry  Sound.  The  policy  had  indorsed  on  it  at  the  time, 
partly  printed  and  partly  written,  the  following:  "  Surren- 
der. Received  from  the  Royal  Insurance  Company  the  sum 
of  f74.25,  being  the  consideration  for  the  within  policy. 
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which   is  hereby  cancelled  and   surrendered."     This    was 
signed  by  the  plaintiffs. 

The  post  stamp  on  the  envelope  shews  that  it  was  re- 
ceived at  the  post  office  "  Ogdensburg  '^  on  the  30th  May, 
1001,  at  the  post  office  "Parry  Sound"  on  the  31st  May, 
1901,  and  at  the  post  office  "  Barrie  "  on  the  6th  June.  It 
is  admitted  by  the  defendants  that  the  envelope,  with  its 
contents,  the  letter  and  policy,  were  not  received  at  Barrie 
by  Mr.  Lett  until  half-past  eleven  on  the  forenoon  of  the 
6th  June,  and  that  it  had  been  forwarded  by  the  post  master 
at  Parry  Sound  by  post  to,  Mr.  Lett  at  Barrie.  The  fire  had 
taken  place  before  the  arrival  of  the  letter  at  Barrie:  it 
began  about  11  p.m.  on  the  night  of  the  5th  June,  and 
terminated  by  5  a.m.  on  the  6th  June.  On  the  morning  of 
the  6th  June,  and  before. the  letter  had  been  received  by 
Mr.  Lett,  Mr.  Bartlett,  the  agent  at  Orillia  for  the  plaintiffs, 
telephoned  ^Ir.  Lett,  informing  him  of  the  fire,  and  Mr. 
Lett,  immediately  after,  and  before  the  receipt  of  the  letter, 
replied  by  letter,  asking  for  information;  and  about  the 
same  time  he  telegraphed  to  the  defendants  at  their  head 
office,  Montreal,  informing  them  of  the  fire. 

Condition  19a  of  the  Ontario  statutory-  conditions  pro- 
vides: "The  insurance,  if  for  cash,  may  be  terminated  by 
the  assured  by  giving  written  notice  to  that  effect  to  the 
company  or  its  authorized  agent,  in  which  case  the  com- 
pany may  retain  the  customary  short  rate  for  the  time  the 
irsurance  has  been  in  force,  and  shall  repay  to  the  assured 
the  balance  of  the  premium  paid." 

Condition  23:  "Any  written  notice  to  a  company  for 
any  purpose  of  the  statutorj^  conditions,  when  the  mode 
thereof  is  not  expressly  provided,  may  be  bv  letter  delivered 
at  the  head  office  of  the  company  in  Ontario,  or  by  regis- 
tered post  letter  addressed  to  the  company,  its  manager  or 
agent  at  such  head  office,  or  by  such  written  notice  given 
in  any  other  manner  to  an  authorized  agent  of  the  com- 
pam'.'' 

May,  on  Insurance,  4th  ed.,  vol.  1,  sec.  67,  says:  "The 
right  of  cancellation  on  notice  reserved  by  the  terms  of  the 
policy  to  either  party  should  be  exercised  with  care  that 
the  notice  be  explicit  and  the  conditions  strictly  complied 
with.''  And  to  the  same  effect,  Joyce  on  Insurance,  vol.  2, 
sec.  1,660:  "The  right  to  rescind  or  cancel  can  only  be  ex- 
ercised bv  either  party  acting  strictly  in  compliance  with 
the  exact  stipulations  of  the  policv  relating  thereto,"  citing 
with  approval  many  x\merican  authorities,  where  the  law  in 
this  respect  is  in  the  different  States,  and  especially  in  the 
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State  of  New  York,  similar  to  condition  19a.  See  also  judg- 
ment of  MacMahon,  J.,  in  Bant  of  Commerce  v.  British 
America  Assurance  Co.,  19  0.  R.  241,  approving  of  Runkle 
V.  Citizens'  Ins.  Co.,  6  Fed.  Rep.  148 :  "  The  right,  how- 
ever, to  terminate  a  contract  of  insurance  which  has  been 
partly  entered  into  and  has  taken  effect  by  this  method  is 
a  right  which  can  only  be  exercised  by  either  party  by  a 
strict  compliance  with  the  terms  of  the  policy  relating  to 
cancellation."  The  learned  Judge  also  refers  to  May  on 
Insurance,  Chase  v.  Phoenix  Mutual  Life  Ins.  Co.,  67  Me. 
85,  and  Hathorn  v.  Germania  Ins.  Co.,  55  Barb.  (N.Y.)  28, 
Bi^  to  the  strictness  required  in  complying  with  the  condi- 
tions cancelling  a  policy  of  insurance. 

Condition  19a  does  not  provide  how  the  notice  shall 
cr  may  be  given.  Condition  23,  however,  says  "  any  Avritten 
notice  to  a  company  for  any  purpose  of  the  statutory  condi- 
tions, when  the  mode  thereof  is  not  expressly  provided,  may 
be  by  letter  delivered  at  the  head  office  of  the  company  in 
Ontario,  or  by  registered  post  letter,  addressed  to  the  com- 
pany, its  manager  or  agent,  at  such  head  office,  or  by  such 
written  notice  given  in  any  other  manner  to  an  authorized 
agent  of  the  company .'' 

No  written  notice  was  delivered  at  the  defendants'  head 
office  in  Ontario ;  in  fact,  it  was  not  shewn  that  the  defen- 
oants  had  a  head  office  in  Ontario ;  the  only  head  office  spoken 
cf  was  at  Montreal,  and  no  written  notice  was  delivered 
there.  Xor  was  any  registered  post  letter,  or  letter  or  no- 
tice of  any  kind,  addressed  or  sent  by  the  plaintiffs  to -the 
defendants,  their  manager  or  agent,  at  any  head  office. 

Then,  was  a  written  notice  given  in  any  other  manner 
t(  an  authorized  agent  of  the  defendants  ?  Was  the  letter 
of  the  30th  May  with  the  policy,  having  the  surrender  there- 
of indorsed  thereon,  a  sufficient  notice  to  satisfy  condition 
19a,  and  was  the  receipt  thereof  by  Mr.  Lett,  the  author- 
i7ed  agent  of  the  defendants,  on  the  6th  June,  after  the  fire 
bad  occurred  and  the  property  had  been  destroyed,  a  notice 
to  the  defendants  in  compliance  with  condition  23  ? 

In  my  opinion,  it  was  not.  Upon  the  authorities,  I  must 
hold  that  a  letter  sent  by  post  giving  such  notice  is  not  no- 
tice by  depositing  the  letter  in  the  post  office;  it  can  only 
become  so  when  received  from  the  post  office  by  the  party 
to  whom  it  is  addressed. 

The  post  office  had  not  been  made  the  agent  of  the  de- 
fendants to  receive  such  notice.  The  law  is  well  settled 
that  if  an  offer  made  by  mail  is  accepted  by  mail  the  con- 
tract is  complete  from  the  moment  the  letter  of  acceptance 
is  mailed,  even  if  it  is  never  received;  but  this  does  not 
apply  here,  because  no  negotiation  was  pending,  no  contract 
had  been  proposed  in  writing;  the  plaintiffs  had  not  made 
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any  offer  in  writing  to  the  defendants  that  might  or  might 
not  have  been  accepted.  The  plaintiffs  sought  to  do  an  act 
that  would  be  binding  on  the  defendants,  whether  they  were 
willing  or  not.  The  policy;  and  letter  might  have  been  sent 
by  a  messenger,  who  would  have  been  the  agent  of  the  plain- 
tiffs for  the  purpose.  Having  been  sent  by  mail^  it  was 
none  the  less  the  agency  of  the  plaintiffs  than  if  a  messen- 
ger had  been  sent.  But  it  was  necessary  for  the  plaintiffs, 
iL  order  to  terminate  the  policy,  to  have  the  notice  actually 
reach  the  defendants  or  their  authorized  agent,  and  the 
instrument  selected  for  that  purpose  was  the  agent  of  the 
plaintiffs,  not  of  the  defendants;  nor  can  the  fact  that  the 
plaintiffs  signed  the  form  of  surrender  on  the  policy  make 
any  difference.  It  was  not  intended  to  operate  and  could 
not  operate  until  received,  and  the  defendants  had  complied 
with  the  terms  of  condition  19a,  that  is,  pai^  to  the  plain- 
tiffs the  balance  of  the  premium  which  the  plaintiffs  had 
jaid  to  the  defendants.  Nor  could  it  operate  against  the 
plaintiffs  until  delivery  had  taken  place.  The  policy  all 
the  time  until  actually  received  by  the  defendants  or  their 
authorized  agent  being  in  the  possession  of  the  plaintiffs, 
during  which  time  the  property  had  been  destroyed,  the 
policy  was,  therefore,  in  force  when  the  loss  occurred;  the 
character  of  the  contract  was  changed  from  a  contingent 
to  a  certain  liability,  and  a  cause  of  action  based  on  an  abso- 
lute debt  forthwith  accrued  to  the  plaintiffs:  C.  P.  I.  Co.  v. 
Aetna  Ins.  Co.,  27  X.  Y.  608;  May  on  Insurance,  4th  ed., 
vol.  1,  sec.  67,  as  to  cancellation  of  policy:  "Notice  of  can- 
cellation, if  given  by  mail,  must  be  received  before  loss  by 
the  party  entitled  thereto,  or  by  his  agent  authorized  to  re- 
ceive the  same,  otherwise  there  is  no  cancellation;"  Joyce 
en  Insurance,  vol.  2,  sec.  1,669. 

I  have  not  lost  sight  of  the  fact  that  it  was  by  the  mis- 
take of  the  plaintiffs  in  not  addressing  the  letter  of  the  30th 
IMay  to  Mr.  Lett  at  Barrie,  that  it  was  not  received  by  him 
before  the  fire,  but  I  do  not  see  how  this  can  in  any  way 
affect  the  question. 

Having  regard,  therefore,  to  the  agreement  between  the 
parties,  I  give  judgment  in  favour  of  the  plaintiffs  for  the 
amount  claimed  by  them  with  interest  from  the  5th  June, 
1901,  and  with  costs. 

Beatty,  Blackstock,  &  Co.,  Toronto,  solicitors  for 
plaintiffs. 

McCarthy,  Osier,  Hoskin,  &  Creelman,  Toronto,  solici- 
tors for  defendants. 
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;     :  I  DIVISIONAL  COURT. 

BOCK  V.  TOWNSHIP  OF  WILMOT. 

Master   and   Servant — Municipal   Corporation — Pathmaater — Fellow 
Servant — Caving  in  of  Oravel  Pit — Negligenee. 

Appeal  by  plaintiffs  from  order  of  Judge  of  County  Court 
of  Waterloo  setting  aside  verdict  and  judgment  entered 
thereon  for  f  125  in  action  for  damages  for  injuries  sustained 
by  infant  plaintiff,  S.  Bock,  14  years  old,  and  loss  occasioned 
by  his  father,  plaintiff  D.  Bock,  by  reason  of  a  bank  of 
gravel  falling  upon  S.  Bock,  who  was  at  the  time  in  the  em- 
ployment of  one  Zimmerman.  Bock  was  directed  by  Zim- 
merman, who  was  liable  to  do  statute  labour,  to  do  as  in- 
structed by  one  Cassell,  the  pathmaster,  and  it  is  alleged 
while  so  engaged  was  injured..  The  jury  found  in  answer 
to  questions  that  the  infant  was  not  guilty  of  negligence 
and  did  not  undertake  to  work  in  the  gravel  pit  with  know- 
ledge of  the  danger,  and  did  not  voluntarily  undertake  the 
risk:  that  the  defendants  were  guilty  of  negligence 
which  consisted  in  the  pathmaster  allowing  the  boy 
to  work  in  the  gravel  pit.  The  Judge  below  held 
that  the  pathmaster  was  a  fellow  servant  with  S.  Bock, 
and  defendants  werfe  not  liable. 

E.  B.  A.  DuVemet,  for  plaintiffs. 

A.  Millar,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Falconbridge,  C.J. : — I  do  not  think  that  under  the  cir- 
cumstances the  relationship  of  employer  and  employed  ex- 
isted between  the  township  and  the  infant  plaintiff.  The 
latter  was  a  servant  in  husbandry  to  John  Zimmerman.  He 
was  not  hired  by  the  defendants;  defendants  had  no  power 
of  dismissing  him  ;  he  was  not  paid  by  defendants;  and 
neither  they  nor  their  pathmaster  gave  him  any  particular 
order:  Bourke  v.  White  Moss  Colliery  Co.,  2  C'  P.  D.  205; 
Jones  V.  Liverpool,  14  Q.  B.  D.  890;  Donovan  v.  Laing,  94 
L.  T.  Jour.  436. 
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The  plaintiffs  cannot  therefore  maintain  this  action 
under  the  Workmen's  Compensation  for  Injuries  Act,  and 
tliey  must  rely  on  the  other  grounds  set  up  in  the  statement 
of  claim,  and  per  contra  the  infant  plaintiff,  not  being  a 
T;orkman  of  defendants,  is  not  embarrassed  or  deprived  of 
redres*5,  if  otherwise  entitled  thereto,  by  the  application  of 
the  common  law  rule  as  to  negligence  of  a  fellow  workman. 

The  infant  plaintiff  occupies  the  much  higher  position 
of  one  of  the  general  public  who  has  come  upon  premises 
which  are  defendants'  property  quoad  this  action,  at  defen- 
dants' invitation,  on  business  in  which  they  were  concerned. 

And  for  damage  done  to  him  either  by  the  personal 
negligence  of  defendants  or  by  the  negligence  of  a  servant 
acting  within  the  scope  of  his  employment,  defendants  are 
liable:  Thomas  v.  Quartemaine,  18  Q.  B.  D.  at  p.  09;  Beven 
on  Negligence,  2nd  ed.,  p.  532  et  seq. 

A  municipal  corporation  may  be  liable  in  this  capacity 
of  property  owner  or  of  one  having  control  of  property: 
Dillon,  4th  ed.,  sec.  985. 

And  a  pathmaster  is  a  servant  for  whose  negligence  in 
the  course  of  his  employment  defendants  would  l>e  liable  : 
Stalker  v.  Township  of  Dunwich,  15  0.  B.  342. 

The  answ-ers  of  the  jury  find  negligence  on  the  part  of 
defendants,  and  negative  the  question  as  to  volenti  non  Hi 
injuria,  and  find  against  negligence  or  contributory  negli- 
gence of  plaintiff.  We  are  not  favoured  with  'a  copy  of  the 
charge,  but  the  evidence  was  no  doubt  placed  before  them 
fairly,  and  it  was  certainly  placed  before  them  in  such  a 
manner  that  defendants  have  not  seen  fit  to  complain  there- 
of. The  jury,  therefore,  considered  the  matter  in  all  its 
bearings  with  regard  to  the  warning  and  alleged  warning 
to  plaintiff  and  in  other  respects,  and  I  do  not  think  their 
Hn dings  ought  to  have  been  set  aside. 

The  only  difficulty  that  arises  is  on  the  answer  to  the 
iJrd  question. 

Having  regard  to  the  evidence  and  to  what  the  learned 
Judge's  charge  must  have  been,  the  answer  seems  to  me  to 
]n-  pregnant  with  the  suggestion  that  the  pit  was  dangerous 
and  unfit  for  plaintiff  to  work  in. 

In  this  sense  there  is  perhaps  no  particular  cogency  in 
the  use  of  the  word  "  boy  "  except  to  designate  the  infant 
plaintiff,  as  the  jury  knew  that  both  he  and  his  father  were 
parties  to  the  action. 

But  if  the  jury  did  mean  to  say  that  more  care  ought  to 
have  been  adopted  by  the  pathmaster  in  view  of  this  plain- 
tiff's tender  years  the  value  of  the  finding  is  not  thereby 
impaired. 
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I  think  the  appeal  ought  to  be  allowed  and  the  verdict 
for  f  125  restored  with  costs  here  and  below. 

Bowlby  &  Clement,  Berlin,  solicitors  for  plaintifE. 

Millar  &  Sims,  Berlin,  solicitors  for  defendants. 


Boyd,  C.  June  12th,  1902. 

TRIAL. 

ANDEESON  v.  CHANDLEB. 

Contravt — Breach — Dismissal  of   Contractor — Architect's   Notice   of 

— Time — Sundaif. 

Action  tried  at  Toronto,  brought  to  recover  damages 
for  breach  of  contract  for  erection  of  a  mausoleum  and  for 
work  done  and  materials  provided  therefor. 

G.  T.  Blackstock,  K.C.,  W.  R.  Riddell,  K.C.,  and  A. 
l^asken,  for  plaintiff. 

D.  E.  Thomson,  K.C.,  and  W.  N.  Tilley,  for  defendants 
Chandler. 

H.  L.  Drayton,  for  defendant  Gibson. 

Boyd,  C.  : — The  notice  given  to  plaintiff  by  the  architect 
under  clause  25  of  the  conditions  of  the  contract  and  mailed 
^3rd  November,  1899,  advising  plaintiff  that,  unless  he  "  pro- 
ceeded satisfactorily  with  the  work  within  72  hours  after 
mailing  of  the  letter,"  the  architect  would  certify  the  facts 
to  the  owner,  was  lacking  in  the  element  of  specific  objec- 
tion, and  does  not  indicate  in  what  respect  the  work  was  to 
be  prosecuted.  The  23rd  November,  1899,  was  a  Thursday, 
and  we  have  not  the  precise  hour  of  mailing  given;  but  in 
any  event  the  last  hour  of  the  72  would  fall  on  Sunday. 
Should  this  dies  non  be  counted  against  the  contractor  and 
in  favour  of  a  forfeiture  ?  Brown  v.  Johnson,  Car.  &  M.  444 ; 
^*adle^  v.  Barber,  20  Wend.  207;  Wharton  on  Contracts, 
vol.  2,  sec.  897.  There  was  unquestionably  an  application 
irade  on  27th  November,  if  not  before,  and  an  attempt  to 
r<  move  undressed  stones  for  the  purpose  of  fitting  them  for 
the  structure.  But,  apart  from  this,  work  of  a  substantial 
Jcjnd  was  being  prosecuted  in  pursuance  of  the  contract  in 
the  yard  of  the  plaintiff,  of  which  the  architect  took  no 
notice,  and  of  which  he  was  not  aware  when  he  gave  his 
notice  and  certificate;  and  therefore  the  stoppage  of  the 
work  was  not  justifiable,  and  the  plaintiff  is  entitled  to 
^650  in  respect  of  it.  Improper  charges  of  fraud  were  made 
against  the  architect  and  not  substantiated,  and  against  him 
the  action  is  dismissed  with  costs.  Judgment  for  plaintiff 
without  costs  for  f 650,  with  lien  on  the  lot  in  question. 
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June  12th,  1902. 
divisional  cx)urt. 

PEGG  V.  ELAMILTON. 

Mortgage— Collateral  Securitu— Promissory  :Sotes— Payment. 

Appeal  by  plaintiff  from  judgment  of  Robertson,  J., 
dismissing  the  action  brought  on  a  covenant  to  pay  in  a  mort- 
gage dated  20th  October,  1888,  given  by  defendants  to 
plaintiff  a^  collateral  security  for  the  payment  of  certain 
promissory  notes. 

C.  C.  Robinson,  for  plaintiff. 

T.  H.  Lennox,  Aurora,  for  defendants. 

• 

The  Court  (Street,  J.,  Britton,  J.)  held  that  the 
evidence  established  that  the  notes  had  been  paid.  Judg- 
ment below  dismissing  the  action  with  costs  and  directing 
a  discharge  of  the  mortgage  aflfirmed  and  appeal  dismissed 
with  costs. 


June  12th,  1902. 

DIVISIONAL   court. 

DAVIS  V.  HORD. 

Costs — Taxation — Apportionment — Proper    Method  of— Slander  Ac- 
tion— Issues — Failure  of  Some — Success  of  Others — Set-off. 

Appeal  by  defendant  from  order  of  Meredith,  C.J.,  dis- 
missing defendant's  application  for  order  to  review  taxation 
of  local  Registrar  at  Stratford,  and  appeal  from  certificate 
of  taxation  of  local  Registrar,  upon  the  ground  that  the 
principle  upon  which  said  taxation  is  based  is  wrong,  in  that 
the  taxing  officer  declined  to  allow  defendant  his  full  costs 
of  the  action  under  the  judgment  of  the  trial  Judge.  Ac- 
tion for  slander,  in  which  four  separate  claims  are  made 
for  alleged  slanders  on  different  occasions.  By  the  judg- 
ment the  plaintiff  recovered  against  the  defendant  in  respect 
of  the  matters  set  forth  in  the  third  and  fifth  paragraphia 
of  the  statement  of  claim,  the  sum  of  f  1  and  costs 
to  be  taxed;  and  the  defendant  recovered  from  the  plaintiff 
in  respect  of  the  matters  set  forth  in  the  fourth  and  sixth 
paragraphs  of  the  statement  of  claim,  his  costs  to  be  taxed. 
It  was  claimed  for  the  plaintiff  that  he  is  entitled  to  the 
general  costs  of  the  action  except  so  much  of  it  as  was 
occasioned  by  or  referable  to  the  causes  of  action  upon 
which  he  has  failed,  with  a  set-off  to  the  defendant  of  his 
costs  of  the  issues  upon  which  he  has  succeeded;  while  the 
defendant  contends  that  the  plaintiff  should  recover  one- 
half  only,  of  the  costs  of  the  action  against  which  he  (the 
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defendant)  is  entitled  to  set  off  one-half  his  costs  of  de- 
fence. The  taxing  officer  found  in  favour  of  the  plaintiff's 
contention. 

D.  L.  McCarthy,  for  defendant. 

C.  A.  Moss,  for  plaintiff. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Britton, 
J.),  held,  following  Sparrow  v.  Hill,  7  Q.  B.  D.  362,  8  Q.  B. 
D.  479,  that  the  taxing  officer  had  adopted  the  proper  mode 
of  taxing  the  costs  of  the  parties. 

Appeal  dismissed  with  costs. 

Dent  &  Thoanpson,  Mitchell,  solicitors  for  plaintiff. 
Mahee  &  Makins,  Stratford,  solicitors  for  defendant. 

•  June  11th,  1902. 

DIVISIONAL  court. 

DECKER  V.  CLIFF. 

Life    Insurance — Assignment    of    Policy — Change    of    Beneficiary — 

Creditor. 

G.  M.  Macdonnell,  K.C.,  for  defendant. 

J.  R.  Roaf,  for  plaintiff. 

Appeal  by  defendant  from  judgment  of  Falconbridge,. 
(;.J.,  ante  p.  354,  dismissed  with  costs. 


June  11th,  1902. 
divisional  court. 

BURKE  V.  BURKE. 

Master  and  Servant — Liability  of  Master  for  Act  of  Servant — Tres- 
pass to  Person — Unnecessary  Force— Solieitor. 

P.  H.  Bartlett,  London,  for  plaintiff. 

J.  M.  McEvoy,  London,  for  defendants  Burke  and  Cook. 

J.  Montgomery,  for  defendant  Robinson. 

Appeals  by  plaintiff  and  by  defendants  Burke  and  Cook 
from  judgment  of  Ferguson,  J.,  ante  p.  127,  dismissed 
with  costs.  1 


June  11th,  1902 
divisional  court. 

SHARKEY  V.  WILLIAMS. 

Sale  of  Goods— Conditional  Sale— Hire  Receipt— Removal  for  Non- 
payment. 

P.  H.  Bartlett,  London,  for  plaintiff. 
J.  C.  Judd,  London,  for  defendant. 
Appeal  by  plaintiff  from  judgment  of  Ferguson,  J.,  ante 
p.  135,  dismissed  with  coets. 
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June  9th,  1902. 
divisional  court. 

LONG  V.  EBY. 

0<mtract — Specific  Perfomiance — Delav — Time  Essence  of  Contract 

— Waiver. 

Appeal  by  the  plaintiff  from  a  judgment  of  Meredith, 
J.,  dismissing  without  costs  an  action  for  specific  perform- 
ance. 

The  plaintiff  by  a  writing  dated  30th  January,  1901,  of- 
fered to  purchase  certain  town  lots  in  Eglington  for  f  1,000, 
payable  f  200  in  cash  to  the  vendors  on  acceptance  of  title, 
and  the  balance  in  instalments  with  interest  at  certain  dates 
specified;  deed  to  be  given  on  payment  ^f  the  f200;  and  the 
remainder  to  be  secured  by  mortgage,  with  the  privilege  of 
paying-  it  at  any  time.  The  vendors  were  not  to  be  re- 
quired to  furnish  abstract  'of  title  or  to  produce  any  deeds 
or  copies  of  deeds  or  papers  not  in  their  possession  or  control. 
The  purchaser  to  be  allowed  ten  days  to  examine  title  at  his 
own  expense.  All  objections  to  title  to  be  made  in  writing 
within  that  time.  If  no  objection  be  made  within  this  time, 
purchaser  should  be  deemed  to  have  accepted  the  title. 
Sale  to  be  completed  on  or  before  15th  February,  1901,  on 
which  date  possession  of  the  premises  was  to  be  given  to 
him  or  he  was  to  accept  the  present  tenancies  and  to  he 
entitled  to  rents.  The  contract  was  upon  a  printed  form, 
and  ended  with  the  printed  words,  "Time  shall  be  of  the 
essence  of  this  offer/'  but  the  following  words  were  inter- 
filed in  writing  immediately  before  them,  "This  offer 
good  for  one  day." 

The  defendants  signed  an  acceptance  of  the  offer  on  tho 
same  day,  and  the  plaintiff  named  Mr.  Swayzie  as  the  solicitor 
who  would  act  for  him. 

On  the  14th  February,  1901,  Mr.  Yandervoort  wrote  to 
Mr.  Swayzie,  as  follows :  "  Mr.  Faulkner  tells  me  you  are 
solicitor  for  Mr.  Long,  who  has  purchased  certain  property 
on  Glen  Grove  avenue.  The  15th  is  the  last  day  for  closing, 
and  I  would  be  glad  to  hear  from  you  to-day  if  you  are  act- 
ing as  Mr.  Long's  solicitor  in  this  itiatter,  and  I  will  there- 
fore send  vou  the  draft  deed." 

On  the  loth  February,  1901,  Mr.  Yandervoort,  the  soli- 
citor for  the  defendants,  wrote  to  Mr.  Swayzie  as  follow^: 
"I  enclose  draft  deed  of  Glen  Grove  avenue  property  from 
the  Eby-Blain  Co.,  Limited,  to  your  client  John  Ijong.  Sale 
proceedings  under  charge  No.  2()750  were  taken  by  the 
Bby-Blain  Co.,  Limited,  and  the  property  put  up  by  auction, 
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the  sale  proving  abortive.  I  have  the  sale  papers  in  my 
possession,  and  I  think  they  are  all  regular.  Without  acl- 
mitting  any  liability  on  our  part  to  procure  release  from 
Emily  Bonning  Willoughby,  our  mortgagor,  I  propose  en- 
deavouring to  get  her  to  sign  the  deed,  releasing  any  claim 
which  she  may  have,  but  whether  I  will  be  successful  in  this 
direction  I  cannot  at  present  say.  Will  you  kindly  let  m-i 
have  draft  mortgage  by  return  mail,  also  state  a  time  ^t 
which  it  would  be  convenient  to  you  and  your  client  to  close 
the  nurchase?" 

No  answer  being  received  to  this  letter,  Mr.  Vandervoort 
on  the  18th  February,  1901,  wrote  as  follows  to  Mr.  Swayzie: 
"He  Glen  Grove  property.  I  beg  to  remind  you  that  the 
last  day  for  completing  the  purchase  of  the  above  property 
by  Mr.  Long  expired  on  the  15th  inst.  While  not  desirous 
of  calling  the  deal  off,  I  must  request  you  to  close  the  same 
forthwith.  Will  you  kindly  revise  and  return  draft  transfer, 
also  draft  mortgage,  your  client  to  tho  Eby-Blain  Co.,  and 
make  an  appointment  with  me  to  close  the  purchase." 

Upon  receiving  this  letter  Mr.  Swayzie  went  to  see  Mr. 
Vandervoort,  and  explained*  to  him  that  he  had  been  ill  and 
had  not  been  at  his  office,  or  the  earlier  letter  would  have 
been  answered.  He  also  stated  that  his  client  expected  to 
rt^ceive  money  from  England  by  1st  March,  and  wished 
an  extension  of  time  to  that  date  in  order  that  he  might 
pay  all  the  purchase  money  in  cash. 

On  20th  February,  1901,  Mr.  Swayzie  wrote  to  Mr.  Van- 
dervoort :  "  Referring  to  our  conversation  of  yesterday,  in 
which  the  closing  of  this  matter  was  enlarged  by  mutual  ar- 
rangement until  the  Ist  March,  to  enable  Mr.  I^ng  to  pay 
the  total  amount  of  the  purchase  money  in  cash,  I  wish  you 
would  also  let  the  settling  of  the  conveyance  stand  a  day  or 
two,  and  I  ^vill  revise  and  return  it  to  you  this  week.  I 
would  like  to  glance  over  the  title  before  doing  so,  and 
have  been  under  the  weather  lately." 

On  the  same  day  Mr.  Vanderv^oort  replied  as  follows. 
"I  have  your  favour  of  the  20th  instant.  Under  the 
agreement  entered  into  between  Mr.  Long  and  my  clients 
time  is  strictly  the  essence  of  the  same,  and  in  granting  the 
extension  until  the  1st  March  I  wish  it  distinctly  understood 
that  it  is  entirely  without  prejudice  to  our  rights." 

Nothing  further  happened  until  2nd  March,  1901,  when 
Mr.  Vandervoort  wrote  to  Mr.  Swayzie  as  follows:  "I  am 
instructed  by  the  Eby-Blain  Co.,  Limited,  to  advise  you  that 
the  deal  between  them  and  your  client  Mr.  John  Long  un- 
der agreement  dated  30th  January,  1901,  is  off,  and  that  the 
said  agreement  is  hereby  rescinded." 
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To  this  Mr.  Swayzie  immediately  replied  that  he  had 
been  ill,  and  only  able  to  attend  to  the  most  urgent  matters; 
he  denied  the  vendors'  right  to  rescind,  and  offered  to  carry 
out  the  contract  at  once,  tendering  the  money  and  a  con- 
veyance. The  vendors  refused  to  proceed  further  with  the 
matter,  and  the  present  action  was  brought  on  the  15th 
March,  1901,  asking  for  specific  performance  of  the  contract. 
********* 

S.  H.  Bradford,  for  plaintiff. 
T.  Mulvey,  for  defendants. 

Street,  J.  (after  stating  the  fact«  as  above): — There 
appears  to  be  nothing  in  the  nature  of  the  property  in  ques- 
tion here  which  would  justify  us  in  holding  that  time  must 
necessarily  be  treated  as  being  of  the  essence  of  the  contract 
between  the  parties,  in  the  absence  of  a  special  provision 
fo  that  effect. 

The  language  of  the  plaintiff's  offer  to  purchase,  and  of 
the  clause  relied  on  by  the  defendants  as  making  time  the 
essence  of  the  contract,  is  so  clumsy  that  I  have  had  some 
difficulty  in  coming  to  the  conclusion  at  which  I  have  arrive^l, 
that  the  intention  expressed  in  it  is  to  make  time  of  the 
essence  of  all  the  terms  of  the  offer,  and  not  merely  of  the 
period  of  one  day  allowed  for  its  acceptance.  Reading  the 
words  "  time  shall  be  the  essence  <ft  this  offer"  most  strong- 
ly against  the  plaintiff,- who  uses  them,  thej  may,  I  think, 
be  fairly  construed  to  mean,  "  time  shall  be  the  essence  of 
the  terms  of  this  offer  in  case  of  its  being  accepted." 

The  letter  of  Mr.  Vandervoort  of  the  15th  February, 
1901,  seems  to  me,  however,  to  contain  the  clearest  possible 
intimation  to  the  plaintiff's  solicitor  that  the  stipulation  as 
to  time  being  of  the  essence  would  not  be  insisted  on.  That 
was  the  day  fixed  for  completion  by  the  terms  of  the  con- 
tract, but  the  writer  merely  asks  the  plaintiff's  solicitor  to 
let  him  have  the  draft  mortgage  by  return  mail  and  to  state 
a  time  at  which  it  would  be  convenient  to  the  solicitor  and 
his  client  to  close  the  purchase.  His  letter,  moreover,  con- 
temiilates  some  efforts  which  he  was  to  make  to  get  a  release 
from  Mrs.  Willougliby  of  any  possible  claim,  and  impliedly 
puts  off  the  completion  of  the  matter  until  the  result  ">f 
these  efforts  should  be  ascertained.  The  letter  in  effect  says: 
"  We  are  not  quite  sure  that  we  have  everything  ready  on 
our  part  yet,  but  fix  a  convenient  time  for  yourselves  to 
close  the  purchase,  and  no  doubt  we  shall  then  be  ready." 

In  my  opinion,  there  was  here  an  absolute  waiver  of  the 
stipulation  in  the  contract  by  which  the  defendants  would 
have  been  entitled  to  rescind  for  non-completion  on  15  th 
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February,  1901,  and  no  new  date  for  completion  was  sub- 
stituted. The  plaintiff  was  then  freed  froon  the  obligation 
of  completing  the  contract  on  15th  February,  1901, 
and  became  subject  to  a  new  obligation  to  complete 
it  within  a  reasonable  time.  The  defendants,  haz- 
ing waived  their  right  to  rescind  the  contract  in  case  of  non- 
completion  on  15th  February,  1901,  were  entitled  only  67 
insist  that  there  should  be  no  unreasonable  delay;  and  in 
case  the  plaintiff  should  unreasonably  delay  the  completion 
they  might  have  given  him  a  notice  to  complete  within  a  rea- 
sonable time  to  be  fixed  by  them  or  that  they  would  treat  the 
contract  as  rescinded.  But  such  a  notice  could  only  be 
given  after  the  plaintiff  had  been  guilty  of  unreasonable 
delay,  and  could  not  be  given  in  anticipation  of  such  delay. 
The  authorities  upon  this  question  are  collected  in  Green 
v.  Seven,  13  Ch.  D.  599. 

The  notice  relied  on  by  the  defendants  as  fixing  a  per- 
emptory day  for  completion  is  the  letter  of  Mr.  Vandervoort 
to  the  plaintiff's  solicitor  of  20th  February,  1901.  That 
letter  appears  to  have  been  written  under  the  mistaken  idea 
that  the  letter  of  15th  February,  1901,  had  not  affected  tJie 
defendants'  right  to  insist  upon  a  strict-  performance 
of  the  contract.  It  may,  however,  be  treated  as  a  notice 
to  the  plaintiff  that  if  he  failed  to  complete  the  matter  by 
1st  March,  the  defendants  would  consider  themselves  at 
liberty  to  treat  the  contract  as  at  an  end.  But  the  plain- 
tiff doMm  to  the  date  of  the  letter  had  not  been  guilty  of  any 
unreasonable  delay,  and  so  there  was  no  right  in  the  defen- 
dants peremptorily  to  fix  a  new  day  for  completion,  and 
Mr.  Vandervoort's  letter  of  20th  February  did  not  entitle 
the  defendants  to  forfeit  the  contract  on  1st  March. 

The  defendants,  therefore,  in  my  opinion,  were  not  jus- 
tified in  refusing  to  complete  the  contract  when  the  plaintiff 
pressed  for  completion  on  2nd  March,  and  the  plaintiff  is 
entitled  to  succeed.  The  appeal  should,  in  my  opinion,  ba 
allowed  with  costs,  and  the  plaintiff  should  have  the  usual 
judgment  for  specific  performance,  with  costs  to  the  trial 
inclusive.  Further  directions  and  subsequent  costs  reserved 
till  after  report. 

Britton,  J.,  referred  as  to  waiver  to  Harris  v.  Eobin- 
son,  21  0.  R  43,  19  lA.  R.  134,  21  S.  C.  E.  390;  as  to  mak- 
ing time  the  essence  of  the  agreement  by  notice,  to  Green 
V.  Seven,  13  Ch.  D.  589;  as  to  delay  after  waiver,  to  Mac- 
donald  v.  Elder,  1  Gr.  513,  526;  as  to  reasonableness  of 
notice  and  its  terms,  to  Compton  v.  Bagley,  [1892]  1  Ch. 
313,   Reynolds   v.   Nelson,   Meddows   &    Geldert^s    R.    18, 
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Simons  v.  James,  1  Y.  &  C.  490 :  and  agreed  in  allowing  the 
appeal. 

Falconbridge,  C.J. : — The  law  is  quite  well  settled,  and 
I  think  this  case  must  be  treated  as  a  decision  on  questions 
of  fact  arising  upon  the  letters  and  conversations  of  the 
solicitors. 

Such'  being  the  case,  I  see  no  reason  for  dissenting  from . 
the  learned  Judge's  conclusion,  and  I  would  dismiss  the 
appeal  with  costs. 

Appeal  allowed  with  costs;  Falconbridge,  C.J., 
dissenting. 

B.  E.  Swayzie,  Toronto,  solicitor  for  plaintiff. 

M.  P.  Vandervoort,  Toronto,  solicitor  for  defendants. 

June  13th,  1902. 
divisional  court. 

% 

Mclaughlin  v.  mcTjaiighlin. 

Cofttft— Partition    Proceeding — Taxed    CoHts—fipecial    CircumtitancfH, 

W.  A.  Skeans,  for  adult  defendants. 
F.  W.  Harcourt,  for  infant  defendants. 
J.  G.  O'Donoghue,  for  plaintiffs. 

Appeal  by  adult  defendants  from  order  of  Bobertson, 
J.,  ante  p.  378. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Lount, 
J.)  made  an  order  directing  thai  the  costs  of  plaintiffs,  of 
official  guardian,  and  of  adult  defendants,  as  between  party 
and  party,  be  taxed  and  paid  out  of  the  estate  of  John  Mc- 
Laughlin, deceased,  in  lieu  of  commission,  and  dismissing 
the  appeal  without  costs. 
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VpL.  I.  TORONTO,  JUNE  26,  1902.  No.  24. 

Boyd,  C.  June  10th,  1902. 

TRIAL. 

PATRIARGHE  v.  KAMMEKEK. 

Promissot-y  Note— Presentment— Notice  of  Dishonour— Demand 
Prior  to  Action— Power  of  Attorney— Bills  of  Exchange  Act, 
sees.  57,   85. 

Action  for  re-delivery  of  70,000  shares  of  mining  stock, 
subject  to  the  payment  by  plaintiff  of  two  promisj^ory  notes 
for  f400  and  f 250  respectively,  or  for  payment  over  of  the 
proceeds  of  the  sale  of  the  shares,  if  sold,  after  payment  of 
the  amount  of  the  notes.  Counterclaim  for  payment  of 
two  notee  of  $5,000  and  $300  respectively,  made  by  the  Elec- 
trical Maintenance  and  Construction  Company,  of  which 
the  plaintiff  is  manager,  and  for  the  delivery  of  30,000 
shares  of  mining  stock  in  the  same  company,  which  had 
been  delivered  to  the  defendant  with  the  70,000  shares,  but 
had  been  borrowed  by  the  plaintiff  from  him  afterwards.  The 
notes  were  indorsed  by  the  defendant  by  counterclaim, 
Frances  M.  Patriarche,  wife  of  the  plaintiff.  The  defendant 
claimed  payment  of  the  four  notes  less  $100  paid  on  ac- 
count of  the  $300  note.  The  defendajit  Frances  M.  Patri- 
arche alleged  that  she  had  not  due  notice  of  dishonour  of 
the  notos  for  $5,000  and  $300  respectively,  and  that  thev 
had  not  been  duly  presented  for  payment. 

N.  F.  Paterson,  K.C.,  for  plaintiff. 

G.  T.  Blacks tock,  K.C.,  for  defendant. 

BovD,  C. — I  held  at  th^  hearing  that  the  shares  of  the 
Blaine  Comi)any  were  held  by  the  defendant  in  security  for 
all  that  he  owed,  i.e.,  for  the  $5,000  note,  the  $400  note, 
and  the  $250  note,  mentioned  in  pletulings. 

I  find  that  the  plaintiff  and  wife  are  both  liable  for  the 
amount  of  the  $5,000  note  payable  on  demand  with  interest 
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from  8th  day  of  April,  1902.,  I  do  not  give  effect  to  the 
contention  that  they  are  or  either  of  thorn  is  discharged 
from  liability  because  it  was  not  presented  within  a  reason- 
able time.  See  Bills  of  Exchange  Act,  1890,  sec.  85.  A?! 
the  circumstances  of  the  case  repel  the  idea  that  any  detri- 
ment has  resulted  fram  the  delay;  rather  was  it  in  ease  of 
the  indorsers  that  time  should  be  given  as  a  matter  of  gra?e 
till  funds  could  be  obtained  from  the  works  in  construction 
at  Orillia. 

Judgment  should  be  against  them  personally  for  the 
amount.  I  find,  however,  that  the  wife  is  discharged  or 
is  not  liable  as  indorser  on  the  other  notes  of  $400  and 
$250.  No  evidence  of  presentment  and  notice  of  dishonour 
has  been  given  as  to  these,  and,  apart  from  that,  the  power 
of  attorney  under  which  the  husband  signed  his  wife^s 
name  is  not  sufficiently  comprehensive  to  embrace  these 
notes.  The  context  of  the  power  of  attorney  shews  that  it 
was  intended  to  give  authority  to  indorse  in  connection 
with  financial  dealings  and  transactions  with  the  Imperial 
Bank  of  Canada,  and  no  connection  has  been  established 
between  that  power  of  attorney  and  these  notes  or  the  said 
bank. 

Judgment  should  be  against  the  plaintiff  alone  on  these 
last  two  notes,  with  ink»rest  on  the  f400  note  from  31st 
July,  1900,  and  with  interest  on  the  $250  note  from  the 
12th  May,  1902,  when  the  counterclaim  was  made. 

As  to  this  demand  note,  there  is  no  evidence  of  any 
presentation  to  or  of  any  demand  prior  to  the  action.  (See 
Bills  of  Exchange  Act,  sec.  57.) 

Judgment  may  be  entered  against  the  electrical  com- 
pany for  the  b^Jance  of  |200  on  their  note  of  20th  April. 
1900,  with  interest  from  the  date  of  payment  of  flOO 
thereon  (this  precise  time  does  not  appear  in  the  pleadings 
or  evidence). 

The  defendant  is  entitled  to  enforce  his  lien  by  sale  of 
the  70,000  shares  in  his  hands  of  the  Blaine  stock,  and  ir- 
entitled  to  a  declaration  that  the  lien  extends  to  the  other 
:^0,000  shares  transferred  to  the  plaintiff  Patriarche  on  17th 
June,  1901,  and  then  agreed  to  be  returned 

The  plaintiff's  action  is  dismissed  with  costs. 

The  defendant's  counterclaim  is  allowed  with  costs 
against  Patriarche;  but  as  to  his  wife  no  costs  for  or  from 
her. 

N.  F.  Paterson,  Toronto,  solicitor  for  plaintiff. 

Beatty,  Blackstock,  Nesbitt,  Fasken,  &  Eiddell,  Toronto, 
solicitors  for  defendant. 
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Falconbridge,  C.J.  June  10th,  190*^. 

WEEKLY  COURT. 

Re  PADGET  AND  CURREN. 
Vfill — Construction — Life   Estate, 

Motion  under  Vendor  and  Purchaser  Act. 

The  question  was  as  to  the  estate  taken  in  certain  Ian  J 
by  James  Charles  Padget  under  the  devise  in  the  will  oi' 
his  father  in  the  following  terms: — 

To  my  son  James  Charles  all  the  south-east  portion  oi 
aforesaid  lot  15  in  the  2nd  concession  Ridieau  front  con- 
taining 125  acres,  but  excepting  and  reserving  therefrom 
the  one  acre  hereinafter  reserved  for  my  dlaughtcr  Matildii 
McCaffi^y,  together  with  the  east  half  of  the  rear  30  acre.i 
owned  by  me  at  the  rear  of  lot  15  in  the  3rd  concession 
Rideau  front,  all  in  the  said  township  of  Gloucester,  subject  I 
however  to  the  following  conditions  and  obligations,  that  is 
to  say,  that  my  son  James  Charles  shall  pay  to  his  mother 
each  year  at  sucli  time  or  times  as  my  said  executors  shall 
appoint,  the  sum  of  $100  during  her  lifetime.  That  he, 
my  said  son  James  Charles,  shall  not  and  is  hereby 
restricted  from,  at  any  time  during  his  lifetime,  sell- 
ing, incumbering  by  way  of  mortgage  or  loan,  or  in  any  way 
raising  money  or  money's  worth  on  the  said  above  diescribel 
real  estate,  but  he  may  farm-rent  said  farm  property,  an(' 
collect  and  enjoy  said  rent,  provided  in  the  event  of  my  said 
son  James  Charles  dying  without  leaving  lawful  heirs,  the 
above  described  farm  property  shall  become  the  property  ^f 
my  son  Alexander,  and  in  the  event  of  his  being  marriel 
at  the  time  of  his  death,  but  leaving  no  children,  then  and 
in  such  event  my  said  son  Alexander  shall  pay  to  -the  wifc» 
her  dower  value,  but  in  the  event  of  my  son  James  Charles 
leaving  issue,  the  above  farm  property  shall  pass  to  hi.^ 
children  unclouded  by  conditions  of  title.  My  said  soi 
James  Charles  shall  also  be  entitled  to  one-half  share  mi 
bam  hereinbefore  mentioned,  and  the  right  of  a  roadway  to 
and  from  said  bam. 

G.  F.  Henderson,  Ottawa^  for  vendor. 

J^^Bishop,  Ottawa,  for  purchaser. 

W.  J.  Kidd,  Ottawa,  for  executors  and  a  devisee. 

C.  J.  R.  Bethune,  Ottawa,  for  infants. 

Falconbridge,  C.J. — The  interests  of  the  infants 
would  not  be  bound  by  any  order  on  this  motion,  but,  as  tlie 
property  in  question  is  of  small  value,  and  treating  ill'"; 
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motion  as  made  under  Kule  938,  I  think  it  is  sufficiently 
clear  that  the  testator's  intention  was  to  give  James  Charles 
an  estate  for  life  only,  and  thus  prevent  the  application  of  the 
rule  as  to  restraint  on  alienation  "^vhe^e  an  estate  in  fee 
simple  is  given.  No  order  as  to  costs,  except  that  vendor 
pay  costs  of  infants.  : 


:.  I  June  16th,  1902. 

C.  A. 

MacLAUGHLIN  v.  lake  ERIE  AND  DETROIT  RIVER 

R.  W.  CO. 

Leave  to  Appeal — Supreme  Court  of   Canada— GonHract — Construr- 
tion  of — Case  not  Involving  Large  Interests  or  Great  Loss. 

Motion  by  plaintiff  for  lonvo  to  appeal  from  judgment  of 
Court  of  Appeal  (1  0.  W.  R.  260). 

The  motion  was  heard  by  Armour,  C.J.O.,  Osler,  Mac- 

LENNAN,  Moss,  JJ.A. 

F.  C.  Cooke,  for  plaintiff. 

A.  W.  Anglin,  for  defendants.  ' 

Osler,  J.A. — The  queetion  was  simply  one  of  construc- 
tion of  the  contract  between  the  parties  and  the  ascertain- 
ment of  the  defendants'  rights  thereunder.  On  this  point 
there  was  a  difference  of  opinion,  but  none  on  the  question  • 
whether  the  contract  ought  to  bo  reformed — a  point  which 
was  throughout  decided  adversely  to  the  plaintiff. 

That  there  was  a  difference  of  opinion  is  not  of  itself 
a  reason  for  granting  leave  to  ap|>eal,  certainly  not  where 
the  question  at  issue  is  not  one  of  large  and  general  appli- 
cation— Fisher  v.  Fisher,  28  S.  C.  R.  494,  and  James  v. 
Grand  Trunk  R.  W.  Co.  (not  reported),  illustrates  both 
aspects  of  this — or  the  action  is  not  one  involving  large  in- 
terests or  groat  loss  to  the  unsuccessful  party. 

Here,  what  is  complained  of  does  not  involve  any  change 
in  the  appearance  of  the  plaintiff's  patented  invention,  and 
is  an  improvement  on  it  from  the  defendants'  fwint  of  view. 
And,  whether  an  improvement  or  not,  it  belongs  to  and  may 
be  made  use  of  by  the  plaintiff  as  part  of  his  invention. 
There  is  no  evidence  that  he  suffers  or  is  likely  to  suffer 
serious  damage  by  what  is  complained  of,  and  the  action 
appears  to  have  been  brought  more  because  of  the  plaintiff'.^ 
objection  to  any  change  being  introduced  by  the  defendants 
in  working  his  invention  than  for  any  other  reason,  unless, 
indeed,  it  were  to  enable  him  to  get  rid  of  his  agreement 
altogether. 
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We  think  that  no  eai^e  is  made  out  for  graaiting  leave  to 
appeal  further,  and,  therefore,  that  the  motion  must  be 
dismissed. 

MACLENNAN.and  Mass,  JJ.A.,  concurred. 

Armour,  C.J.O.,  dissented. 


Britton,  J.  •  Juirc  21ST,  1902. 

CHAMBERS. 

BEX  V.  MAHTIN. 
Conviction — Keeping  House  of  Ill-fame-'Evidence, 

0 

Application  by  Kate  Martin  for  order  for  issue  of  writ 
of  habeas  corpus  and  certiorari  in  aid.  She  was  convicted 
of  keeping  a  house  of  ill-fame,  and  committed  to  the  Mer- 
cer Reformatory  for  six  months  at  hard  labour. 

J.  M.  Godfrey,  for  defendant,  contended  that  there  was 
no  evidence  shewing  her  to  be  the  keeper  of  a  house  of 
ill-fame,  as  charged  in  the  information. 

Britton,  J. : — Upon  the  evidence,  if  the  magistrate  ac- 
cepted it,  he  was  at  perfect  liberty  to  make  a  valid  convic- 
tion for  an  offence  under  the  statute  within  his  jurisdiction 
to  try,  and,  therefore,  there  is  no  probable  and  reasonable 
ground  for  the  defendant's  complaint  that  she  is  unlawfully 
detained.    Motion  dismissed. 

Robinette  &  Godfrey,  Toronto,  solicitors  for  defendant 


Britton,  J.  June  21st,  1902. 

CHAMBERS. 

MURPHY  V.  BRODIEu 
Stay  of  Proceedings— Consolidation  of  Actions — Parties — Jury  Notice, 

Appeal  by  defendant  from  order  of  local  Judge  at  Sand- 
wich dismissing  application  by  defendant  to  stay  proceed- 
ings in  this  action,  or  to  consolidate  it  with  another  in  which 
the  aame  issues  are  involved,  and  from  order  granting  plain- 
tiflTs  motion  to  strike  out  jury  notice. 

Action  to  compel  defendant  to  indemnify  plaintiff  for 
moneys  expended  by  plaintiff  as  trustee  for  defendant  and 
one  liiargaret  Stuart  upon  a  contract  of  indemnity  made  by 
the  defendant.  An  action  for  account  brought  by  Margarot 
Stuart  against  the  plaintiff  is  pending,  to  which  the  present 
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defendant  is  not  a  party.  After  notice  of  trial  for  non- 
jury sittings  given,  defendant  served  jury  notice  and 
launched  motion  to  consolidate  or  stay  present  action. 

F.  E.  Hodgins,  for  defendant. 

F.  A.  Anglin,  for  plaintiff. 

Britton,  J. — Appeal  as  to  striking  out  jury  notice  dis- 
missed. 

Appeal  as  to  oVder  refusing  lo  stay  proceedings  allowed., 
and  order^  made  jwstponing  trial  of  this  cause  until  after 
the  sittings  of  the  High  C'oiirt  of  Justice  to  be  holden  at 
Sandwich  on  the  23rd  instant,  so  as  to  permit  the  estate  of 
Margaret  Stuart  to  he  represented,  and  to  permit  of  the  de- 
fendant herein  being  made  a  party  in  the  suit  of  Stuart 
against  the  now  plaintiff,  as  the  plaintiff  desires. 

It  seems  to  me  quite  clear  upon  the  plaintiff's  own  shew- 
ing that  if  there  is  any  liability  on  the  part  of  the  defendant 
in  this  action  to  the  plaintiff,  it  is  a  liability  as  surety  forth? 
late  Margaret  Stuart  in  reference  to  hotel  property,  which 
property  is  in  the  control  of  plaintiff,  and  I  think  plain- 
tiff cannot  be  prejudiced  by  this  delay,  so  that  an  oppor- 
tunity may  be  given  to  have  the  accounts  of  plaintiff  in- 
vestigated, and  thus  have  the  liability  of  defendant,  and  ex- 
tent of  that  liability,  determined. 

Order  as  to  costs  varied  and  all  costs  of  application  to 
local  Judge  and  of  this  appeal  to  be  costs  in  the  cause. 

Leave  to  either  party  to  make  such  further  application 
as  to  consolidation  or  addling  parties  as  they  may  deem 
necessary. 

J.  E.  O'Connor,  Windsor,  solicitor  for  plaintiff. 

Davis  &  Healy,  Windsor,  solicitors  for  defendant. 
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June  23rd,  1902. 
divisional  court. 

THOMPSON  V.  THOMPSON. 

Evidence — Corroboration — Action  on  Note  by  a  Deceased  Person-^ 
VompariHon  of  iiignature  icith  one  on  a  Registered  Mortgage. 

Appeal  by  defendants  from  judgment  of  County  Court 
of  Peel  in  favour  of  plaintiff  in  an  action  upon  a  promis- 
sory note  purporting  to  be  made  by  the  deceased  person 
whose  executors  and  executrix  are  the  defendants  in  the 
action.  The  signature  to  the  note  was  denied  upon  the 
pleadings.  The  plaintiff,  being  called  as  a  witness,  swore 
that  the  deceased  had  signed  the  note.  A  mortgage,  also 
purporting  to  be  made  by  deceased,  was  produced,  with  tho 
county  registrar's  certificate  of  its  due  registration  in- 
dorsed, but  no  evidence  was  given  of  any  comparison  of  the 
two  signatures.  A  nonsuit,  upon  the  ground  that  there 
was  no  suflBcient  corroboration  of  plaintiff's  claim,  wa? 
moved  for,  but  refused.  The  main  question  was  whether 
the  Judge  was  entitled  to  look  at  the  signature  to  the  mort- 
gage for  the  purpose  of  comparing  it  with  that  to  the  note, 
and  determining  whether  the  latter  was  a  genuine  signature. 

B.  F.  Justin,  Brampton,  for  defendants. 

E.  G.  Graham,  Brampton,  for  plaintiff. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brit- 
ton,  J.),  held  that  the  Judge  was  entitled  to  make  the 
comparison,  and  that  plaintiff's  evidence  was  suflBciently 
corroborated    under   R.  S.  0.  ch.  73,  sec.  10. 

Falconbridge,  C.J.,  referred  to  Cobbett  v.  Kilminster, 
4  F.  &  F.  490;  King  v.  King,  30  U.  R.  C.  26;  Thompson  v. 
Bennett,  22  C.  P.  at  p.  406. 

Appeal   dismissed  with  costs.  ^  , 
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MacMahon,  J.  '  June  26th,  1902. 

CHAMBERS. 

UNION  BANK  OF  CANADA  v.  CUNNINGHAM. 

Division  Cowts— Prohibition— Promissory  Notes— iijfUtting  Cause 
of  Action— K.  i».  O.  ch.  60,  sec.  BO  (1)— Omission  by  Judge  to 
Take  Down  Evidence  at  Trial. 

Motion  by  the  defendant  John  Cunningham  for  an 
order  prohibiting  the  plaintiffs  from  issuing  execution  from 
the  10th  Division  Court  in  the  county  of  York,  on  a  judg- 
ment recovered  against  him  on  the  12th  June  instant,  for 
the  amount  of  two  promissory  notes,  one  dated  1st  April, 
1901,  pavable  in  three  months,  for  *79.01,  and  the  other,  • 
dated  4th  June,  1901,  payable  in  one  month,  for  $78.75, 
both  notes  being  payable  to  the  order  of  the  defendants 
the  Guelph  Paving  Company,  at  the  Union  Bank  at  To- 
ronto. 

J.  G.  O'Donoghue,  for  defendant. 
D.  W.  Saunders,  for  plaintiffs. 

MacMahon,  J.:— The  defendant  Cunningham  resides 
at  Guelph,  and  the  other  defendants  carry  on  busme<s 
there.  Cunningham  was  personally  served  miYi  a  copy  of 
the  summons  on  the  14th  May,  under  which  he  had  twelve 
days  to  dispute  the  claim.  On  the  23rd  May  both  defend- 
ants filed  dispute  notes,  disputing  the  plaintiffs'  claim  and 
also  the  jurisdiction  of  the  Court,  claiming  that  the  action 
should  be  tried  at  Guelph. 

The  amount  being  over  $100,  and  payable  by  the  con- 
tracts of  the  parties  at  Toronto,  the  action  was  brought  at 
Toronto  as  being  within  ^ec.  90  of  the  Division  Courts  Act, 
R.  S.  0.  ch.  60. 

The  certificate  of  the  clerk  of  the  Division  Court  shews 
that  two  letters  from  Cunningham  to  the  plaintiffs  soli- 
citors, dated  3rd  July  and  5th  July,  1901,  were  put  in  at 
the  trial,  in  which  he  asks  a  renewal  of  one  of  the  note», 
and  savs  he  hopes  to  pay  the  other  in  the  course  of  a  week. 
It  was  uro-ed  by  Mr.  O'Donoghue  that,  there  being  two 
note^  there  are  two  contracts,  and  therefore  the  claim  iS 
not  "^  a  contract "  exceeding  $100,  and  does  not  come 
within  sec.  90,  sub-sec.  1.  There  are  two  promissory  notes, 
both  bv  their  terms  payable  in  Toronto,  and  both  may  be 
sued  in  one  action,  and  they  form  in  the  aggregate  a  sum 
exceeding  $100.  Bv  the  Interpretation  Act,  R.  b.  U.  en. 
Tsec  ?  s'b.-ec.  24,  "Words  importing  the  Bmgular  num- 
ber  .     shall  include  more  persons,  parties  or  things 

of  the  same  kind  than  one     .     .     .    and  the  converse. 
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Brazill  v.  Johns,  24  0.  B.  209,  does  not  apply  here,  that 
case  not  being  within  sec.  86  (now  sec.  90)  of  the  Act,  be- 
cause the  note  sued  upon  was  for  $99,  and  it  was  the  in- 
terest alone  which  amounted  to  |23,  which  brought  the 
claim  over  flOO;  and  interest  was  not  payable  except  as 
damages.  There  was  not  a  contract  to  pay  more  than  $99. 
In  the  present  case  there  are  two  sums  of  money  which 
Cunningham,  contracted  to  pay  in  Toronto,  which  being 
added  together  exceed  f  100,  and  therefore  the  case  is  within 
sec.  90,  and  the  only  way  in  which  the  defendant  could 
have  the  place  of  trial  changed  was  by  an  application  to  the 
Judge  of  the  Court  in  Toronto  on  an  affidavit  containing 
the  requirements  prescribed  by  sub-sec.  4  of  sec.  90. 

The  other  point  on  which  prohibition  was  moved  was 
that  the  learned  County  Court  Judge  did  not  take  down 
the  evidence  at  the  trial,  as  required  by  sec.  121. 

The  taking  of  the  evidence  is  required  for  the  purpose 
of  appeal.  And  the  omission,  to  take  the  evidence  would 
form  no  ground  for  prohibition.  Nor  would  such  omission 
invalidate  the  trial  of  the  cause:  Bank  of  Montreal  v.  Stat- 
ten,  1  C.  L.  T.  6(y;  Sullivan  v.  Francis,  18  A.  R.  121. 

The  case  is  governed  by  Hill  v.  Hicks,  28  0.  R.  390. 

The  motion  must  be  refused  with  costs. 


Street,  J.  June  26th,  1902. 

WEEKLY  COURT. 

MACDONELL  v.  CITY  OF  TORONTO. 
Assessment  and   Taxes— Local    Improvement—**  Owner  "— "  Taxable 
Person  *'—Fetition^Two-Thirds    in    Numl)er   of   Owners-^ne- 
Half  in    Value  of  Real  Property  Benefited'— Buildings— Land. 

Special  case.  The  plaintiff  is  the  "  owner,"  within  sec. 
(568  of  the  Municipal  Act,  of  a  parcel  of  land  in  the  city 
of  Toronto,  between  Cecil  and  Baldwin  streets.  Nine  per- 
sons, including  plaintiff,  are  assessed  as  owners  of  property 
in  the  same  block,  fronting  on  Huron  street,  and  "the 
city  of  Toronto  "  is  on  the  roll  in  respect  of  two  parcels  in 
the  same  block,  with  the  word  "  exempt  ^^  opposite  the 
name.  Six  of  the  persons  assessed  as  owners  have  peti- 
tioned the  council  for  an  asphalt  pavement  on  Huron  street 
between  Cecil  and  Baldwin  streets,  as  a  local  improvemenc 
under  sec.  608  of  the  Municipal  Act.  The  value  of  the 
lands  and  buildings  of  these  six  is,  according  to  the  roll, 
$14,553,  while  that  of  the  lands  and  buildings  of  the  three 
others,  including  the  plaintiff,  is  f  13,959,  and  the  value  of 
the  vacant  lots  of  the  city  is  f  3,060. 

A.  B.  Aylesworth,  K.C.,  and  C.  A.  Moss,  for  the  plaintiff. 

J.  S.  Fullerton,  K.C.,  and  T.  Caswell,  for  defendants. 
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Street,  J.,  held  that,  under  these  circumstances,  th^ 
petition  has  been  signed  by  two-thirds  in  number  of  the 
owners  and  one-hall  in  value  of  the  real  property  to  be 
benefited.  As  to  the  proportion  of  value,  the  buildings 
must  be  taken  into  account  as  well  as  the  lands;  and  th3 
city  is  not  to  be  regarded  as  an  owner  ^rithin  s-ec.  6G8,  not 
being  a  "  taxable  person,"  and  being  improperly  mentioned 
m  the  roll,  and  should  not  be  counted  in  reckoning  the 
number  of  owners  or  in  ascertaining  the  proportion  of 
value. 

Ju(l<;ment  for  defendants  with  costs. 


Britton,  J.  June  18th,  1902. 

CHAMBERS. 

ee  chapman. 

Will^Construction — Absolute  Intereist — Wft — /  ntestavy. 

Motion  under  Rule  1)38  by  the  executors  of  the  will  of 
Parish  Chapman,  deceased,  for  an  order  declaring  the  true 
construction. 

The  will  provided  as  follows:  I  give  unto  my  sister-in- 
law  Mary  Ann  Smith  the  sum  of  $500,  said  sum  to  be  de- 
posited in  a  bank,  and  she  is  to  draw  the  interest  of  said 
J500  for  her  benefit  during  her  natural  life,  and  at  her 
decease  the  said  principal  J500  is  to  be  given  to  her  eldest 
son  Edward  Chapman  Smith  to  be  used  for  his  benefit  dur- 
ing his  natural  life.  2nd.  I  give  unto  my  beloved  wife 
JanS  Chapman  all  which  may  remain  after  the- disposition 
of  the  aforesaid  f500,  consisting  of  all  my  real  and  per- 
sonal property,  consisting  of  my  fann,  including  all  imple- 
ments, live  and  dead  stock,  all  buildings  and  dwelling  house, 
with  all  household  furniture  therein,  useful  and  orna- 
montal,  also  all  monevs  in  bank  or  banks  wherever  they 
may  be  deposited,  with  the  interest  accruing  thereto,  and 
any  and  all  mortgages  and  notes,  ^nth  the  interest  thereon, 
that  I  hold  or  may  hold  at  the  time  of  my  decease;  and  said 
executors  hereinafter  named  shall  imniediatelv  after  mv  de- 
ceaso  dispose  of  all  the  aforesaid  property  by  sale  and  the 
proceeds  or  moneys  arising  from  such  sale  shall  safely  be 
deposited  where  good  security  can  be  obtained  and  the  in- 
terest of  the  same  shall  go  to  my  beloved  wife  Jane  Chap- 
man for  her  sole  benefit  during  her  natural  life.  3rd.  ^ii 
at  the  decease  of  my  wife  the  portion  given  unto  her  shall 
be  divided  equally  among  the  following  persons  :  Albert 
Chapman,  Parish  Chapman,  and  George  Chapman,  sons  of 
my  brother  John  Chapman,  John  Cox,  son  of  my  sister 
Ann   Cox,  deceased,  Ann  Crosley,  daughter   of   my    sister 
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Eliza  Jane  Hookham,  deceased  ;  Eobert  Watson,  Reuben 
Watson,  Jesse  Watson,  and  Agnes  Watson,  sons  and  daugh- 
ter of  my  sister  Sarah  Jane  Watson;  and  William  Chap- 
man, son  of  my  brother  Charles  Chapman,  deceased.  All 
to  be  for  their  benefit  during  their  natural  lives. 

J.  J.  Maclaren,  K.C.,  for  the  executors,  stated  that  in 
had  been  unable  to  find  authority  in  point. 

N.  W.  Rowell,  for  David  Porkess,  executor  imder  the 
will  of  Jane  Chapman,  widow  of  the  testator,  and  for  the 
said  David  Porkess  personally,  cited  Savage  v.  Tyers,  L.  R. 
;  Ch.  356. 

F.  W.  Harcourt,  for  the  infants. 

Britton,  J. — The  testator  made  his  will  on  the  12th 
August,  1887,  and  he  died  on  the  17th  October  following. 

In  addition  to  the  presumption  against  intestacy  as  to 
any  portion  of  the  testator's  estate,  there  is  internal  evi- 
dence in  the  will  itself  that  this  testator  intended  then,  and 
by  that  will,  to  dispose  of  all  he  had.  I  quite  concede  what 
was  argued  by  Mr.  Rowell,  that  a  Judge  ought  not,  because 
of  any  difficulty  or  embarrassment  that  would  or  possibly 
could  arise  from  declaring  intestacy  as  to  the  corpus  or 
any  part  of  the  estate,  to  hesitate  to  so  declare.  It  is  for 
me,  if  possible,  to  ascertain  from  this  will  what  was  the 
intention  of  the  testator.  Lord  Cottenham  said  in  Lassence 
V.  Tiemey,  1  Macn.  &  G.  551,  cited  in  Hancock  v.  Watson, 
[1902]  A.  C.  22,  that  if  the  terms  of  the  gift  are  ambigu- 
ous, you  must  seek  assistance  in  construing  it — ^in  saying 
whether  it  is  expressed  as  an  absolute  gift  or  not — from 
the  other  parts  of  the  will. 

The  testator  here  gives  $500  to  Ann  Smith,  but  he 
limits  the  disposition  of  that  so  that  in  reality  she  gets  for 
her  own  use  absolutely  only  the  interest  upon  it.  At  her 
death  this  $500  "  is  to  be  given  to  her  eldest  son  Edward 
Chapman  Smith.''  And  this  sum,  not  the  interest  alone, 
he  can  use  "  for  his  benefit  during  his  natural  life." 

Then  the  testator  gives  to  his  wife  Jane  Chapman  all 
that  remains  after  the  $500  is  taken  out,  but  he  limits  her 
for  her  own  use  absolutely  to  the  interest  only,  and  when 
the  capital  is  no  longer  needed  to  earn  interest  for  his  wife 
he  gives  it  all  to  the  persons  named,  and  all  '^for  their 
benefit  during  their  natural  lives." 

T  can  come  to  no  other  conclusion  than  that  the  testa- 
tor intended  to  make  and  did  make  a  careful  selection  of 
those  named  from  the  possible  claimants  upon  his  bountv. 
He  intended  to  dispose  of  all  his  estate.  He  knew  of  those 
relatives  of  his  who,  if  not  mentioned,  could,  in  the  event 
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of  intestacy,  claim,  and  I  think  he  intended,  and  by  his  will 
carried  out  his  intention,  of  disposing  of  all  absolutely  by 
a  payment  over  of  the  $500  after  the  death  of  Ann  Smith 
and  by  a  division  of  t'he  rest  after  the  death  of  Jane  Chap- 
man. 

"  A  gift  even  of  income  to  A.  for  life  and  then  to  B. 
indefinitely  gives  B.  the  absolute  interest :''  Clough  v. 
Wynne,  2  Mad.  188;  Theobald  on  Wills,  5th  ed.,  p.  426. 
This  seems  to  me  a  stronger  case  in  favour  of  the  personn 
named  in  the  will. 

The  questions  will  be  answered  as  follows: 

(1)  That  portion  of  the  corpus  of  the  estate  of  Parish 
Chapman  directed  to  be  held  by  the  executors  in  trust  dur- 
ing the  life  of  Jane  Chapman  is  to  be  immediately  divisible 
among  the  persons  named  in  the  3rd  paragraph  of  Parish 
Chapman^s  will  and  their  representatives. 

(2)  Said  persons  and  their  representatives  take  an  ab- 
solute interest  in  the  said  property. 

(3)  The  sum  of  $500  in  the  first  paragraph  of  the  will 
mentioned  is  an  absolute  gift  to  Edward  Chapman  Smith, 
and  upon  the  death  of  his  mother  the  said  Edward  Chap- 
man Smith  shall  be  entitled  to  said  sum  absolutely. 

(4)  The  said  testator  did  not  die  intestate  as  to  any  of 
his  property  or  estate. 

(5)  Costs  of  all  parties  out  of  the  estate. 

Britton,  J.  June  27th,  1902 

chambers. 

Re  BURCH. 

Wai^Legacy-^Period  of  Vesting^Direction  to  Distribute  Estate— 

Discretion  of  ETtcutors. 

Apphcation  by  the  executors  of  the  will  of  Peter  Burch, 
under  Rule  938,  for  an  order  declaring  the  construction  of 
the  will.  The  will  was  made  on  the  1st  February,  1902, 
and  the  testator  died  on  the  17th  March  following.  Pro- 
bate was  granted  to  the  executors.  The  clauses  creating 
diflSculty  are  the  following:  2.  "I  give  to  my  son  John  H. 
Burch  $2,500,  and  to  my  daughter  Charity  Heaslip,  wife  of 
Matthias  Heaslip,  $2,500.^'  3.  "  It  is  my  express  will  that 
no  money  so  willed  to  my  son  John  H.  Burch  shall  be  paii 
to  him  while  his  wife  Addie  Burch  is  living,  and  it  is  also 
my  will  that  no  money  so  willed  to  my  daughter  Charity 
Heaslip  shall  be  paid  to  her  while  her  husband  Mafthias 
Heaslip  is  living,  unless  through  some  misfortune  they  or 
either  of  them  should  become  needy,  when. my  executors 
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may  pay  them  all,  or  such  amounts  as  they  may  deem  neces- 
sary for  their  comfortable  support  and  maintenance."  8. 
*'  And  it  is  also  my  will  that  all  legacies  mentioned  in  this 
my  will  shall  be  paid  and  satisfied  not  later  than  ten  years 
after  my  decease,  and  it  is  especially  my  will  that  in  case 
any  dispute  or  disagreement  arises  between  my  legatees,  or 
between  my  legatees  and  executors,  such  dispute  shall  be 
settled  by  arbitration  in  the  usual  way,  without  litigation 
in  court  of  law."  Apart  from  creditors  and  from  donees 
of  small  specific  bequests,  the  only  persons  interested  in  the 
estate  are  the  two  legatees  above  mentioned,  and  their 
brother  Francis  Oscar  Burch,  these  three  being  residuary 
devisees.  Francis  Oscar  was  given  $2,500  without  limita- 
tion as  to  time  of  payment.  All  interested  are  of  full  age 
and  consent  to  be  bound  by  the  order  to  be  made. 

C.  H.  Pettit,  Welland,  for  executors. 

E.  E.  A.  DuVernet,  for  legatee. 

Britton,  J.,  held,  referring  to  Ke  Wartmen,  22  0.  R. 
601,  and  Curtis  v.  Lerkin,  5  Beav.  155,  that  the  gifts  oj* 
$2,500  each  to  John  H.  Burch  and  Charity  Heaslip  are  im- 
mediate gifts  to  each,  and  are  not  made  contingent  by  the 
testator^s  direction  as  to  payment.  The  "vesting"  was  not 
suspended  or  postponed.  A])art  from  the  discretion  give^i 
to  the  executors  to  pay  in  certain  contingencies,  they  have 
the  right  to  pay  and  should  wind  up  the  estate.  The  tes- 
tator's direction  to  distribute  the  estate  within  ten  vear.^ 
overrides  the  former  expressed  wish  as  to  payment  to  the 
two  legatees. 

Order  accordingly.     C^>sts  out  of  the  estate. 

German  &  Pettit,  Welland,  solicitors  for  executors. 

Ingersoll  &  Kingstone,  St.  Catharines,  solicitors  for 
legatee. 


1  • 
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June  27th,  lOOi. 

DIVISIONAL  COURT. 

Re  THURESSOX,  MACKENZIE  v.  THURESSOX. 

.yortyaue—HeleaHe  of  Part  of  Lantl  with  Right  of  Way  by  Mortgagee 
—Effect  of— Dedication— Krleane  of  Right  of  Way  by  Adjoin- 
ing Owner H. 

Appeal  by  Edith  B.  E.  Thuresson  from  a  certificate  of 
the  Master  in  Ordinarv  to  the  effect  that  the  claimants  S. 
M.  Abercrombie  and  B.  C.  Laird  have  removed  the  cloud 
on  the  title  created  by  the  instruments  referred  to  in  a 
former  decision,  reported  3  0.  L.  R.  271,  and  ante  p.  4, 
and  are  now  entitled  to  prove  their  claims  under  the  mort- 
gage of  15th  October,   1887.     The  claimants  produced  in 


438 

the  Master's  Office,  in  pursuance  of  the  leave  given  them  by 
the  former  order,  releases  to  them  of  any  claims  to  a  right 
of  way  over  any  part  of  block  A.,  except  the  portion  of  it 
lying  immediately  north  of  the  easterly  40  feet  of  lot  1, 
north  of  Queen  street  and  west  of  Sorauren  avenue  in  the 
city  of  Toronto.  The  releases  were  executed  by  Amelia  M. 
Cowan,  Samuel  Clare,  B.  McQuillan,  and  the  executors  of 
Edward  Hickson's  will.  The  appellant  is  one  of  the  per- 
sons interested  in  the  estate  of  Eyre  Thuresson.  She  gave 
evidence  to  shew  that  by  reason  of.  an  alleged  dedication  by 
the  owner  of  the  equity  of  redemption  to  the  public,  and 
of  user  by  the  public,  the  whole  of  block  A.  had  become 
and  remained  a  public  highway  at  the  time  of  the  part  dis- 
charge executed  by  Samuel  Clare,  who  then  owned  th*:; 
mortgage  in  question,  to  the  executors  of  Hickson,  on  20th 
January,  1893,  mentioned  in  the  former  decision;  and  that 
it  has  ever  since  been  and  still  is  a  public  highway. 

J.  D.  Montgomery,  for  appellant.  By  reason  of  thio 
part  discharge,  the  rights  of  the  public  have  intervened,  and 
are  no  longer  subject  to  the  mortgage,  and  these  rights 
cannot  be  taken  away  from  the  public  and  restored  to  the 
mortgagee  by  any  act  of  any  private  person. 

R.  U.  McPherson  and  J.  E.  Jones,  for  respective  mort- 
gagees. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Brit- 
ton,  J.y  held  that  the  effect  of  the  instruments  produced 
would  be  to  vest  in  the  present  mortgagee,  Miss  Abererom- 
bie,  the  rights  which  had  been  improperly  released  by  Clare, 
under  which  she  claimied  to  be  entitled  to  prove ;  and  the 
Master  was  right  in  hdlding  that  these  instruments  removed 
the  cloud  on  the  title  created  by  the  part  discharge,  and 
that  they  are  entitled  to  "prove  under  the  mortgage.  Ap- 
])cal  dismissed  with  costs. 

June  28th,  1902. 

C.  A. 
McCEEADY  v.  GANANOQUE  WATER  POWER  CO. 

Waters  and  Watercourses — Dam— Diversion  of  Waters — Riparian 
Proprietor— Order  of  Judge  under  R.  B.  0.  1871  eh.  IH  (H, 
S.  0.   1897   eh.  14V— Notice, 

Appeal  by  defendants  from  judgment  of  Ix)UNT,  J. 
Action  for  injunction  restraining  defendants,  the  owners 
of  a  water-power  at  the  town  of  Gananoque,  fed  by  Wiltsie 
creek  and  Gananoque  river,  from  opening  their  dam  and 
letting  water  flow  down  on  plaintiffs'  lands,  and  for  dam- 
ages.    Fp  to  1900  defendants    compensated    plaintiffs    fo-r 
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damages  suifered  by  them,  but  have  refused  to  allow  any 
compensation  for  the  year  1900,  and  set  up  that  the  damage 
alleged  to  have  been  sustained  is  the  result  of  the  situation 
of  plaintiffs^  land,  and  that  any  payments  made  to  present 
plaintiffs,  or  other  riparian  proprietors,  were  made  for  tlio 
sake  of  peace,  and  not  intended  as  admission  of  any  lia- 
bility to  pay  same.  The  trial  Judge  held  that  defendants 
had  not  the  right  to  cause  water  to  flow  on  plaintiffs^  lands 
other  than  the  natural  flow  of  Wiltsie  creek,  or  to  so 
control  or  manage  the  dam  or  outlet  of  Charleston  lake  as 
to  cast  more  than  the  natural  flow  of  water  upon  plaintiffs' 
lands,  and  granted  a  perpetual  injunction,  and  awarded 
damages  to  plaintiffs. 

G.  H.  Watson,  K.C.,  for  defendants. 

R.  T.  Walkem,  K.C.,  for  plaintiffs. 

The  judgment  of  the  Courf  (Osler,  Maclennan,  Moss, 
Garrow,  JJ.A.)  was  delivered  by 

Garrow,  J.A. — By  the  order  of  the  Judge  of  the  County 
Court  of  Leeds  and  Grenville,  made  in  1886,  under  E.  S.  0. 
1877  ch.  114  (B.  S.  0.  1897  ch.  141),  without  notice  to 
plaintiffs,  the  defendants  were  given  permission  to  build 
a  dam  at  Charleston  lake  outlet,  the  top  of  which  shall  be 
four  feet  above  the  level  of  an  old  dam.  Fearing  a  flood,  in 
June,  1900,  the  defendants  opened  the  dam  gates,  and 
removed  several  of  the  top  logs,  and  released  a  quantity  of 
water  into  Wiltsie  creek,  which  overflowed  on  plaintiffs' 
lands.  The  defendants,  in  my  opinion,  were  not  justified 
in  doing  this  under  the  order  of  the  Judge.  The  plaintiffs 
were  not  parties  to  the  proceedings  upon  which  the  order 
was  obtained,. and  the  defendants  had  no  right  whatever  to 
cause  a  discharge  of  the  water  into  the  creek  to  the  injury 
of  plaintiffs.  The  damages  were  properly  assessed,  but 
there  is  no  evidence  to  shew  that  the  trespass  will  be  con- 
tinued or  was  done  maliciously,  and  an  injunction  is  not 
necessary:  Ellis  v.  Clemens,  21  0.  B.  p.  231-2. 

Appeal  allowed  as  to  injunction;  otherwise  dismissed 
with  costs. 

Walkem  &  Walkem,  Kingston,  solicitors  for  plaintiffs. 
E.  H.  Britton,  Kingston,  solicitor  for  defendants. 

.Tune  28th,  1902. 
C.  A. 

McGABB  V.  TOWN  OF  PBESCOTT. 

Municipal   Corporation— Hightcay^Non'repair—Sidewalfo^Damagea. 

Appeal  by  defendant*  from  judgment  of  Ferguson  J., 
ante  p.  53. 
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J.  B.  Clarke,  K.C.,  for  defendants. 

J.   A.    Hufcheson,  Brockville,   for  plaintiff. 

The  judgment  of  the  Court  (Osler,  IKCclennan,  Moss,. 
Garrow,  JJ.A.)  was  delivered  by 

Osler,  J.  A.  (after  agreeing  with  the  trial  Judge  in 
all  fiis  findings) : — 1  cannot  avoid  thinking  that  the  amounc 
at  which  the  damages  have  been  assessed  is  too  liberal  an 
allowance,  considering  the  nature  of  the  injuries — ^a  sprained 
ankle  and  an  affection  of  the  sciatic  nerve — ^no  doubt,  a 
severe  and  painful  one,  arising  some  time  after  the  accident, 
and  attributed,  whether  rightly  or  wrongly,  to  it,  but  from 
the  effect  of  which  the  plaintii!  may  expect  to  recover  at  no 
very  distant  time-  Taking  everything  into  consideration, 
an  award  of  $900  would  more  nearly  meet  the  justice  of 
the  ca.se. 

Judgment  reduced  to  $900,  and  appeal  dismissed  with 
costs. 


June  28th,  1902. 
C.  A. 
GABY  V.  CITY  OF  TORONTO. 

Municipal     Corporation — Highway — yon-repair — Accident     to    Foot 

Passenger — Negligence, 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
in  favour  of  plaintiff,  in  axjtion  tried  at  Toronto,  brought  by 
the  widow  and  administratrix  of  Levi  Gaby,  late  of  Rich- 
mond Hill,  deceased,  to  recover  damages  for  injuries  which 
caused  his  death.  The  trial  Judge  found,  after  a  lengthy 
review  of  the  evidence,  that  deceased  left  the  Commercial 
Hotel,  in  Jarvis  street,  in  the  city  of  Toronto,  on  19th 
November,  1900,  at  8.30  p.m.,  in  a  sober  condition,  and  that 
his  body  was  found  between  7  and  8  o'clock  the  next  morn- 
ing in  a  hole,  4  1-2  feet  wide  and  nearly  8  feet  deep,  dug 
three  weeks  before  by  the  contractor  for  masonry  work  of 
the  new  St.  Lawrence  market,  added  as  third  party;  that 
the  hole  was  not  properly  guarded,  and  was  16  feet  from 
the  building  wall,  and  on  the  west  side  of  Jarvis  street,  and 
deceased  fell  into  it;  and  that,  under  his  contract  with 
the  defendants,  the  third  party,  James  Crang,  was  liable 
to   them. 

A.  F.  Lobb  and  W.  C.  Chisholm,  for  defendants. 

T.  H.  Lennox,  Aurora,  and  S.  B.  Wood^,  for  plaintiff. 

The  judgment  of  the  Court  (Osler,  Maclennan,  ^foss, 
Garrovv,  JJ.A.)  was  delivered  by 

Osler,  J. A.: — We  are  satisfied  that  there  was  abundant 
evidence  of  negligence,  for  which  the  city  is  responsible,  in 
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the  condition  of  the  highway;  and  the  death  of  the  plaintiff's 
husband  has  been  properly  attributed  to,  and  was  the  direct 
and  well-proved  result  of,  such  negligence.  We  agree,  too, 
that  the  attempt  to  fasten  contributory  negligence  upon 
the  deceased  entirely  fails. 

Appeal  dismissed  with  costs. 

June  28th,  1902. 
C.  A. 

Ke  TORONTO  RAILWAY  CO.  and  CITY  OF  TORONTO. 

Assesament.  and  Taxes—Street  Railway — Trolley  Cars — Real  Estate. 

Appeal  by  the  Toronto  Railway  Company  from  tlie  judg- 
ment of  a  board  of  County  Judges  (McDoug.vll,  McGiii- 
BON,  and  McCrimmon,  JJ.)  under  the  Assessment  Act, 
holding  that  trolley  cars  of  the  company  are  asi^essable  as 
part  of  or  attached  to  the  real  estate  of  the  company,  the 
principle  of  Bank  of  Montreal  v.  Kirkpatrick,  2  0.  L.  R.  113, 
being  applied. 

J.  Bicknell,  K.C.,  for  the  appellants. 

J.  S.  Fullerton,  K.C.,  and  A.  F.  Lobb,  for  the  city  cor- 
poration. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  J  J. a.)  was  delivered  by 

Osler,  J.A.,  afiBrming  the  judgment  below,  upon  the 
Application  of  the  principle  laid  down  in  the  case  cited. 

Appeal  dismissed  with  costs. 


June  28th,  1902. 
C.  A. 

CUSHEX  V.  CITY  OF  HAMILTON. 

Municipal  Corporation — Invalid  By-law — Payment  of  Money  Under 

— Recovery   from    Corporation. 

Appeal  by  defendants  from,  judgment  of  Rose,  J.,  in 
favour  of  plaintiff,  in  action  tried  at  Hamilton,  brought  to 
recover  certain  money  paid  to  defendants  in  1896  and  1897, 
under  the  provisions  of  a  by-law  requiring  vendors  of  cer- 
tain meats  in  quantities  of  less  than  a  carcass  to  take  out 
a  license.  The  by-law  was  declared  invalid  in  October,  189vS, 
upon  return  of  an  order  nisi  to  quash  a  conviction  of  plain- 
tiff under  it :  Reg.  v.  Cushen,  not  reported.  The  trial  Judge 
held,  on  the  facts,  that  the  payment  made  by  plaintiff  was 
not  voluntary :  Morgan  v.  Palmer,  2  B.  Ic  C.  729 ;  that  it 
was  not  necessary  to  quash  the  by-law  before  bringing  the 
action,  and  not  being  an  action  of  tort,  no  notice  was  neces- 
sary: Mallot  V.  Mersea,  9  0.  R.  611 ;  that  the  claims  assigned 
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to  plaintiff  were  assignable,  and  notice  in  writing  under  the 
Judicature  Act  of  the  assignment  (sec.  58,  sub-sec.  5)  was 
not  necessary  between  the  parties;  and  that  plaintiff  was 
entitled  to  recover. 

F.  Mackelcan,  K.C.,  and  J.  L.  Counsell,  Hamilton,  for 
defendants. 

W.  E.  Riddell,  K.C.,  and  J.  G.  Gauld,  Hamilton,  for 
plaintiff. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  JJ.A.)  was  delivered  by 

Osler,  J. a.: — The  by-law  itself  has  not  been  quashed 
or  set  aside.  In  the  case  of  some  of  these  payments  there 
was  no  e\'idence  of  the  circumstances  under  which  they  were 
made,  and,  as  to  others,  it  appeared  that  they  were  so  paid 
to  avoid  a  threatened  prosecution  for  breach  of  the  by-law. 
Two  of  the  witnesses  spoke  of  a  statement  made  to  them 
by  the  market  inspector  or  other  city  official  that  they 
could  not  be  allowed  to  stand  in  the  market  unless  a  license 
was  taken  out,  but  it  was  clear  that  there  was  neither  power 
nor  attempt  to  enforce  such  a  threat,  and  the  proper  infer- 
ence is  that,  if  made  at  all,  it  was  stated  only  as  a  result 
which  would  follow  a  prosecution  and  conviction  for  a  breach 
of  the  by-law.  Under  these  circumstances,  I  am  of  opinion 
that  the  action  does  not  lie:  Pollock  on  Contracts,  6th  ed., 
p.  579;  Brisbane  v.  Dacres,  5  Taunt.  143. 

Parker  v.  G.  W.  R.  Co.,  7  M.  &  G.  253,  Steele  v.  Wil- 
liams, 8  Exch.,  Hooper  v.  Mayor  of  Exeter,  56  L.  J.  Q.  i>. 
457,  Kennedy  v.  Macdonell,  1  0.  L.  R.  250,  bear  no  analogy 
to  the  case  at  bar. 

See  May  v.  Cincinnati,  1  Ohio  St.  R.  268;  Robinson  v. 
Charleston,  2  Rich.  S.  C.  Com.  Law  317;  Radich  v.  Hutch- 
ins,  5  Otto  210,  per  Field,  J.;  Mayor  of  Baltimore  v-  Hef- 
feman,  4  Gill  (Md.)  425. 

The  point  is  that  defendants  had  no  power  to  enforce 
the  by-law  except  by  resorting  to  judicial  proceedings  of 
some  kind,  in  which  it  was  open  to  plaintiff  to  resist  his 
liability  as  effectually  as  if  he  were  being -sued  for  a  debt. 

Appeal  allowed  with  costs,  and  action  dismissed  with 
costs. 


June  28th,  1902. 
C.  A. 

FISHER  V.  FISHER. 

Gift — Parent  and     Child— Business     Relationship     hettoeeri— Undue 

Influence— Onus  of  Proof, 

Appeal  by   defendants  Frederick   and   Charles    Fisher 
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from  judgment  of  Falconbridge,  C.J.,  in  favour  of  plain- 
tiff, in  action  to  set  aside  two  discharges  of  mortgages,  and 
for  other  relief.  G.  T.  Fisher,  the  father  of  the  appellants, 
died  on  15th  September,  1899,  and  clause  5  of  his  will, 
bearing  date  7th  May,  1895,  directed  that  the  indebtedness 
to  him,  at  the  time  of  his  decease,  of  any  child,  should  be 
deducted  from  the  portion  devised  to  such  child-  On  23rd 
April,  1898,  the  appellants,  in  the  presence  of  R.  T.  Bant^ 
ing,  a  conveyancer,  who  had  for  years  done  the  greater 
part  of  6.  T.  Fisher^s  business,  procured  their  father  to 
execute  discharges  of  two  mortgages  they  had  given  him 
in,  1893.  The  plaintiffs  and  defendant  Catharine  Fisher  are 
the  executors  of  G.  T.  Fisher.  The  Chief  Justice  held  that 
the  appellant3  had  not  satisfied  the  onus  of  proving  that  a 
gift  obtained  under  the  circumstances  here  shewn  was  the 
spontaneous  offering  of  a  free  and  unbiassed  mind- 

E.  F.  B.  Johnston,  K.C.,  and  W.  A.  Boys,  Barrie,  for 
defendants. 

W.  A-  J.  Bell,  AUiston,  and  W.  G.  Fisher,  Alliston,  for 
plaintiffs. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  Garrow,  JJ.A.)  was  delivered  by 

Moss,  J.A.  (after  reviewing  the  circumstances  at 
length) : — I  am  unable  to  discover  in  the  evidence  proof  oi 
the  existence  of  such  a  relationship  of  trust  and  confidence, 
or  of  such  assumption  by  the  appellants  of  the  management 
of  the  business  affairs  and  property  of  the  deceased,  as.  to 
cast  upon  them  the  burden  of  proving  that  they  had  not 
abused  their  position,  and  that,  the  execution  of  the  dis- 
charges had  not  been  brought  about  by  any  undue  influence 
on  their  part.  .  .  .  Hopkins  v.  Hopkins,  27  A.  R.  65S, 
IS  not  applicable.     It  was  distinctly  a  case  of  duress. 

Appeal  allowed  with  costs,  and  action  dismissed  with 
ccsts. 


June  28th,  1902. 
C.  A. 

He  TORONTO  PUBLIC  SCHOOL  BOARD  and  CITY 

OF  TORONTO. 

Public  HcJioola — Expenditure— Annual  Estimates — Powers  and  Duties 
of  Municipal  Council  and  of  iichool  Board. 

Appeal  by  the  city  corporation  from  the  order  of  .a 
Divisional  Court  (2  0.  L.  R.  727)  varying  an.  order  of 
Street,  J.,  in  Chambers,  upon  an  application  by  the  school 
board  for  a  mandamus  to  the  city  corporation  to  levy  cer- 
tain sums  of  money  alleged  by  the  school  board  to  be  re- 
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quired,  for  school  purposes  for  the  year  1901,  and  granting 
such  application  in  respect  of  most  of  the  items  of  expendi- 
ture estimated  by  the  applicants.  The  principal  point* 
decided  by  the  Divisional  Court  were  that  it  is  only  when  it 
ie  made  to  appear  that  the  expenditure  would  be  clearly  an 
illegal  one,  or  ultra  vires  the  school  board,  that  the  council 
is  justified  in  refusing  to  raise  the  sum  required  by  the 
board;  and  that  all  that  the  council  ha*  a  right  to  ask  is 
that  an  ''  estimate  "  shall  shew  that  the  board  has  in  good 
faith  estimateil  the  amounts  required  to  meet  the  expenses 
of  the  schools  for  the  current  year,  and  the  pur})Oses  for 
which  the  sums  are  required,  in  such  a  way  as  to  indicate 
that  they  are  purposes  for  which  the  board  has  the  right 
to  ex{)en(i  the  money  of  the  ratepayers,  and  when  that  has 
been  done,  the  duty  is  imposed  upon  the  council  of  raising 
by  taxation  the  sums  required  according  to  the  estimate. 

J.  S.  FuUerton,  K-C,  and  A.  F.  Lobb,  for  appellants. 

F.  E.  Hodgins,  K.C.,  for  resj)ondents. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  J  J.  a.,  Britton,  J.)  was  delivered  by 

Osler,   J.A.,    adopting    substantially   the    reasons     of 
Meredith,  C.J.,  in  the  Court  below. 

Appeal  dismissed  with  costs. 


June  28th,  1902. 
C.  A. 

COUNSELL  V.  LIVINGSTON. 

Promissory  "Note— Notice  of  Dishoiiour—Suffii'iency  of — Husband  ann 
Wife  Indorsers — Agency  of  Husband— Notice  to  Husband. 

Appeal  by  defendants  W.  C.  Livingston  and  C.  E.  Liv- 
ingston from  judgment  of  Palconbridge,  C.J.,  (2  0.  L.  R. 
582),  in  action  by  executrix  of  C.  M.  Counsell,  deceased,  to 
recover  $3,500,  amount  of  a  promissory  note,  of  which  ap- 
pellants are  indorsers,  and  which  was  one  of  a  serits  of 
renewals  of  a  note  given  under  an  agreement  by  which  the 
note  was  to  be  renewed  within  five  days  from  the  expira- 
tion of  every  three  months  from  its  date  for  four 
years.  The  plaintiff  alleges  that  a  notice  -was  posted 
to  W,  C.  Livingston  the  day  after  maturity  in  the 
following  words; — "I  beg  to  advise  you  that  Mr.  L.'s 
note  for  f 3,500  in  your  favour,  and  indorsed  by  yourself  and 
wife,  and  held  by  our  estate,  was  due  yesterday.  As  I  have 
not  received  renewal,  will  you  kindly  see  that  same  is  for- 
warded with  cheque  for  discount,  as  there  is  no  surplus  on 
hand  ?'^  The  Chief  Justice  held  that  the  notice  was  sufficient 
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to  the  indorser  to  whom  it  was  addressed,  and  also  to  his 
wife,  as  he  was  her  agent. 

A.  B.  Aylesworth,  K.C.,  for  appellants. 

E.  Martin,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
(lARROVv,  JJ.A.)  w^as  delivered  by 

Garrow,  J. a.: — I  think  the  evidence  amply  sufficient 
to  sustain  the  finding  that  the  husband  ivas  the  wife's  agent 
to  receive  the  notice.  The  husband  admitted  that  his  wife 
was  cognizant  of  the  transaction,  and  that  he  was  looking 
after  the  business  part  of  it,  and  she  admitted  that  she  kept 
no  track  of  the  notes,  but  left  the  matter  entirely  in  his 
hands,  and  had  no  personal  knowledge  of  the  matter.  By 
the  Bills  of  Exchange  Act,  notice  may  be  given  to  an  agent 
and  may  be  verbal,  and  a  verbal  notice  to  an  agent  who 
happened  also  to  be  an  indorser  would  not  require  to  be 
repeated.  ...  1  agree  with  the  finding  that  the  notice 
was  sufficient  in  point  of  form.  •  .  .  T  do  not  see  how 
this  case  can  be  distinguished  from  Paul  v.  Joel,  3  H.  &  N. 
455,  4  H.  &  X.  355.  The  notice  here  does  not  precisely  say 
that  the  note  is  unpaid,  but  it  must  be  remembered  that  it 
ih  one  of  a  series  intended  to  run,  if  necessarv,  for  four 
vears,  with  renewals  everv  three  months,  and  the  four 
years  has  not  expired,  and  the  information  given  that  the 
note  was  due  and  the  request  to  send  renewal  and  expenses 
was  a  notice  that  the  note  was  unpaid,  and  that  pa}Tnent  in 
one  way  or  another  was  requested,  w^hich  seems  to  be  all 
that  is  required. 

Appeal  dismissed  with  costs. 

June  28th,  1902. 
C.  A. 

GRAY  V.  McMATH. 
Landlord  and  Tenant — Covenant  for  Renewal  of  Lease — Arbitration 
or  Valuatioti — Waiver  of  Ir  regular  it  ien — Acquiescence  of  Landlord, 

•Appeal  by  defendant  from  judgment  of  Meredith,  J., 
in  action  to  compel  defendant  to  execute  and  deliver  to 
plaintiff  a  lease  for  five  years  of  certain  premises  on  the 
north  side  of  Queen  street,  in  the  city  of  Toronto,  occupied 
by  him  as  a  drug  store  and  dwelling,  and  for  damages  for 
breach  of  covenant  to  renew. 

J.  K.  Kerr,  K.C.,  and  W.  Davidson,  for  defendant. 

F.  Denton,  K.C.,  and  H.  C.  Dunn,  for  plaintiff. 

Th6  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow.  JJ.A.)  was  delivered  by 

Garrow,  J. A. : — The  agreement  for  renewal  is  contained 
In  an  indenture  of  lease,  dated  14th  April,  1896,  whereby 
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the  defendant  demises  the  said  premises  to  the  plaintiff 
and  one  Buck  for  a  term  of  live  years,  and  is  in  the  words 
lollowing : — 

"  And  it  is  hereby  further  covenanted  and  agreed  by  and 
between  the  said  lessor  and  the  said  lessees  that  at  the 
expiration  of  the  term  hereby  granted,  he  the  said  lessor 
shall  and  will  grant  to  the  said  lessees  a  new  and  further 
lease  of  the  said  premises  thereby  demised,  including  said 
stable,  if  the  said  lessees  shall  have  elected  to  lease  said 
stable  as  hereinbefore  provided,  for  a  further  term;  of  five 
years,  with  like  covenants  as  are  herein  contained,  excepting 
this  covenant  for  renewal  and  also  the  covenant  immediately 
preceding  this  covenant,  relating  to  stable,  at  a  rent  to  be 
tixed  by  arbitration  as  hereinafter  provided,  and  payable 
as  herein  reserved.  And  it  is  hereby  further  covenanted 
and  agreed  between  the  said  lessor  and  the  said  lessees  that 
the  amount  of  such  rent  shall  be  settled  by  the  award  of 
three  indifferent  parties,  or  of  the  majority  of  them,  one 
to  be  named  by  the  lessor,  another  by  the  lessees  at  least 
one  month  before  the  expiration  of  the  term  hereby  granted, 
and  the  two  thus  chosen  shall  at  once  select  a  third,  and 
their  award,  or  the  award  of  a  majority  of  them,  shall  be 
made  before  the  expiration  of  the  then  existing  term.  Pro- 
vided that  the  expense  of  the  said  arbitration  shall  be  borne 
equally  between  the  parties  hereto,  but  the  said  new  lease 
shall  be  prepared  by  and  at  the  expense  of  the  said  lessor." 

The  learned  Judge  held  that  arbitration  in  the  strict 
sense  was  not  what  the  parties  intended  by  the  agreement 
before  set  out,  that  what  was  wanted  was  in  the  nature  of 
a  mere  valuation,  and  not  a  settlement  of  pending  disputes, 
and  that  whether  it  was  valuation  or  arbitration  the  defend- 
ant's own  conduct  precluded  him  from  succeeding  in  his 
defence. 

I  agree  with  the  learned  Judge's  conclusions  on  both 
grornds. 

As  to  the  first,  from  the  language  of  the  agreement  be- 
fore quoted  and  the  nature  of  the  subject-matter,  it  appears 
to  me  that  what  the  parties  intended  to  provide  for  was  in 
the  nature  of  a  valuation  rather  than  of  an  arbitration  m 
the  strict  sense-  The  new  lease  was  only  to  be  for  five 
years.  The  old  rental  was  only  $40  per  month.  The  agree- 
ment makes  no  provision  for  calling  witnesses,  and  neither 
of  the  parties,  although  aware  that  the  proceedings  were 
in  progress,  offered  to  produce  or  did  produce  witnesses  or 
argued  that  witnesses  should  be  called.  An  arbitration  is 
usually  an  expensive  proceeding,  and  the  parties    who,  by 
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the  agreement,  were  to  bear  the  expense  of  fixing  the  new 
rent  equally,  may  very  well,  and  I  think  may  wisely,  have 
considered  that  their  neighbours  wera  as  capable  of  fixing 
this  rent  as  the  usual  crowd  of  experts  called  and  sworn  at 
great  expense. 

In  my  opinion  the  case  falls  within  the  principle  of  such 
cases  as  Ee  Cairns,  Wilson  &  Green,  18  Q.  B.  D.  7 ;  Re  Ham- 
mond and  Waterton,  62  L.  T.  N.  S.  808. 

But  whether  it  was  valuation  or  arbitration,  it  is,  [ 
think,  clear  that  the  defendant  was  fully  aware  of  the  al- 
leged irregularities  of  which  he  now  complains,  and  that 
he  waived  them  and  acquiesced  in  the  course  of  procedure 
laid  down  and  adopted  by  the  board  at  their  first  meeting, 
and  having  taken  the  chance  of  the  award  being  in  his 
favour,  cannot  now  be  heard  to  complain:  Hewlett  v.  Lav- 
cock,  2  C.  &  r.  547;  Bignall  v.  Gale,  2  Mi  &  G.  830;  Mose- 
ley  V.  Simpson,  L  E.  14  Eq.  at  p.  236. 

Appeal  dismissed  witB  costs. 

June  28th,  1902. 
C.  A. 

TAYLOE  V.  G.  T.  E.  CO. 

Railwaps — Passenger — Special   Contract — Return   Ticket   Signed   lu 
Passenger — Failure  J)y  him  to  Conform  to  Conditions, 

Appeal  by  plaintiff  from  judgment  of  Lount,  J.,  dis- 
missing with  costs  action  for  damages.  The  jury  found 
$500  damages  for  the  plaintiff-  On  13th  February,  1901, 
the  plaintiff  bought  from  the  C.  P.  E.  Co.  a  return  ticket, 
good  for  three  months,  at  reduced  fare,  from  Indian  Head 
to  Toronto.  Clauses  5  and  7  of  the  printed  conditions 
were  as  follows :  5th.  "  That  this  ticket  must  be  signed  by 
the  passenger  in  ink,  and  if  presented  by  any  other  than 
the  original  purchaser,  whose  signature  is  hereon,  the  con- 
ductor will  take  it  up  and  collect  the  fare.  The  purchaser 
will  write  his  or  her  signature  when  requested  to  do  so  by 
the  conductor  or  agents.^^  7th.  "  That  it  ,will  not  be  goocl 
for  return  passage  unless  the  holder  identifies  himself  as 
the  original  purchaser  to  the  satisfaction  of  the  authorized 
agent  of  the  G-  T.  E.  system  at  Toronto  in  sufficient  time 
to  permit  of  return  trip  and  arrival  at  original  starting 

point  on  or  before ,  and  unless  officially  signed  and 

dated  in  ink  and  duly  stamped  by  said  agent.*^  The  plain- 
tiff deposed  that,  pursuant  to  one  of  the  other  conditioui* 
on  the  ticket,  he  signed  it  when  he  bought  it  in  the  presence' 
of  the  C.  P.  E.  ticket  agent,  but  nothing  further  was  sai'l* 
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^nd  that  he  (plaintiff)  had  never  afterwards  read  the  condi- 
tions nor  complied  with  the  7th.  Upon  concluding  his 
business  in  Toronto  lie  presented  the  ticket  at  the  G.  T.  R. 
Co/s  office,  and  procured  a  sleeping-car  berth;  that  he  thea 
had  his  baggage  checked,  and  then  passed  through  the  gate 
to  the  track  the  train  stood  on;  in  each  case  the  official 
punching  his  ticket  without  objecting  to  the  non-compliance 
with  the  7th  condition-  The  conductor  of  the  train,  how- 
ever, put  the  plaintiff  off  the  train  at  Thomhill,  using  vio- 
lence, he  alleges.  The  trial  Judge  submitted  to  thfe  jury 
only  the  question  of  damages,  and  they  found  $500.  It  was 
contended  that  it  t^hould  have  been  left  to  the  jury  to  find 
whether  the  plaintiff  knew  of  the  7th  condition,  whether 
he  knew  that  he  was  travelling  at  a  reduced  rate,  and  also 
whether  the  defendants  did  what  was  reasonable  and  suffi- 
cient to  give  the  plaintiff  notice  of  such  conditions;  reiving 
on  ^Bate  v.  C.  P.  K.  Co.,  14  O.  K.  025,  15  A.  R.  380,  18 
8.  C.  R.  097;  Richardson  v.  Roundtree,  [1894]  A.  C.  217; 
Harris  V.  G.  X.  R.  Co.,  1  Q.  B.  D.  at  p.  532;  and  whether 
the  condition  had  been  waived;  and  further  whether  the 
plaintiff  had  offered  sufficient  and  reasonable  complianc*^* 
with  the  condition  by  proving  identification  under  condition 
5,  which  must  be  taken  as  in  substitution  for  condition  7, 
after  a  passenger  ha*?  once  l>een  invited  to  enter  a  car  by 
any  official  whose  duty  it  is  to  examine  a  ticket.  The  7th 
condition,  it  was  also  contended,  is  unreasonable  and  con- 
trarv  to  the  policv  of  the  law,  and  is  inconsistent  with  R.  S. 
C.  ch.  110,  sec.  io. 

H.  T.  Beck,  for  plaintiff. 

W".  Cassels,  K.C.,  for  defendants- 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss. 
Garrow,  JJ.A.)   was  delivered  by 

Maclennan,  J. A.: — The  plaintiff  is  a  business  man, 
and  signed  the  contract  on  the  ticket  agreeing  to  its  provi- 
sions, but  he  says  he  did  not  read  the  5th  or  7th  or  any  of 
the  clauses  printed,  and  therefore  is  not  bound  by  tliem, 
and  he  relies  on  Bate  v.  C.  P.  R.  Co.,  15  A.  R.  025,  18^8.  C.  R. 
697;  Henderson  v.  Stevenson,  L.  R.  2  Sc.  App-  470;  Parker 
V.  S.  E.  R.  Co.,  2  C.  P.  D.  410;  and  Richardson  v.  Round- 
tree,  [1894]  A.  C.  217.  The  present  case  is,  however, 
different  from  those  cited.  The  ground  of  the  decision  in 
the  Bates  case  is  explained  by  the  Chief  Justice  in  Robert- 
son V.  C.  P.  R.  Co.,  24  S.  C.  R.  017.  In  the  present  ca?e 
the  plaintiff  was  not  asking  for  a  ticket  for  an  ordinary 
single  journey,  but    for    a   special    contract,  viz.,  a  return 
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journey,  which  it  was  entirely  optional  with  the  company  to 
grant.  That  being  so,  there  was  nothing  to  put  him  otf  his 
guard,  and  w^hen  he  was  asked  to  sign  the  document  which 
he  received  and  paid  for,  1  think  he  was  as  much  bound  by 
its  terms  whether  he  read  it  or  not  as  in  the  case  of  any 
other  business  transaction.  But  for  the  contract  he  had 
no  right  to  travel  upon  the  defendants*  railway  at  all,  and 
in  order  to  exercise  that  right  he  wa<3  bound  to  conform  to 
the  condition  on  which  it  vvas  granted  and  to  which  he  had 
assented  by  his  signature.. 

Appeal  dismissed  with  costs. 


June  28th,  190*^. 


C.  A. 
PUEDY  V.  PURDY. 


Will — Indue    Inftneiwe — Mental   VapavAtif — Preferring    One   Son    hh 

Others — Onus  of  Proof. 

Appeal  by  plaintiffs  from  judgment  of  Lount,  J.,  dismiss- 
ing with  costs  action  to  restrain  defendants  Purdy,  Suther- 
land, and  Brown,  the  executors  named  in  the  will  of  Eme- 
line  Purdy,  deceased,  from  obtaining  probate  of  the  will, 
and  for  a  declaration  that  the  will  was  not  the  true  will 
of  deceased,  because  she  lacked  testamentary  capacity,  and 
because,  it  is  alleged,  undiie  influence  had  been  exercise<i 
by  the  defendant  Purdy,  one  of  her  sons.  The  trial  Judge 
held  that  the  testatrix,  72  years  of  age,  was  perfectly  cap- 
able of  making  her  will,  and  had  made  it  known,  previous 
to  doing  so,  that  «he  intended  to  leave  hemioney  to  her 
son  Philip,  who  resided  on  the  same  farm,  but  not  in  the 
same  house  with  her,  until  shortlv  l)efore  her  death.  Her 
other  children  lived  in  different  parts  of  Canada  and  the 
U.  S.  A. 

G.  F.  Shepley,  K.C.,  and  E.  S.  Smith,  K.C.,  for  plaintiffs. 

T.   G.  Meredith,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss^ 
Garrow,  JJ.A.)  wajs  delivered  by 

Garrow,  J.,  who,  reviewing  the  evidence  at  length,  held 
that  Philip  did  not  procure  the  will  to  be  made  in  his 
favour,  and  therefore  there  was  no  onus  of  proof  for  him 
to  satisfy,  but  that,  if  there  was,  he  had  satisfied  it;  that 
his  conduct  was  perfectly  righteous;  and  that  there  was  not 
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a  single  circiimstance  against  him  except  that  he  took  a 
larger  share  of  the  estate  than  the  others;  and  fhat  the 
testatrix  vras  of  sound  mind,  and  deliberatelj',  voluntarily, 
and  intentionally  made  the  will  in  question. 

Appeal  dismissed  with  costs. 


June  28th,  1902. 
C.  A. 
BOWMAN  V.  IMPERIAL  COTTON  ^CO. 

MasUr  and  iServant — Injury  to  iScrvant — JS^egligence  of  Foremnn  of 
Master — Evidence  of.  Sufficient  for  Jury's  Finding, 

Appeal  by  defendant  from  judgment  of  Falconbridge, 
C.J.,  upon  the  findings  of  a  jury,  in  favour  of  plaintiff  for 
$100  in  an  action  for  damages  for  injuries  sustained  by 
plaintiff,  acting  under  the  orders  of  defendants^  foreman, 
and  while  engaged  in  tightening  an  arch  in.  their  factory  iii 
the  city  of  Hamilton.  The  wrench  plaintiff  was  using 
slipped  and  his  arm  was  caught  and  crushed  in  a  12-inch 
belt,  which  was  unprotected  and  in  motion.  The  jury 
found  that  the  plaintiff  had  not  been  negligent,  and  that 
defendants  had;  that  the  machinery  was  defectively  guard- 
ed and  improperly  started  while  plaintiff  was  working;  and 
they  assessed  the  damages  at  f  100.  The  Chief  Justice 
gave  costs  on  County  Court  scale  without  set-off- 

J.  J.  Scott,  K.C.,  for  defendants.  The  plaintiff  was, 
upon  the  evidence,  guilty  of  negligence.  The  Factories  Act, 
R.  S.  0.  eh.  256,  does  not  apply,  because  the  plaintiff  came 
within  see.  27,  which  does  not  give  the  benefit  of  the  A»^t 
to  a  workman  at  work  only  in  repairing. 

W.  A.  Logic,  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  JJ.A.)  was  delivered  by 

Moss,  J.A. — The  sole  question  in  this  case  is  whether 
the  injury  to  plaintiff  was  due  to  negligence  for  which  the 
defendants  are  responsible.  .  .  .  (after  reviewing  the  evi- 
dence) : — ^Upon  the  whole  case  I  find  it  impossible  to  say  that 
there  was  not  evidence  upon  which  a  jury  might  reasonably 
ronolnrle  that  the  injurv  was  caused  by  the  negligence  of  the 
defendants*  foreman  or  overseer,  to  whose  orders  the  plain- 
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ti£f  was  bound  to  conform  and  did  conform  in  doing  the 
work  in  the  course  of  which  he  received  the  injury. 

Appeal  dismissed  with  costs. 


June  28th,  1902. 
C.  A. 

McCULLOUGH  v.  HULL. 

iSolicitor  and  Client — Solicitor  Agent — Disclosure  of  Agency — Co.^ 

mission. 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
allowing  plaintiff^s  claim  of  f  1,000  for  commission  on  sale 
of  certain  timber,  at  |500. 

E.  E-  A.  DuVemet  and  J.  A.  Ferguson,  for  defendant. 
There  was  no  contract  for  commission,  and,  if  any,  the  con- 
tract has  been  abandoned.  In  any  event,  the  plaintiff,  be- 
ing the  solicitor  for  both  parties  to  the  transaction,  is  not 
entitled  to  recover  a  commission. 

E.  F.  B.  Johnston,  K.C.,  and  J.  W.  McCullough,  foi 
plaintiff. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  Garrow,  JJ.A.)  was  delivered  by 

Garrow,  J-A. — The  plaintiff  is  a  solicitor,  and  on  the 
evidence  I  would  hold  that  his  brother-in-law,  Mr.  Jackson, 
was  his  client,  and  that,  therefore,  if  he  had  succeeded  in 
proving  the  case  set  forth  in  his  statement  of  claim,  he  must 
in  law  have  failed:  Harrington  v.  Victoria  Graving  Dock 
Co.,  3  Q.  B.  D.  549 :  and  it  would,  I  think,  make  no  difference 
that  the  plaintiff,  after  making  the  contract  with  defendant, 
informed  his  client  of  it:  Holden  v.  Webber,  29  Beav.  117. 
.  .  •  But  I  think  the  proper  conclusion  upon  the  evi- 
dence is  that  the  plaintiff  in  preparing  the  agreement  acted 
a,*^  the  solicitor  of  Mr.  Jackson,  as  he  had  acted  throughout 
the  matter  whenever  a  solicitor's  services  were  required, 
and  not  as  the  agent  of  the  defendant,  which  agency  he 
voluntarily  abandoned  on  the  15th  October,  thus  siirrender- 
inff,  in  my  opinion,  the  right  to  claim  the  commission  for 
which  he  now  sues. ' 

Appeal  allowed  with    costs    and  action  dismissed  with 

COSTS. 
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,    '  June  28th,  1J)0?. 

C.  A. 

FULLER  V.  GRANT. 

Evidenfe — (JorrohoraUon— Partition,  " 

Appeal  by  defendant  from  judgment  of  Lount,  J., 
directing  partition  or  sale  of  the  land  in  question.  David 
Dunham,  deceased,  devised  the  land  in  question  to  his 
daughter  Emma  Dunham  for  life  with  remainder  to  her 
children,  and  a  memorial  of  his  will  was  registered  in  1857. 
Emma  Dunham  died  in  1891.  F-  Sessions,  one  of  the  two 
children  of  Emma  Dunham,  conveyed  his  fihare  in  189(5  to 
defendant.  The  plaintiff  claims  under  a  conveyance  mado 
to  him  in  1898  by  Flora  Haight,  alleged  to  be  the  other 
child  of  Emma  Dunham.  The  trial  Judge  held  that  the 
evidence  of  Flora  Haight  that  she  was  a  daughter  of  Emma 
Dunham,  and  half-sister  to  F.  Sessions,  was  true  and  sufti- 
ciently  corroborated,  and  that  plaintiff  was  therefore  en- 
titled to  a  one-half  interest  in  the  land. 

J.  A.  Robinson,  St.  Thomas,  for  defendant. 

W.  K.  Kiddell,  K.C.,  and  J.  Cowan,  Sarnia,  for  plaintilL 

The  judgment  of  the  Court  (Armour,  C.J.O.,  O.sler, 
Maclennan,  Moss,  JJ.A.)  was  delivered  by 

Moss  J.A.: —  ...  I  think  the  finding  below  i* 
well  supported  by  the  evidence.  .  .  .  T*he  appeal  should 
be  divsmissed  with  costs. 


June  28th,  1902. 
C.  A. 
REX  V.  SCULLY. 

EvideHtne — Malicious    Prosecution — Record     of    Acquittal — Fiat    of 
Attorney 'General  not  yecessary — Mandamus— ^lerJc  of  Peace. 

Appeal  by  Attorney-General  for  Ontario  from  order  of 
a  Divisional  Court  (2  0.  L.  R.  .315)  reversing  order  of  Fal- 
CONBRIDGE,  C.J.,  dismissing  a  motion  for  a  prerogative 
writ  of  mandamus  directed  to  the  clerk  of  the  peace  for 
the  county  of  Perth,  commanding  him  to  deliver  to  the 
applicant,  the  plaintiff  in  an  action  of  Scully  v.  Peters,  a 
record  of  the  proceedings  in  the  case  of  Regina  v.  Cornelius? 
Scully,  tried  at  the  Court  of  General  Sessions  of  the  Peace- 
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at  the  city  of  Stratford,  and  to  make  and  deliver  a  certified 
copy  of  the  indictment  and  indorsements  or  to  produce  thi3 
originals  at  the  trial  of  the  said  action.  One  Louis  Peters 
laid  an  information  against  the  said  Cornelius  Scully  for 
stealing  41  saw  logs,  the  property  of  saiu  Peters.  Scully  was 
indicted  and  tried  at  the  Sessions,  and  the  presiding  Judge 
indorsed  the  indictment:  "  Withdraw  the  case  from  the  jury 
— no  case — discharge  the  prisoner.'^  Scully. then  com- 
menced his  action  for  malicious  prosecution,  and  desires  the 
indictment  as  indorsed  or  a  certified  copy  for  use  at  the  trial. 

J.  R.  Cartwright,  K.C.,  and  Frank  Ford,  for  Attorney- 
General  for  Ontario. 

F.  Arnoldi,  K.C.,  for  defendant. 
I 

Armour,  C.J. — (after  reviewing  the  authorities): — The 
rule  that  a  person  acquitted  of  felony  shall  not  have  a  copy 
of  the  record  of  acquittal  for  the  purpose  of  being  used  in 
an  action  for  malicious  prosecution  without  an  order  of  the 
Court  or  the  consent  of  the  Attorney-General,  has  always 
been  in  force  in  this  Province  and  was  maintained  in  Regina 
V.  Ivey,  24  C.  P.  78,  and  in  Hewitt  v.  Cane,  26  0.  R.  133, 
and  I  do  not  think  that  it  should  now  be  abrogated  by  judi- 
cial decision,  but  that  it  should  be  left  to  the  Legislature 
to  do  so  if  it  sees  fit.  The  necessity  for  the  rule  is,  at  pre- 
sent, at  least  as  great  as  it  ever  was,  and  if  abrogated  some 
other  safeguard  against  unfounded  actions  for  malicious 
prosecution  ought  to  be  substituted  for  it. 

OsLER,  J.A. — (after  reviewing  the  authorities): — It  «s 
foreign  to  the  general  principles  of  our  law  that  the  right  of 
one  subject  to  pursue  a  civil  remedy  against  another  shall 
depend  upon  the  permission  of  an  official  of  the  Crown,  of 
however  exalted  a  character;  for  if  he  may  refuse  to  allow 
him  to  procure  the  evidence  without  which  his  action  can- 
not be  successfully  prosecuted,  he  does,  in  effect,  refuse  to 
allow  him  to  maintain  the  action  at  all.  A  practice,  more- 
over, which  concedes  the  right  to  a  copy  of  the  record  of 
acquittal  on  an  indictment  for  a  misdemeanour,  but  denies 
it  except  by  permission  of  the  Attorney-General  in  the  case 
of  an  indictment  for  felony,  is  anomalous  and  wanting  in 
principle.  .  .  .  The  learned  Attorney-General  has  in- 
formed the  Court  that  he  has  communicated  with  the  law 
officers  of  the  Crown  in  England  as  to  the  state  of  the  prac- 
tice there  on  the  subject.  He  appears  to  have  the  authority 
of  the  present  and  former  Attorney-General  for  saying  that 
the  practice  which  was  supposed  to  be  established  here  by 
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Kegina  v.  ivey,  24  C.  P.  78,  and  which  is  now  insisted  on 
by  the  appellant,  is  quite  obsolete  in  England;  that  the  "At- 
tomey-Generars  fiat  is  not  deemed  neeessar}^;  and  that  no 
obstacle  whatever  is  placed  in  the  plaintiff's  way  in  obtain- 
ing the  evidence  of  the  tennination  of  the  proceedings 
against  him.  The  practice  of  the  Attorney-General  hold- 
ing, as  it  were,  an  inquiry  as  to  the  existence  or  absence  of 
reasonable  and  probable  cause  is  unheard  of. 

MosS;  J. A. — (after  reviewing  the  authorities): — Beading 
the  cases,  English  and  Canadian,  touching  the  question,  1 
do  not  find  that  any  fixed  rule  has  been  settled  by  judicial 
authority.  In  the  present  state  of  the  authorities,  I  think 
we  are  at  liberty  in  this  Court  to  place  our  own  construc- 
tion upon  the  46  Edw.  III.,  which  is  undoubtedly  in  force 
in  this  Province,  and  to  say  whether  the  exercise  of  the 
rights  thereby  conferred  are  subject  to  the  restriction  sought 
to  be  placed  upon  them  where  a  record  of  acquittal  in  a 
ease  of  felony  is  sought  for  the  purpose  of  being  used  as 
evidence  in  an  action  iov  malicious  prosecution.  In  view 
of  the  many  opinions  which  have  been"  expressed,  I  venture 
mine  with  ditHdence.  On  the  whole,  my  conclusion  is  'n 
favour  of  upholding  the  judgment  appealed  from. 

I  am  not  able  to  place  upon  the  comprehensive  language 
of  the  46  Edw.  III.  the  restricted  meaning  which  has  been 
contended  for.  It  appears  to  me  to  apply  to  all  iudicial 
records,  as  well  criminal  as  civil,  and  to  give  the  subject 
access  to  them  for  his  necessary  use  and  benefit,  which  was, 
and  is,  the  law  of  England.  To  my  mind  the  declaration 
of  Willes,  C.J.,  in  Rex  v.  Brangan,  1  Leach  27,  that  by  the 
laws  of  the  realm  every  prisoner  upon  his  acquittal  had  an 
undoubted  right  to  a  copy  of  record  of  such  acquittal,  is  a 
plain  declaration  of  the  meaning  of  the  ancient  statute. 

I  venture  to  think  that  the  practice  of  requiring  a  fiat 
is  not  in  accord  with  the  true  spirit  and  meaning  of  the  law 
as  declared  in  the  statute;  is  not  even  supported  by  the  Old 
Bailey  Order,  which,  as  before  pointed  out,  did  not  extend 
the  restriction  bevond  the  time  when  the  Court  was  actuallv 
in  session,  and  is  not  adapted  to  modern  conditions.  The 
law  gives  a  right  of  action  for  malicious  prosecution,  and  if 
it  is  desirable  to  place  restrictions  upon  the  general  right 
of  a  person  who  has  been  acquitted  of  a  criminal  charge  to 
maintain  such  an  action,  the  Jjegislature  can  so  declare.  In 
it  resides  the  power  to  provide  safeguards  against  frivolous 
or  vexatious  actions,  if  any  safeguards  are  deemed  neces- 
sarv.  Possiblv  if  the  trial  of  such  actions  were  committed 
to  Judges  alone,  no  further  safeguard  would  be  required. 
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I  would  aifirin  the  order  appealed  from. 

Maclennan  and  Garrow,  JJ.A.,  concurred  with  Osler 
and  Moss,  JJ.A. 

Appeal  dismissed  with  costs. 


MacMahon,  J.  June  27th,  1902. 

trial. 

LANZ  V.  McAllister. 

Patent— Infringement—Apple  Sui'up— Novelty— Onus  of  Proof, 

Action  against  defendant  for  alleged  infringement 
of  plaintiif's  patented  process  for  manufacturing  apple 
syrup. 

J.  P.  Mabee,  K.C.,  and  A.  G.  Campbell,  Harriston,  for 
plaintiff. 

E.  E-  A.  DuVemet  and  E.  P.  Clement,  Berlin,  for  de- 
fendant. 

MacMahon,  J. — Bicarbonate  of  soda  was  used  by  a 
Mr.  Snyder  in  1888  (four  years  prior  to  the  issue  of  the 
plaintiff's  patent)  in  a  public  manner  in  the  making  of 
Apple  syrup  when  Taylor,  Gideon  Brake,  and  Noel  Marshall 
were  present.  And  other  cider  mills  in  the  vicinity  of 
Snyder's  were  making  apple  syrup  before  1892,  for  in  that 
year  Snyder's  customers  told  him  that  the  other  mills  were 
making  it  and  asked  him  to  maJce  the  syrup. 

This  is  a  patent  for  "  the  certain  process  for  manufac- 
turing apple  syrup,"  and  the  action  is  for  the  infringement 
by  the  defendant  in  manufacturing  apple  syrup  by  the  pro- 
-cess  and  invention  of  the  plaintiff,  so  that,  even  if  the  pro- 
cess were  patentable,  the  onus  was  on  the  plaintiff  to  shew 
that  the  articles  manufactured  in  infringement  had  in  faci 
been  so  made:  Frost's  Law  of  Patents,  2nd  ed.,  p.  580; 
Palmer  v.  Wagstaff,  8  Ex.  840,  9  Ex.  494.  The  defendant  in 
manufacturing  syrup  omitted  many  of  what  are  called  the 
requirements  in  the  specification,  e.g.,  after  heating  the 
cider  in  the  evaporator  he  did  not  run  it  off  into  a  vat  and 
let  it  cool  off,  nor  did  he  put  it  in  a  copper  kettle  and  heat 
over  fire  again  until  it  came  to  the  heat  specified. 

There  was  absolutely  no  novelty  in  the  so-called  process 
for  which  the  plaintiff  obtained  a  patent. 

The  action  will  be  dismissed  with  costs. 
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Falconbridge,  C.J.  June  28th,  190?. 

WEEKLY  COURT. 

MEBRITT  V.  NISSEN. 

Costa — Reoeiver^Partnerahljy^Adoance  hy  Partner — Priority. 

Motion  by  plaintiff  for  judgment  on  further  directions 
in  a  partnership  action. 

J.  Bicknell,  K.C.,  for  plaintiff. 

J.  W.  McCullough,  for  defendant. 

H.  T.  Beck,  for  receiver. 

Falconbridge,  C.J.,  gave  judgment  discharging  re- 
ceiver and  directing  payment  by  plaintiff  and  defendant  of 
receiver's  allowance  (as  fixed  by  the  Master)  and  his  solici- 
tor's fees  and  disbursements  tor  issuing  and  filing  report 
and  of  this  motion;  the  amount  advanced  by  plaintiff  under 
the  terms  of  the  partnership  articles  to  be  paid  out  of  the 
assets  in  priority  to  the  costs  of  the  action;  aft^r  satisfac- 
tion of  receiver's  claim  as  above,  plaintiff  to  apply  balance 
of  purchase  money  on  his  own  claim,  and  he  is  not  directed 
to  pay  the  money  into  Court;  uo  order,  except  as  above,  as 
to  costs  of  this  motion. 


Britton,  J.  June  28th,  1902. 

chambers. 

BANK  OF  HAMILTON  v.  HURD. 

Partition — Tenant   by  the  Curtesy — Mortgagees — Judgment   Creditor 
of   Owner  of   Undivided  One-Fourth  Iwterest, 

Motion  under  Rule  DoG  for  partition  or  sale  of  certain 
lands  in  the  village  of  Burlington  and  township  of  Nelson. 
The  land  was  owned  by  Ophelia  E.  Hurd,  who  died  intestate 
in  September,  1881,  leaving  her  husband  and  five  children. 
Since  the  death  of  the  mother,  one  of  the  children  ha-^ 
died  intestate  and  unmarried.  Of  the  four  remaining^ 
children,  three  have  conveyed  their  interests  to  their  father, 
so  that  he  is  now  tenant  by  curtesy  of  the  whole  and  th'> 
owner  of  three  undivided  fourth  parts  in  the  remaindeiv 
The  remaining  son,  H.  S.  Hurd,  procured  his  father  to  be- 
come surety  for  him  and  gave  him  a  mortgage  as  security. 
The  Bank  of  Hamilton  were  the  son's  creditors  and  heJd 
this  mortgage,  which  they  sold  and  assigned  to  one  Lash- 
ing, and  Lashing  is  now  the  mortgagee.     H.  S.  Hurd  owed. 
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the  Bank  of  Hamilton  a  further  sum,  for  which  they  ob- 
tained judgment  against  him,  and  afterwards  a  mortgage 
from  him  for  whatever  interest  he  had  in  this  property. 
The  Bank  of  Hamilton  and  H.  S.  Hurd  together  now  ask 
for  partition  against  the  father.  Lashing  objects  to  the 
partition. 

H.  L.  Drayton,  for  plaintiffs. 

W.  T.  Evans,  Hamilton,  for  defendants. 

Britton,  J.,  held  that,  under  the  circumstances,  the 
order  for  partition  should  not  be  made. 

Motion  dismissed  with  costs. 


Street,  J.  June  27th,  1903. 

TRIAL. 

DOHERTY  V.  MILLERS  AND  MANUFACTURERS 

INS.   CO. 

Fire    Insurance — Non-Payment    of    Premium — Re-insurance. 

Action  tried  at  Goderich,  without  a  jury.  Action  to  re- 
cover f24,523.75  in  respect  of  damage  done  by  fire  to  the 
plaintiffs'  property  at  Clinton.  The  property  was  insured 
by  two  policies  issued  by  defendants,  but  the  premiums  had 
not  been  paid,  although  the  defendants  had  re-insured  their 
risk. 

W.  Proudfoot,  Goderich,  for  plaintiffs. 

W.  Barwick,  K.C.,  for  defendants. 

Street,  J.,  held  that  no  contratct  existed  between  the 
plaintiffs  and  defendants  for  an  insurance  for  the  year  be- 
ginning Slst  October,  1901. 

Action  dismissed  with  costs- 


Falconbridge,  C.J.  '  June  11th,  1902. 

CHAMBERS. 

LONDON  LIFE  INSURANCE  CO.  v.  MOLSONS  BANK. 

Discovery — Production— Privilege — Information  and   Documents   Ob- 
tained Prior  to  Action,  hut  Not  in  View  of  It 

Appeal  by  plaintiffs  from  order  of  local  Judge  at  Lon- 
don   directing  plaintiffs^  manager  to   attend,   at  his   own 
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expense,  for  further  ezammation  for  discovery^  and  to  pro- 
duce documents  and  answer  questions  for  which  he  claimed 
privilege  on  his  former  examination,  on  the  ground  that 
such  information  and  the  documents  relating  thereto  were 
obtained  after  consultation  with  and  upon  the  advice  of 
plaintiffs'  solicitors,  with  a  view  to  the  litigation  which  has 
since  arisen  between  the  parties.  The  local  Judge  held  that 
there  being  no  litigation  actually  pending,  or  even  threat- 
ened, when  such  information  and  documents  were  obtained, 
the  san\&  were   not  privileged.  « 

4 

J.  H.  Moss,  for  plaintiffs. 

1.  F.  Hellmuth,  for  defendants. 

Falconbridge,  C.J.,  held  that  there  was  privilege,  fol- 
lowing the  principles  laid  down  in  Wheeler  v.  Le  Marchant, 
17  Ch.  D.,  675;  Minet  v.  Morgan,  L.  R.  8  Ch.  361;  and  Lou- 
don V.  Blaekney,  23  Q.  B.  D.  332. 

Appeal  allowed.    Costs  in  cause  to  plaintiffs. 

E.  L.  Jeffery,  London,  solicitor  for  plaintiffs. 
Ivey  &  Dromgole,  London,  solicitors  for  defendants. 
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Street,  J.  '  June  26th,  1902. 

TRIAL. 

ALLAN  V.  REVEE. 

Dower — Assiynment  by  Infant  Devisee — Rights  of  Executor — Devth 
lution  of  Estates  Act^Assent  of  Executor  subsequent  to  Action. 

Action  by  \vidow  and    infant    son    of    William    Allan, 
deceased,  to  recover  possession  of  50  acres  of  land  from 
a   tenant   of   deceased.     William  Allan    died    3rd   August, 
1901.     By  his  will  he  devised  150  acres  to  his  infant  spn,^ 
ard  made  no  provision  for  his  widow.     He  named  his  eon 
and  one  Bitchie  executors.     Kitchie  proved  the  will  on  the 
30th  August,  1901.     On  14th  April,  1902,  the  son  executed 
a  conveyance  of  50  acres  of  the  land  to  his  mother  for  her 
life,  as  and  for  her.  dower  in   the  whole.     On  the  20th 
September,    1900,   the  deceased   had   made  a  lease   under 
seal  of  the  same  50  acres  to  defendant  for  five  vears  from  1st 
March,  1901,  under  which  he  claimed  title.    This  action  wa^ 
Ijogun  on  1st  May,  1902,  and  after  it  was  begun  Ritchie  exe- 
cuted a  deed  poll,  declaring  that  he  assented  to  the  devise 
tD  the  infant,  and  that  it  was  not  necessary  to  sell  the  land^ 
for   payment    of    debts    or    otherwise,    and    conveying    thi5 
h»nd  to  the  devisee,  and  consenting  to  be  added  as  a  party. 

W  H.  Blake,  K.C.,  for  plaintiflfs. 

A.  Shaw,  K.C.,  for  defendant.  "'  ' 

Street,  J.: — A  dowress  whose  dower  has  not  been  as- 
signed has  no  estate  in  the  land  out  of  which  she  is  entitled 
to  dower,  but  as  soon  as  her  dower  is  properly  assigned  she 
is  entitled  to  claim  possession  of  the  land  assigned  to  her 
in  priority  to  leases  created  by  her  husband  without  her 
assent  during  the  coverture:  Stoughton  v.  Leigh,  1  Taunt. 
402,  410.  .  .  .  Under  sec.  4  of  the  Devolution  of 
Estates  Act,  R.  S.  0.  ch.  127,  all  estates  of  inheritance 
vested  in  any  person  shall,  on  his  death,  notwithstanding: 
any  testamentary  disposition,  devblve  upon  and  become 
vested*  in  his  le^al  personal  representatives  from  time  to 
time,  and  subject  to  the  pavment  of  his  debts.  The  n>ht 
to  dower,  or  to  compensation  in  lieu  of  it,  is  preserved  h 
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the  widow  by  sub-stc.  2  of  sec.  4,  but  it  is  at  the  same  time 
e^rpressly  provided  by  sub-sec.  3  of  sec.  11  that  the  per- 
gonal representative,  without  the  consent  of  the  wiao\\, 
may  be  authorized  to  convey  the  land  free  from  the  dower. 
Under  sec.  4,  I  think  it  is  clear  that  the  whole  inheritance 
o !  the  testator  vested  in  the  executor,  and  that  he  became, 
upon  his  appointment,  the  tenant  of  the  freehold,  it  was 
aigued  that,  because,  under  sec.  13,  the  estate  vested  in 
him  by  sec.  4  passes  automatically  away  from  him  to  the 
devisee  at  the  end  of  the  prescribed  period  (now  three 
years),  unless  a  caution  be  sooner  registered,  therefore  his 
estate  must  be  taken  to  be  an  estate  limited  to  him  for  a 
shorter  period  than  that  required  to  convey  a  freehold 
upon  him.  I  cannot  agree  to  this.  I  think  the  executor, 
during  the  time  he  holds  the  estate,'  Holds  the  whole  of 
the  estate  which  the  testator  was  possessed  of  when  he 
died  (in  this  case  the  fee  simple);  that  when  the  executor 
sells  aiul  conveys  land  to  pay  debts,  he  is  transferring  an 
esiate  which  is  vested  in  him,  and  not  merely  executing 
a  statutor}^  power  to  €ell  land,  the  title  to  which  is  vested 
IT  the  heir  or  devisee.  .  .  .Here  the  devisee  had  no 
power  to  assign  dower.  ...  'At  the  time  this  action 
was  begun  the  widow  had  no  estate  in  the  land.  .  .  . 
^ihe  subsequent  assent  of  the  executor  cannot  relate  back 
to  the  commencement  of  the  action  so  as  to  give  her  a  title 
then.     Action  dismissed  with  costs. 

Blake,  Lash,  &  Cassels,  Toronto,  solicitors  for  plaintiffs. 

Shaw  &  Shaw,  Walkerton,  solicitors  for  defendant. 


June  28th,  1902. 
I  \j.  A., 

LOSSING  V.   WEIGGLESWORTH. 

Defamation— Words     Not     Defamatory     per    se — InnuendA) — Onus 

of  Proof, 

Appeal  by  defendant  from  judgment  of  Lount,  J.,  in 
favour  of  plaintiff  for  $50  damages  and  cost^  upon  the 
findings  of  the  jury  in  an  action  for  libel  and  slander. 

A  certain  mare  had  been  replevied  from  plaintiff  by  one 
McNally,  who  alleged  that  it  had  been  stolen  from  him 
by  Humphreys,  and  sold  to  plaintiff,  who  knew  it  had 
been  stolen.  At  the  trial  Lossing  swore  that  he  had  raised 
the  mare,  and  that  she  had  never  been  out  of  l;iis  possession. 
The  action  finally  resulted  in  his  favour.  Before  judgment, 
ard  between  its  date  and  the  date  of  the  judgment  at 
the  first  trial,  which  had  resulted  in  McN'ally's  favour, 
Lossing  alleges  that  the  defendant  stated,  falsely  and  mali- 
ciously, as  follows,  on  different  occasions: — ^^^I  have  seen  th?s 
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mare  in  Humphreys's  possession,  and  shortly  afterwards 
I  saw  it  in  Lossing's  possession/'  "  I  saw  Humphreys 
have  this  mare.  He  tried  to  trade  her  to  me,  and  just 
aiterwards  1  saw  her  in  Lossing's  possession."  "  1  know 
all  Loissing's  horses;  he  never  raised  the  mare.  I  seen 
Humphreys  driving  her,  and  then  seen  Lossing  driving 
her  a  few  days  after."  *'MeXally  has  two  witnesses  who 
"were  present  when  Lossing  traded  and  got  the  mare  from 
Humphreys:" — meaning  thereby  that  plaintiff  had  com- 
mitted perjury,  and  had  purchased  the  mare  knowing  her 
to  have  been  stolen. 

G.  H.  Watson,  K.C.,  G.  Q.  Duncan,  Norwich,  and  Net' 
Smclair,  for  appellant. 

G.  F.  Shepley,  K.C.,  and  J.  C.  Makins,  Stratford,  for 
plaintiff. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Gar- 
bow,  JJ.A.)  was  delivered  by 

Osler,  J. A.: — The  plaintiff  was  unable,  even  plausibly, 
to  contend  that  the  words  proved  to  have  been  spoken  or 
written,  in  themselves,  in  their  natural  signification,  gave 
rise  to  a  cause  of  action.  Taken  literally,  and  in  their 
primary  and  obvious  meaning,  they  are  perfectly  harmless, 
ard  they  can  only  be  actionable  if  shewn  to  have  been 
spoken  and  written  under  circumstances  which  will  fairlv 
admit  of  their  bearing  a  defamatory  construction.  The 
duty  of  the  trial  Judge  in  such  a  case  is  laid  down  by 
Lord  Selbome  in  Capital,  &c..  Bank  v.  Henty,  7  App.  Cas., 
at  p.  744.  The  words  here  Trritten  and  spoken,  being  in 
themselves  harmless,  and  prima  faeie  not  even  spoken  of 
and  concerning  the  plaintiff,  it  was  incumbent  upon  him  to 
prove  facts  to  shew  that  they  were  capable  of  the  meaning 
ascribed  to  them  by  the  innuendo.  This  he  has  failed  to 
do.  Appeal  allowed  with  costs,  and  action  dismissed  with 
costs. 


MacMahon,  J.  July  3rd,  1902. 

CHAMBERS. 

Be  SNYDER. 

L*fe  Innurauve — Ccriificaie— Change  of  Beneficiary  hy  Indorsation 
Referring  to  Wiil — Absence  of  Any  Provision  in  Will — Effect 
of—R,  S.  0.  ch,  203,  sec.  151,  sub-sees.  5,  6;  sec.  59,  sub-sec.  2 — 
1  Edic.  VII.  ch.  21,  sec.  2,  sub-sec.  7. 

Motion  bv  the  executors  and  trustees  under  the  will  of 
Simon  Snyder,  and  by  Minnie  Emma  Snyder  and  Alberta 
Lucinda  Snyder,  the  adult  children  of  the  testator,  for  an 
order  directing  payment  out  of  Court  to  the  executors  oT 
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iLburance  moneys  paid  in  by  the  Ancient  Order  of  United 
Workmen.     On   9th   December,    1881,   this '  society    issued 
to  the  testator  a  beneficiary  certificate  for  $2,000,  payable 
io  his  wife   Elizabeth  Snyder,  the  beneficiary  named  in  the 
certificate,  on  the  death  ot  the  assured.     Elizabeth  Snyder 
jaied  on  the  10th  March,  1889.    The  testator  married  again, 
Ecme  years  later.     On  the  16th  April,  1895,  he  indorsed  on 
the  certificate  a  revocation  of  the  direction  «8  to  the  pay 
ment  of  the  insurance,  and  directed  such  payment  to  be 
made  "to  my  children,  a6  directed  by  my  will.'^    He  died 
on  the  22nd  March,  1902,  having  on  the  previous  day  madi 
hip  will,  probate  of  which  was  granted  to  the  executors  now 
applying.     By  the  terms  of  the  will,  the  executors  are  to 
sell  and  convert  all  the  estate  into  money  as  soon  as  they 
may  find  it    profitable  so  to  do;  they  are  to  provide  a  resi- 
drnce  for  the  widow,  and  to  pay  her  a  life  annuity  of  $250; 
and,  subject  to  such  annual  payment,  "my  executors  shall 
divide  all  the  rest  and  residue  of  my  estate  between  mv 
children,  share  and  share  alike,  as  follows:  one-quarter  of 
the  share  of  each  child  to  be  paid  to  him  or  her  respec- 
tively when  he  or  she  attains  the  age  of  21  years;  another 
qrarter      .     .    when  he  or  she  attains  the  age  of  25  years, 
another  quarter    .     .     when  he  or  she  attains  the  age  of 
30  years;  and  the  balance    .     .     when  he  or  she  attain.^ 
the  age  of  35  years.''       The  testator    left    six    children: 
Herbert  M.  (39);  Alfred  H.  (36);  Minnie  E.  (34);  Alberta 
L.  (21) ;  Florence  M.  and  Clayton  H.  (infants).   By  the  Insur- 
ance Act',  E.  S.  0.  ch.  203,  sec.  151,  sub-sec.  6,  as  amended 
by  1  Edw.  VII.,  ch.  21,  sec.  2,  sub-sec.  7: — "If  one  or  more 
of  the  beneficiaries  die  in  the  lifetime  of  the  assured,  and 
no   apportionment   or   other    disposition    is    subsequently 
made  bv  the  assured,  the  insurance  shall  be  for  the  benefit 
o.^  the  surviving  beneficiary  or  beneficiaries  in  equal  shared, 
if  more  than  one;  and  if  all  the  beneficiaries  die  in  the  life- 
time of  the  assured,  the  insurance  shall  be  for  the  benefit, 
in  equal   shares,  of  the  surviving  infant  children  of  the 
deceased,   and  if  no   surviving  infant  children,  then  the 
benefit  of  the  contract  and  the  insurance  money  shall  form 
pert  of  the  estate  of  the  assured/*    The  assured  could,  ov 
the  death  of  his  wife — the  sole  beneficiary,  of  the  preferred 
class — ^under  sub-sec.  3  of  sec.  151,  by  instrument  in  writ- 
ir^g  attached  to  or  by  indorsement  on    or  identifying  the 
said  contract  by  a  number  or  otherwise,  have  substituted 
new  beneficiaries,"  of  the  preferred   class,   which   includes 
children  (sec.  59,  siib-sec.  2). 

E.  E.  A.  DuVemet,  for  the  applicants. 

F.  W.  Harcourt,  for  the  official  guardian. 
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MacMahon,  J.:— The  assured  could,  on  the  death  of 
\ji<  wife — ^the  sole  beneficiary  of  the  preferred  classr-under 
«ub-sec.  3  of  sec.  151,  "by  instrument  in  writing  attache! 
to  or  by  indorsement  on  or  identifying  the  said  contract 
by  number  or  otherwise  .  .  .  substitute  new  benefi- 
ciaries," who  must  be  of  the  preferred  class,  which  class 
includes  children,  grandchildren,  and  mother  of  the  as- 
sured: sec.  159,  sub-sec.  2. 

Now,  the  assured,  seven  years  after  making  the  indorse- 
irent  already  referred  to  on  the  beneficiary  certificate,  made 
his  will,  by  which  he  directed  that  the  whole  of  his  estate 
be  divided  amongst  his  children — ^there  being  both  adult 
and  infant  children — in  equal  shares. 

Had  the  assured  simply  indorsed  the  certificate  making 
the  insurance  payable  to  his  children  without  any  reference 
to  his  will,  the  beneficiaries  would  have  been  sufficiently 
designated,  as  all  the  children  living  at  the  time  of  his 
death  would  have  been  entitled  to  share  equally  in  the 
fund:  Meams  v.  A.  0.  U.  W.,  22  0.  R.  34.  But  the  in- 
dorsement on  the  benefit  certificate  did  not  effect  a  com- 
plete substitution  of  new  beneficiaries,  as  the  children  who 
were  by  the  terms  of  the  indorsement  to  receive  payment 
of  the  fund  were  such  as  he  should  direct  by  his  will.  The 
will — ^the  instrument  in  writing  by  which,  under  the  Act, 
the  beneficiary  may  be  designated  or  ascertained — make^ 
no  reference  whatever  to  the  benefit  certificate  (the  con- 
tract), nor  is  it  attempted  to  be  identified,  by  number  or 
otherwise  in  the  will,  as  required  by  sec.  151,  sub-sec.  3,  so 
as  to  create,  under  the  statute,  a  substitution  of  new  bene- 
ficiaries. 

The  assured,  when  he  indorsed  the  beneficiary  certifi- 
cate, may  have  intended  that  his  infant  children  should  be 
the  new  beneficiaries  under  his  will.  But,  as  the  amendment 
to  sec.  151,  sub-sec.  6,  by  1  Edw.  VII.  ch.  21,  sec.  2,  sub-sec.  'i , 
by  which,  in  the  event  of  new  beneficiaries  not  being  ap- 
pointed as  provided  by  the  Act,  the  insurance  fund  would 
be  payable  to  his  infant  children,  was  passed  a  year  prior  to 
the  making  of  the  will,  he  may  have  considered  it  unne- 
■cessarv  to  deal  with  the  benefit  certificate  bv  his  will,  leav- 
ing  the  infant  children  to  take  the  fund,  under  the  Act. 

Were  the  applicants — the  executors — to  succeed  on  this 
motion,  the  result  would  be  that  the  estate  of  the  assured 
would  get  the  benefit  of  this  insurance  fund,  and,  as  a 
•consequence,  the  creditors  of  the  assured  might  be  paid  out 
of  it.  It  was  in  order  to  prevent  this  that  the  Act  provide? 
that,  where  the  beneficiary  is  of  the  preferred  class,  th«^ 
assured  shall  not  divert  the  benefit  "to  a  person  not  of 
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that  class,  or  to  the  assured  himself,  or  to  his  estate:"  sec. 
151,  sub-sec.  3. 

The  motion  fails,  and  it  is  declared  that  Alberta  Lu- 
cinda  Snyder,  Florence  Maude  Snyder,  and  Clayton  Henry 
Snyder,  who  were  at  the  time  of  the  death  of  Simon 
Snyder  his  infant  children,  are  entitled  to  the  fund  created 
by  said  benefit  certificate  and  paid  into  Court,  in  equal 
shares,  less  the  sum  of  $15  to  be  transferred  to  the  account 
of  the  oflBcial  guardian  for  his  fees  on  this  motion.  And 
Alberta  Lucinda  Snyder  having  since  the  death  of  her 
father  attained  the  age  of  21  years,  it  is  directed  that  her 
share,  together  with  the  accrued  interest  thereon,  be  paiJ 
out  of  Court  to  her;  and  that  the  shares  of  the  other  in 
fants  be  paid  out  to  them  on  their  respectively  reaching  the 
age  of  21  years. 

The  costs  of  the  executors,  as  between  solicitor  anJ 
client,  to  be  paid  out  of  the  testator's  estate. 

Britton,  J.  June  28th,  1902. 

chambers. 

Re  PBTTIT. 

Dower^Electionr—Distrilnitive  Share  of  Estate. 

Application  by  the  Trusts  and  Guarantee  Co.,  guard  ian- 
of  the  estate  of  Charles  Harold  Pettit,  a  son  of  William 
J.  Pettit,  deceased,  under  Rule  972,  for  an  order  as  to 
the  distribution  of  the  proceeds  of  the  real  estate  of  the 
deceased,  and  the  apportionment  of  the  dower  of  Rebecca 
Ellen  Pettit,  also  deceased. 

T.  R.  Atkinson^  Simcoe,  for  applicants. 

6.  W.  Wells,  K.C.,  for  administrator  de  bonis  non  of  Wil- 
liam J.  Pettit's  estate. 

E.  E.  A.  DuVernet,  for  administrator  of  widow's  estate. 

F.  W.  Harcourt,  for  official  guardian, 

Britton,  J.: — The  widow  of  the  intestate  took  out  let- 
ters of  administration,  and,  with  the  consent  of  the  official 
guardian,  the  land  was  sold,  and  she  joined  in  the  con- 
veyance as  administratrix  and  individually  to  bar  her  dower. 
The  purchase  money  was  paid  into  Court,  the  administra- 
trix reserving  the  right  to  elect  as  to  whether  she  would 
receive  a  distributive  share  of  the  estate  or  her  dower  in 
the  land.  It  seems  to  have  been  clearly  understood  that 
she  had  a  right  to  dower,  and  that  she  was  to  be  paid  out 
of  the  fund  in  Court  a  sum  in  lieu  of  dower,  nnless  she 
elected  to  take  her  share. 

Subsequently  she  executed  what  purports  to  be  a  de- 
claration of  election,  after  the  recital,  in  these  words :-»- 
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''I  .  ...  have  elected  and  do  hereby  elect  to  take  the 
Tslue  of  my  dower  in  said  lands,  to  be  computed  upon  th<^ 
principles  applicable  to  life  annuities,  in  lieu  of  and  instead 
of  any  other  interest  I  may  have  in  my  husband^s  undis- 
.  posed  of  real  estate/' 

She  was  ill  when  she  made  this  declaration,  and  she 
died  on  the  8th  April,  1901,  without  fully  administering 
the  estate  of  her  husband,  and  leaving  this  money  in  Court. 
Letters  of  administration  to  her  estate  have  been  granted 
to  Edgar  Burch,  and  letters  de  touts  non  of  the  estate 
of  William  I.  Pettit  have  been  taken  out  by  John  Stickney. 
The  Trusts  and  Guarantee  Company  have  letters  of  guar- 
dianship to  the  infant   Charles  Harold  Pettit. 

The  question  for  my  determination  is,  whether,  the 
widow,  Bebecca  Ellen  Pettit,  was  in  her  lifetime  entitleJ 
to  any  part  of  the  proceeds  of  this  land,  and,  if  so,  whether 
a  distoibutive  share  or  the  value  of  her  dower. 

At  the  time  of  the  sale  of  the  land  and  the  conveyance 
of  it,  and  all  along  after,  it  was  recognized  that  the  widow 
was  entitled  to  dower  in  this  land,  unless  she  should  el^ct 
to  take  a  distributive  share  of  the  proceeds,  under  sub-sec.. 
«,  sec.  4,  eh.  127,  E.  S.  0.  1897.  She  did  not  so  elect. 
The  document  she  signed  was  not  such  a  ^^  deed  or  instru- 
ment in  writing'^  as  is  contemplated  by  that  section.  On 
the  contrary,  instead  of  electing  to  take  her  interest  under 
that  section,  in  her  husband's  undisposed  of  real  estate,  in 
lieu  of  all  claims  to  dower,  she  said  she  would  take  the 
value  of  her  "  dower  in  said  lands,  to  be  computed  upon  the 
principles  applicable  to  life  annuities,  in  lieu  of  and  instead 
of  any  other  interest,'*  &c. 

The  solicitor,  in  drawing  up  this  instrument  for  Mrs. 
Pettit  to  sign,  evidently  had  in  mind  ch.  168,  sec.  9,  R.  S. 
0.  1897,  and  also,  perhaps,  sec.  11,  sub-sec.  4,  of  the  Act 
respecting  the  Devolution  of  Estates.  I  think  it  was  the 
wldoVs  intention — acting  upon  advice — ^that  she  should 
get,  and  dhe  was  satisfied  with  it,  a  gross  sum  i^  lieu  of 
dower  or  in  settlement  of  her  dower.  She  signed  the  deed 
with  the  understanding  that  she  was  entitled  to,  at  least, 
some  amount  in  lieu  of  dower;  that  the  money  was  paid 
into  the  bank  to  protect  her,  as  well  as  the  estate;  and 
there  is  no  reason  why  she  should  not  be  entitled  to  it. 
She  was  46  years  of  age  when  the  land  was  sold — and  her 
dower  interest,  calculated  according  to  the  tables.  Appendix 
O.,  Scribner  on  Dower,  2nd  ed.,  would  be  $656.40. 

It  makes  no  difference  that  Mrs.  Pettit  died  soon  after 
(ihis  land  was  sold  and  the  money  paid  into  Court. 

The  amount  must  be  determined  according  to  tables 
based  on  expectancy.    It  is  her  expectancy  which  is  to  be 
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valued.  Bee  McLangiilin  t.  McLaughlin^  22  N.  J.  Eq.  505; 
Ke  BoB6,  17  P.  B.  136;  Baker  t.  Stuart,  25  A.  R  445. 

The  order  Bhouid  go  that  the  estate  of  William  1.  Pettit 
ahould  be  wound  up;  that  out  of  the  money  paid  into  Courc 
the  estate  of  the  widow  should  get  $656.40^  and  interest  at 
rate  paid  by  the  bank;  and  that  the  infant  Charles  Harold 
Pettit  is  entitled  to  residue^,  after  payment  of  debts  and 
costs. 

Costs  of  all  parties  to  this  motion  out  of  estate. 

MacMahon,  J.  June  28th,  1902, 

WEEKLY  COURT. 

BTEBSON  V.  MUBDOCK. 

Matter  and  ServanP-drntrad  by  Serf?ant  Not  to  Engage  in  BuH^ 
neu — Wrongful  Dismitfol  of  Bervant^Bubse^uent  Engaging  in 
Same  Kind  of  Businets-^yot  a  Breach  of  Contract* 

Motion  by  plaintiff  for  an  interim  injunction  to  restrain 
defendant  from  breach  of  an  agreement  with  plaintiff  that 
"he  will  not,  in  the  Province  of  Ontario,  directly  or  in- 
directly, either  by  himself  or  by  or  through  any  person  or 
persons  whomsoever,  either  as  owner,  agent,  or  salesman, 
or  otherwise  howsoever,  engage  or  be  interested  in  the 
selling  or  disposing  of  the  class  of  goods  usually  handled 
by  (the  plaintiff)  for  a  period  of  two  years  from  the  date." 
The  defendant  was  managing  salesman  for  the  plaintiff  for 
the  sale  of  house  furnishings^  and  made  the  agreement 
before  entering  upon  the  service.    The  plaintiff  required  the 
defendant  to  dve  a  bond  and  pay  the  premium  thereon,  and 
also  made  a  change  in  the  contract  which  affected  the  de- 
fendant's commission. 

W.  A.  Skeans,  for  plaintiff. 

B.  B.  Beaumont,  for  defendant. 

MacMahon,  J.,  held  that  a  master  cannot  demand  the 
resignation  of  his  employee  on  an  untenable  ground,  and, 
when  the' demand  is  complied  with,  use  it  as  an  instrument 
to  prevent  him  earning  a  livelihood  through  being  employed 
in  the  business  to  which  he  is  accustocoied. 

Motion  dismissed  with  costs. 

Falconbridge,  C.J.  June  28th,  1902. 

TRIAL. 

HEAL  V.   SPBAMOTOE  CO. 

Contract— Breachr^Bubeequent  Letter  as  to  Contraet^^atisfaction-r 

Waiver—Evidenoe. 

Second  trial  of  an  action  to  recover  1329.28  and  interest 
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fcr  goods  sold  and  delivered  and  work  and  labour  performed. 
See  ante  p.  175. 

P.  H.  Bartlett,  London,  for  plaintiff. 

J.  C.  Judd,  London,  for  defendants. 

Falconbridge,  C.J.,  directed  judgment  to  be  entered 
fcr  plaintiff  after  30  daye  for  $309.85,  less  $150  paid  into 
Court,  with  costs. 

MacMahon,  J.  July  2nd,  1902. 

chambers. 

Be  SCADDING. 

Will—Leoaotf^IfUereai    wir^Legatee    Attaining     21     Year9-'MUBH 

Fund. 

Application  by  Mary  Ann  Scadding  and  Charlotte  Milli- 
ccnt  Scadding,  under  Rule  938,  for  an  order  determining 
the  question  whether  interest  is  payable  on  the  legacies 
bequeathed  to  Frederick  M.  Scadding  (assigned  to  Mary 
Ann  Scadding)  and  Charlotte  Millicent  Scadding,  by  the  will 
of  Charles  Scadding,  deceased,  from  the  time  of  their  respec- 
tively attaining  the  age  of  twenty-one.    By  the  will  the  tes- 
tator devised  and  bequeathed  all  his  estate,  real  and  personal, 
to  the  executors  upon  trust  to  sell  and  dispose  of  it  and 
convert  it  into  mQney  (with  certain  exceptions),  and  to  invest 
the  moneys,  and  ^  out  of  the  rents,  dividends,  and  annual 
pioceeds  and  interest  of  my  iaid  estate  I  direct  that  the 
trustees  of  this  my  will  shall  first  deduct  and  pay  imto  A. 
C.    .    .    .    $800    annually    .    .    .-   and    shall    pay    the 
balance  of  the  said  interest,  dividends,  and  annual  proceeds 
unto  my  vnfe  during  the  term  of  her  natural  life.    ...    . 
Upon  the  decease  of  my  said  wife  I  direct   the  trustees 
•    ,    .    to  divide  all  my  estate  amongst  my  children.    . 
Subject  to  the  aforesaid  life  interest  payable  to  my  wife,  1 
frive,  deyise,  and  bequeath  to  my  grandchildren  Frederick 
MHchell  Scadding  and  Charlotte  Millicent  Scadding  the  sum 
of  one  thousand  dollars  each,  to  be  paid  to  each  on  their 
respectively  attaining  the  a^e  of  twenty-one  years,  and  ia 
c««e  mv  estate  ia  divided  before  they  reach  that  age,  the 
principal  is  to  be  invested,  and  the  interest  thereon  is  to  be 
pafd  to  their  mother  for  them  annually,  in  the  discretion 
cI  my  executors.    Li  case  either  of  my  said  last  mentioned 
grandchildren  shall  die  before  he  or  she  attains  the  age  of 
twenty-one  years,  the  said  sum  so  bequeathed  to  the  one  8f> 
dying  is  to  revert  to  my  estate.''    The  testator  died  on  the 
19th  June,  1892,  and  his  widow  on  the  10th  January,  1902. 
1891,  and  assigned  the  legacy  payable  to  him  under  the  will 
Frederick  Mitchell  Scadding  came  of  age  on  the  22nd  April, 
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to  his  mother,  Mary  Ann  Scadding,  on  the  26th  December, 
1896.  Charlotte  Millicent  was  twenty-one  on  the  29th  D3- 
ctmber,  1896.     A.  C.  is  still  alive. 

W.  Bell,  Hamilton,  for  the  legatees. 

G.  A.  Hasten,  for  the  executors. 

MacMahon,  J. — Although  the  legacies  became  Tested 
upon  the  legatees  attaining  majority,  payment  was  post- 
poned until  the  death  of  the  widow,  there  being  no  fund  out 

01  which  to  pay  until  the  event  happened.  The  fund  is  a 
mixed  one;  the  legacies  are  general;  and  the  time  of  pay- 
ment is  fixed  by  the  testator;  and  in  such  cases  the  rule  is, 
that  the  legacies  will  carry  interest  from  the  arrival  of  the 
appointed  period.  It  does  not  make  any  difference  that 
the  legacies  are  vested:  Williams  on  Executors,  9th  ed.,  d. 
1290;  Toomey  v.  Tracey,  4  0.  R.  708;  Lord  v.  Lord,  L.  E. 

2  Ch.  at  p.  789.  Order  declaring  that  the  executors  should 
pey  out  of  the  estate  interest  upon  the  legacies  from  the 
dates  of  the  legatees  attaining  majority.  Costs  of  all  par- 
ties out  of  the  estate. 


OsLER,  J.A.  June  30th,  1902. 

C.  A. — CHAMBERS.  r 

» 

Re  prince  EDWARD  PROVINCIAL  ELECTION. 

WILLIAMS  V.  CURRIB. 

Parliamentary  Election — Recount  of  Vote^—BaUot  Paper— Namn 
and  Numbers  of  Candidates— Error  of  Deputy  Returning  Ofltoct 
in  Tearing  off  Number— Number  not  Maierial^R.  8,  0.  ch.  9, 
sees.  2,  69  (2),  iS),  W,  106, 

Appeal  by  Williams  from  the  decision  of  the  Judge  of 
th*»  County  Court  of  Prince  Edward  upon  a  recount  of  the 
ballots  cast  at  the  election,  under  sec.  129  of  R.  S.  0.  ch.  9. 
Tbere  were  two  candidates  at  the  election.  Their  names 
and  numbers  were  printed  on  the  ballot  papers  in  ink  of 
different  colours,  as  required  by  sec.  69  (3)  of  ch.  9.  At  14 
polling  places  in  the  electoral  district  the  deputy  returning 
officer  in  detaching  the  ballot  paper  from  the  counterfoil 
d^d  80  in  such  a  manner  that  the  candidates'  numbers  were 
left  on  and  as  part  of  the  counterfoil,  instead  of  being  on 
ard  appearing  as  part  of  the  ballot  paper.  If  the  ballot 
papers  in  that  condition  ought  to  have  been  rejected,  th^^ 
a])pellant  candidate  should  have  been  returned  as  having 
the  majority  of  legal  votes.  Section  69  (2)  provides  that 
every  ballot  paper  shall  contain  the  names  of  the  candidates 
arranged  alphabetically  in  the  order  of  their  surnames,  and 
the  ballot  papers  may  be  according  to  form  11  in  Schedule 
A  to  the  Act.    By  sub-sec.  3,  the  numbers  and  names  of 
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every  candidate  shall  be  distinctly  printed  in  ink  of  difEerent 
colours.  By  sub-sec.  4,  it  is  provided  that  every  ballo:; 
paper  shall  have  a  counterfoil  attached  thereto,  and  every 
ballot  paper  and  every  counterfoil  shall  ijpecify  the  name 
of  the  electoral  district  for  which  it  is  to  be  used,  and  every 
ballot  paper  shall  have  a  number  printed  on  the  back 
thereof,  and  the  same  nimiber  shall  be  printed  on  the  face 
ot*  the  counterfoil  attached  thereto.  The  number  men- 
tioned in  sub-sec.  3  is,  of  course,  not  the  number  mentioned 
in  sub-sec.  4.  The  latter  is  the  number  which  is  to  be  on 
the  face  of  the  counterfoil  and  the  back  of  the  ballot  paper 
lor  the  express  purpose  of  identifying  the  voter  and  findiuif 
oii*^  how  he  has  voted.  The  former  is  the  number  of  tl-«? 
candidate  on  the  face  of  the  ballot  paper,  and  is  nowhe^i 
relerred  to  or  mentioned  in  the  Act,  except  in  sub-sec.  3» 
and  then  only  in  connection  with  colour  printing. 

S.  W.  Bums  and  Eric  N.  Armour,  for  appellant. 

C.  H.  Widdifield,  Picton,  for  respondent. 

OsLER,  J.A. — Sub-sec.  2  is  the  only  section  which  con- 
tains any  positive  enactment  as  to  what  is  required  to  be 
printed  on  the  face  of  the  ballot  paper,  aside  from  its  mere 
form.  Nothing  more  seems  necessary  than  the  names  6i 
the  candidates.  For  the  rest,  the  ballot  papers  may  be  in 
the  form  given  in  the  schedule.  That  is  directory;  and  the 
f ^rm  shews  a  number  in  a  compartment  to  the  left  of  the 
candidate's  name,  indicating  the  order  in  which  it  appears 
en  the  paper.  This  number  is  not  to  be  regarded  as  an 
essential  part  of  the  ballot  paper.  The  number  might  b'j 
an  aid  to  an  illiterate  voter,  but  in  the  observance  of  any 
positive  enactment  (apart  from  colours),  the  error  of  the 
deputy  returning  officer  in  tearing  off  the  number,  ought 
not  to  work  the  destruction  of  the  ballot,  nor  should  the* 
Act  be  strained  in  favour  of  the  illiterate  voter.  Section 
106  goes  far  enough  in  that  direction.  Section  2  is  the 
mandatory  clause  as  to  what  is  to  be  printed  on  the  face  o? 
the  ballot,  and  as  it  says  nothing  about  the  number  of  th^ 
candidate,  such  number  is  not  a  material  part  of  the  ballot 
paper.     Appeal  dismissed.     Xo  order  as  to  costs. 

Meredith,  J.  June  30th,  1902. 

CHAMBERS. 

PEOPLE'S  BUTLDTXG  AND  LOAN  ASSOCIATION  v. 

STANLEY. 

Execution — Costs  of  Application  for  Leave  to  Appeal  to  Court  of 
Appeal— Power  to  Aicard  Costs — Execution  Issued  out  of  Hifjn 
Court-Judicature  Act,  sees.  77,  119— Rules  3,  818,  1130. 

Motion  (heard  at  London)  by  defendant  to  set   asid*: 
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H.  fa.  issued  by  plaintiffs  for  the  costs  of  an  unsuceessfal 
4ipplication  made  by  the  defendant  to  a  Judge  of  the  Court 
of  Appeal  (1  0.  W.  K.  399)  under  the  order  of  that  Court 
dismissing  the  application  with  costs.  The  defendant  now 
n.oved  on  the  grounds  that  there  was  no  power  to  make  thj 
■Older  for  pa}'ment  of  costs,  and  that  there  was  no  right  to 
isfiue  the  writ  out  of  the  High  Court. 

W.  H.  Bartram^  London,  for  defendant. 

J.  C.  Dromgole,  London,  for  plaintiffs. 

Meredith,  7. — By  sec.  77  of  the  Judicature  Act  the  de- 
fendant's application  to  the  Court  of  Appeal  for  leave  to 
^j)peal  was  expressly  authorized,  and  power  is  given  to  the 
Court  or  a  Judge  to  grant — in  certain  cases —  or  to  refuse, 
the  leave  applied  for;  and  by  sec.  119,  subject  to  Bules  of 
Court  and  to  the  express  provisions  of  any  statute,  the  costs 
ci  and  incidental  to  all  proceedings  in  the  Supreme  Court 
01  Judicature  are  in  the  discretion  of  the  Court  or  Judg?^ 
and  the  Court  or  Judge  has  full  power  to  determine  by  whom 
and  to  what  extent  such  costs  shall  be  paid;  and  part  of 
Kule  1130  is  to  the  same  effect;  and  under  these  provisions 
the  statutory  power  to  support  the  order  was  given.  Under 
Eule  3,  by  analogy  to  the  procedure  under  Rule  818,  execu- 
tion may  be  rightly  issued  in  the  High  Court  to  enforce 
pa\Tnent  of  such  costs  as  those  in  question,  in  the  manner 
provided  for  in  the  latter  Eule.  Motion  dismissed  with 
<.*Gsts,  fixed  at  $5.  If  defendant  desires,  the  execution  may 
be  stayed  pending  an  appeal  from  this  order,  upon  payment 
to  the  sheriff  of  the  amount  to  be  levied,  including  sheriff's 
fees,  etc.,  to  abide  the  result  of  the  appeal. 

Meredith,  J.  June  30th,  190J& 

CHAMBERS. 

Re  CRAWFORD. 

JVm--Direction  to  "  Supply  Wanttt  *'  of  Widow  an4  that  Executon 
might  **  Draw  upon  Such  Moitey"*  as  Testator  might  Die  Pos- 
sessed of — Sale  or  Mortgage  of  Real  Estate, 

Application  (heard  at  London)  by  executors  of  will  for 
opinion  of  Court.  The  question  was  whether  the  executors 
were  empowered  by  the  will  to  resort  to  the  testator^s  real 
'Ctiate  in  order  to  supply  the  " wants ^'  of  the  widow.  Th3 
will  provided  that,  if  the  widow  should  be  in  need  of  more 
til  an  the  income  given  to  her  in  it,  "  to  supply  her  wants,*' 
Ihr  expcuior:  mi?ht  "draw  upon  such  monev''  as  the  testa- 
tor  might  die  possessed  of.  By  a  codicil,  the  executors  were 
empowered  to  draw  upon  any  of  his  property  to  supply  those 
ii'ants. 


471 

J.  C.  Judd,  London,  for  executors. 

W.  H.  Bamum,  Dutton,  for  widow. 

J.  M.  Glenn,  K.C.,  for  Dugald  Crawford. 

Meredith,  J.: — The  testatoj:^s  first  care,  in  his  will  and 
in  that  codicil,  is  that  the  wants  of  his  widow  shall  be  sati^- 
iied;  and  that  which  remains  only  is  to  go  to  his  collateral 
rejatives.  The  codicil  makes  it  plain  that  the  executorv 
may  have  recourse  to  the  real  estate  to  satisfy  the  widow's 
wants,  if  need  be.  The  wants  of  the  widow,  in  case  of  her 
needing  more  than  is  given  to  her  in  the  first  three  clauses 
'  oi  the  first  paragraph  of  the  will,  are  to  be  supplied  by  tho 
executors  by  drawing  upon  the  testator^s  property.  In  th> 
xjircumstances  of  this  case,  the  real  estate  can  be  drawn  upon 
only  by  pledge  or  sale.  The  executors  have  power  to  so 
<!raw  upon  it,  in  the  circumstances  and  for  the  purpose  men- 
tioned; this  confers  upon  them  implied  power,  at  least,  to 
sell  or  mortgage  for  that  purpose,  in  these  circumstances. 
Order  declaring  the  opinion  of  the  Court  accordingly.  Costs 
out  of  the  estate;  those  of  the  executors  as  between  solicitor 
and  client. 


OsLER,  J.A.  June  30th,  1902 

C.  A. CHAMBERS. 

DAVIS  v.  HOED. 
Appeal — Leave — Action  for  8lander-^Co8U — Apportionment  of. 

Motion  by  defendant  for  leave  to  appeal  from  order  of 
«  Divisional  Court,  ante  p.  418. 

The  same  counsel  appeared. 

OsLER,  J.A. — ^This  is  not  a  case  in  which  leave  shouVl 
J)o  granted.  There  is  no  good  reason  why  a  judgment 
iiamed  as  is  the  judgment  at  the  trial  in  this  case  should 
not  lead  to  the  same  result  as  the  former  rule.  See  Spar- 
row V.  Hill,  8  Q.  B.  D.  479,  and  Jenkins  v.  Jackson,  [1891] 
1  Ch.  89.  The  practice  is  right,  but  it  is  even  more  con- 
venient that  it  should  be  settled.  In  every  case  the  'trial 
Judge  can  shape  the  judgment  so  as  to  express  an  intention 
as  to  the  incidence  of  the  costs.     Motion  refused  with  cost-". 


Eritton,  J.  Juke  30th,  1902. 

CHAMBERS. 

ee  McMillan. 

TT/fl — Devise  of  "  Chattels,  Money,  and  Notes  " — Mortgage   Undis- 
posed of  by  the  Will  Passes  under  the  Word  **  Chattels.** 

Application  bv  the  executors  of  the  will  of  Isabella  Mc- 
3tii1an  (under  Ru^'^  938)  as  to  whether  Isabella  McMillan 
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was  entitled  to  a  certain  mortgage  made  in  favour  of  Joha 
ifcMillan,  or  whether  John  McMillan  died  intestate  in  re- 
spect to  that  mortgage.  John  McMillan  was  an  unmarriei? 
man  of  considerable  means,  residing  in  the  townj?hip  of 
Cornwall.  He  made  his  will  on  the  27th  February,  1886, 
apparently  disposing  of  all  his  property.  At  that  time  he 
was  the  owner  of  two  parcels  of  land.  He  devised  one 
parcel  to  one  Corbett,  and  the  other  to  his  sisters  Mary  Mc- 
Millan and  Isabella  McMillan.  Then  followed  this  clause 
ill  the  will:  "I  will  and  bequeath  to  my  sisters  Isabella  Mc- 
Jlillan  and  Mary  McMillan  all  my  chattels  and  movable3 
and  all  moneys  on  hand  and  moneys  to  be  received  by  my 
notes,  and  in  case  any  one  of  my  said  sisters  should  die  before 
me.  I  will  and  bequeath  the  said  chattels,  moneys,  and  notes 
t(»  the  one  of  said  sisters  who  may  survive  me.'*  Mary  died  be- 
fore the  testator.  After  her  death,  John,  by  a  codicil  dated 
14th  August,  1892,  "erased/*  as  he  said,  from  the  will  th?. 
parcel  of  land  devised  to  Mary  and  Isabella,  and  devised  it 
to  Isabella.  He  made  no  other  change  in  the  will.  John 
McMillan,  before  the  making  of  the  codicil,  had  sold  to 
another  the  land  previously  devfsed  to  Corbett,  and  the 
mortgage  in  question  is  for  the  unpaid  purchase  monev 
upon  that  land. 

C.  A.  Masten,  for  executors  of  Isabella  McMillan. 

W.  M.  Douglas,  K.C.,  for  next  of  kin  of  John  McMillan 

Britton,  J.,  held  that  the  mortgage  passed  to  Isabella^ 
a«  the  sister  who  survived   the  testator,  under  the  wori 
"chattels**  in  the  will.     Order  accordingly.     Costs  of  ail 
parties  out  of  the  estate  of  Isabella  McMillan. 


Maclennan,  J.A.  July  2nd,  1902. 

c.  a. chambers. 

Re  LEXNOX  PROVINCIAL  ELECTION. 

CARSCALLEX  v.  MADOLE. 

Parliamentary  Election — Recount  of  Totes—Ballot  Papers  not  Ob- 
jected to  before  Deputy  Returning  Officers  —Fonn  of  Ballot 
Papers — Cross  Outside  Upper  Line-^Circular  Mark^Marks  •« 
Addition   to  Regular  Cross — Words— Initials— Indefinite   Marks. 

Appeal  from  a  recount  of  ballots  by  the  Judge  of  the 
County  Court  of  Lennox,  who  found  the  votes  cast  for  the 
two  candidates,  Carscallen  and  Madole,  to  be  equal.  Cars- 
callen  appealed  in  respect  of  seven  ballots,  and  Madole  ap- 
pealed generally.  It  was  arranged  that  Carscallen*s  appeal 
s>ould  first  be  heard  and  disposed  of,  and  this  judgment 
deals  only  with  his  appeal. 
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;S.  H.  Blake,  K.C,  W.  D.  McPheraon,  and  E.  G.  Porter, 
Ifellevilie,  for  Carscallen. 

G.  11.  Wattioii,  K.C.,  and  Grayson  Smith,  for  Madole. 

Maclennan,  J. a. — it  was  objected  that  the  Count/ 
Court  Judge  was  confined  in  the  recount  to  the  considera- 
tion ol  cases  in  respect  of  which  an  objection  was  mado 
before  the  deputy  returning  oiiicer  when  counting  the  votei 
at  the  close  of  the  poll.  1  think  thi6  objection  should  be 
oxerruk'd:  see  sees.  112  (4),  124  (1),  and  12G  of  the  Election 
Act. 

The  ballot  papers    used    at    this    election  were   in    the 
form  prescribea  by  the  statute,  having  two  divisions   for  the 
mimes  of  the  candidates  separated  by  a  line  from  left  V) 
right,  and  also  having  a  line  above  the  upper  division,  and 
01 J e  below  the  lower  division,  parallel  to  tne  dividing  line. 
Outside  of  these   last-mentioned  lines,   there  is  a  margin 
about  half  an  inch  wide.     Ballot  405  was  marked  with  a 
cross    outside,    but    near,    the   upper    line    or  boundary    of 
Carscallen's    division,    and    was    rejected.       I    think     that 
it  should    be    allowed,  for    the    upper    line  is    not    essen- 
tial, and  a  ballot  without  an  upper  line  would  be  good. 
All    that    is    above    the    first    name    may  be  regarded    as 
a  part  of  the  division  of  the  first  candidate,  and  all  belov 
ihc  second  name  as.  a  part  of  the  division  of  the  other  cand!- 
date.     West  Elgin  Case,  2  E.  C.  41,  applied.     North  Bruce 
Case  (1901,  per  Boyd,  C,  and  Street,  J.),  unreported,  dis- 
tKiguished  because  of  the  express  directions  of  sec.  72  of 
the  Dominion  Election  Act,  63  &  04  Vict.  ch.  12,  that  the 
cross  shall  be  made  in  the  white  space  containing  the  name 
of  the  candidate. 

Ballot  4032  is  marked  in  the  proper    place    for    Ma- 
dole,   but    the   mark    is    a    circle,   not   a    cross,    and     not 
an  apparent  attempt  to  make  a  cross.     I  think  that  the  vora 
must  be  disallowed. 

Ballot  4004  is  well  marked  for  Carscallen,  but  was 
disallowed  because  of  an  irregular  shapeless  pencil  mark 
ir  Madole's  division.  This  should  not  have  been 
d'F'allowed,  but  should  be  counted  for  Carscallen,  not  bein^ 
tt  cross  or  any  attempt  to  make  a  cross,  nor  a  mark  by  whic^ 
the  voter  could  be  identified. 

Ballot  5288  was  also  distinctly  marked  by  a  cross  for 
Carscallen.  It  had,  however,  in  Carscallen's  division,  in 
the  sub-division  containing  his  number,  the  initials  S.  A  . 
in  small  but  legible  capitals.  This  was  rejected  by  the 
County  Judge.  I  have  spoken  to  my  brother  Osier,  and 
he  agrees  with  me.  that  any  written  word  or  name  upon 
a    ballot,    presumably    written     by    the    voter,    ought    to 
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vitiate  the  vote,  as  being  a  means  by  which  he  could  bf* 
identified,  and  in  general  other  marks  ought  not  to  have 
that  effect,  and  o2SS  was  properly  rejected. 

Ballot  2470  was  marked  by  a  somewhat  irregular  croad 
for  Madole.     This  was  rightly  allowed. 

Ballot  4064  had  crosses  in  the  divisions  of  both  candi- 
dates.    This  was  properly  rejected. 

Ballot  5256  was  in  the  same  plight.  It  was  contended 
that  there  were  indications  of  an  intention  to  obliterate  tha 
crosfc'.  in  Madole's  division.  I  think  this  is  not  a  fair  deduc- 
tion.    The  ballot  was  properly  rejected. 

The  result  is  that  ballots  405  and  4004  should  be  added 
to  Carscallen's  poll  and  4032  struck  off  Madole^s  poll,  which 
gives  Carscallen  a  majority  of  three. 


Maclennan,  J.A.  July  2nd,  1902. 

c.a. — chambers. 

Re  NORTH  GREY  PROVINCIAL  ELECTION. 

BOYD  V.  McKAY. 

Fvrliamentary  Election — Recount  of  Yotes — Ballot  Paper — DUiinct 
CroH»— Obliterated  CrosH — Candidate's  Name  on  Back  of  Ballot 
—Perpendicular  Ldne  instead  of  Cross — Horizontal  Line  instead 
of  Cross— Straight  Slanting  Line  instead  of^  Cross — Words  ocf*r 
Initials  on  Back — Cross  on  Back — Irregular  Peticil  Marking  on, 
besides  Cross — Evidence  of  Intention  to  Make  a  Cross, 

Appeal  from  a  recount  of  ballots  by  the  junior  Judge  or 
the  County  Court  of  Gre\\  The  candidates  were  G.  M. 
Be  yd  and  A.  G.  McKay,  and  the  County  Judge  found  a  ma> 
joiity  of  five  votes  for  McKay.  Both  candidates  appealed, 
and  the  appeal  of  Boyd  was  first  proceeded  with,  the  appeal 
of  McKay  being  deferred. 

S.  H.  Blake,  K.C.,  and  W.  D.  McPherson,  for  Boyd. 

G.  H.  Watson,  K.C.,  W.  H.  Wright,  Owen  Sound,  antT 
Grayson  Smith,  for  McKay. 

Maclennan,  J.A. — It  was  objected  by  Boyd  that  a 
jnrior  Judge  had  no  jurisdiction  to  recount  votes.  I  think 
that,  as  it  appeared  by  the  certificate  that  the  junior  Judge 
acted  with  the  concurrence  and  approval  of  the  senior  Judge, 
thr  jurisdiction  of  the  junior  Judge  was  free  from  doub^: 
spp  sees.  124-131  of  the  Election  Act,  and  sees.  2  and  14  of 
the  Ty)cal  Courts  Act,  R.  S.  0.  ch.  54. 

Four  ballots   (6418,  6241,  6427,  and  6429)   counted   for 
Bovd    at    No.    9,    St.    Vincent,  were    disallowed    bv    thcr 
Judge    in    consequence    of    being    marked    with    a    cross- 
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not  only  in  Boyd's  division,  but  ako  in  that  of  McKay^ 
The  Boyd  crosses  were  on  the  right-hand  side  of  hi.^ 
name,  and  were  distinct  and  conspicuous.  They  strucii 
tJie  eye  at  4)nce.  The  Mctay  cross  upon  three  of 
tjiem  is  obscure  and  indistinct,  and  that  on  the  fourth,  while 
more  distinct,  is  much  le^ss  conspicuous  than  the  Boyd  cross. 
1  think  that  there  was  no  evidence  that  the  McKay  crosses 
were  made  after  the  count  at  the  close  of  the  poll.  Thev 
were  not  observed,  in  the  hurry  of  counting,  while  the 
crosses  for  Boyd,  being  conspicuous,  caused  them  to  be  at 
once  counted  for  him.  The  same  thing  exactly  occurred  on 
the  recount,  when  the  Judge,  without  observing  the  two 
crosses,  handed  all  four  ballots,  as  Boyd  ballots,  to  McKay's 
figent  for  examination,  and  when  two  of  them  escaped  the^ 
notice  of  the  agent  also,  and  were  not  discovered  until  a 
second  examination  by  Boyd's  agent.  Under  these  circum- 
stances, there  is  hardly  room  even  for  a  suspicion  that  the 
narks  complained  of  were  made  after  the  counting  of  the 
votes.  It  was  argued  that  the  condition  in  which  the  ballots 
Mere  found  was  very  suspicious.  There  appears  to  have 
teen  two  (a)  packets  furnished  to  the  deputy  returning  ot 
ficer  with  printed  blank  indorsements  thereon.  He  put  the 
ballots  in  one,  and  sealed  it;  but  he  filled  ut>  the  blanks  in 
the  other,  with  all  the  proper  indorsements  required  u/ 
sec.  116  of  the  Act,  instead  of  upon  the  first.  This  seems 
to  have  been  a  mere  mistake;  and  it  could  not  have  ha.i 
any  connection  with  the  alleged  falsification  of  the  foi:r 
ballots;  which  were  properly  disallowed. 

Ballot  1293  (Owen  Sound,  5)  v/as  marked  with  a  distinct 
cross  for  McKay,  and  an  obliterated  crdss  in  Boyd^s  divi- 
sion.   This  was  rightly  allowed. 

Ballot  719  (Owen  Sound,  4A)  was  marked  for  McKav 
but  had  "  McKay  ^'  written  on  the  back.  This  was  impro- 
perly allowed. 

Ballot  861  (Owen  Sound,  4A)  was  marked  for  McKav 
with  a  very  distinct  cross,  and  had  a  very  faint  cross  in 
Boyd^s  division.  The  County  Judge  allowed  it,  think- 
ing the  faint  cross  was  an  impression  of  the  other,  made 
by  folding.  I  think,  after  careful  examination,  this  i^ 
rot  so,  and  the  vote  should  have  been  disallowed. 

Ballot  8  (Owen  Sound,  1)  was  marked  with  a  perpendicu- 
lai  line,  not  an  attempt  to  make  a  cross.     I  think  this  wa«^ 
nghtly  rejected. 

Ballot  •595  (Owen  Sound,  3)  was  marked  with  a  hori- 
zcntr^l  line.     I  think  this  .was  rightly  disallowed. 

Ballot  1082  (Owen  Sound,  4)  was  marked  with  a  straight 
slanting  line.     I  think  this  was  properly  disallowed. 
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Ballot  2650  (Owen  Sound,  10^  was  properly  marked  for 
McKay,  but  had  the  words  **  objection  No.  1  (Boyd) ''  in  pen- 
cij  on  the  back,  over  the  initials  F.  C.  I  think  this  was  rightly 
ai  lowed,  for  the  words  appeared  to  have  been  Written  by  the 

deputy  returning  officer.  • 

Ballot  2671  (Owen  Sound,  10)  was  marked  with  a  per- 
pendicular straight  line  for  Boyd.  I  think  this  was 
rightl}'  rejected. 

Ballot  3934  (Sydenham,  2)  was  marked  with  a  line. 
This  was  rightly  disallowed. 

Ballots   8006   (Sarawak,  3),  6406   (St  Vincent,  9),  6816 
(Keppel,  3),  and  4816  (Meaford,  2)  were  each  marked  with 
a  cross  on  the  back.     These  were  rightly  disallowed. 

Ballot  5912  (St.  Vincent,  5)  was  marked  with  a  distinct 
ci'oss  for  Boyd,  and  an  indistinct  one  for  McKay.    This  was 
rightly    disallowed. 

Ballot  5027  (Meaford,  4A)  v.as  marked  with  several 
tffmulous  connected  marks  in  McKay's  division.  This 
was  an  evident  cross,   and   rightly  allowed. 

Ballot  5278  (Meaford,  6A)  had  a  strongly  marked  cross 
frr  McKay,  and  a  thin,  faint,  u])right  pencil  mark  on  the 
upper  edge  of  the  ballot  paper,  in  Boyd's  division,  not  indi- 
cative of  anv  intention  to  make  a  .cross.     This  was  rightlv 
allowed   for  McKay. 

Ballot  5289  (Meaford,  6A)  was  marked  with  a  distinct 
cross  for  McKay,  and  in  the  same  division  another  slight  ir- 
regular pencil  marking.     This  was  rightly  allowed. 

Ballot  5298  (Meaford,  6A)  was  marked  with  a  distinct 
cross  for  McKay,  and  in  the  same  division  a  series  of  slight, 
oloudy,  formless  pencil  markings.    This  was  rightly  allowed. 

Ballot  6764  (Keppel,  3)  was  marked  with  tw^o  lines  lying 
very  close  to  each  other,  but  both  distinctly  visible  in  Boyd's 
division.    The  linens  slant  from  right  to  left;  one  is  a  little 
shorter  than  the  other.     From  the  top  and   for  a  little   more 
than  a  third  of  their  length,  they  appear  to  coincide,  and  then 
diverge  at  a  very  acute  angle.     The  mark  appeared  to  have 
])een  made  by  two  separate  strokes  of  the  pencil.     Follow- 
ing the  opinion  of  Ritchie,  C.J.,  Strong  and  Gwynne,  JJ., 
lii'the  Bothwell  Case,  8  S.  C.  B.  696,  I  think  there  was  evi- 
doTce  of  an  intention  to  make  a  cross,  and  the  vote  should 
have  ])ecn  allowed  for  Bovd. 

The  result  is,  that  two  of  the  votes  counted  for  McKay 
should  be  disallowed,  and  one  which  was  disallowed  to  Bovd 
should  be  counted  for  hifh,  and  McKay's  majority  is,  there- 
fore, reduced  to  two. 
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C.  A. — CHAMBERS. 

Be  CARTWRIGHT  SCHOOL  TRUSTEES  and  TOWN- 
SHIP OF  CARTWRIGHT. 

Appeal — Leave— Award — Construction  of  Obscurely  Phrased  Section 
of  Public  Schools  Act — Matter  of  Public  Interest. 

Motion  by  the  township  corporation  for  leave  to  appeal 
from  the  order  of  a  Divisional  Court  (ante  387)  allowing 
an  appeal  from  an  order  of  a  Judge  in  Chambers  and 
granting  a  mandamus  to  the  corporation  requiring  them 
to  pass  a  by-law  for  the  issue  of  debentures  for  f  1,000  for 
the  purpose  of  the  purchase  of  a  school  site  and  the  erection 
of  a  school-house. 

A.  B.  Aylesworth,  K.C.,  for  motion. 

W.  R.  Riddell,  K.C.,  for  school  trustees. 

Moss,  J.A. : — The  circumstance  of  the  first  order  having 
been  made  in  Chambers,  and  the  additional  fact  that  the 
applicants  for  leave  to  appeal  to  this  Court  were  the  respon- 
dents in  the  Divisional  Court,  and  would  have  been  entitled 
to  appeal  as  of  course  if  the  motion  had  been  heard  in  the 
first  instance  by  a  Judge  sitting"  in  Court,  are  material  fac- 
tors— when  coupled  with  reasons  of  a  su])stantial  kind  for 
questioning  the  judgment  complained  of — in  affecting  the 
discretion  to  be  exercised.  An  important  question  is  raised 
as  to  the  true  construction  of  a  somewhat  obscurely  phrased 
section  of  the  Public  Schools  Act.  Plausible  grounds  of 
objection  to  the  construction  placed  upon  the  legislative  pro- 
visions in  question  by  the  Divisional  Court  are  presented. 
Questions  relating  to'  the  validity  or  invalidity,  or  binding 
effect  or  otherwise,  of  an  award  purporting  to  be  made  in 
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pursuance  of  these  provisaons  are  also  involved,  and  the 
matter  is  of  some  public  interest.  Order  made,  giving  leave 
to  appeal  upon  the  usual  terms.     Costs  in  the  appeal. 


MacMahqn,  J.  July  5th,  1902. 

CHAMBERS. 

:  SMITH  V.  MASON. 

Will— Legatees— Pet  iod  of  Vesting  and  •  Distribution  the  Same  - 
Realty  and  Personaltg — Sale— Direction  to  Trustees  to  Selrl  and 
Divide  Proceeds, 

Motion  by  William  Murdoch,  one  of  the  devisees  under 
the  will  of  John  Smith,  deceased,  for  an  order  determining 
the  following  questions  arising  under  the  will: — (1)  As  to 
the  division  of  the  estate  into  nine  portions,  in  pursuance 
of  the  will,  for  the  purpose  of  administration.  (2)  As  to 
the  payment  over  by  the  present  trustees  to  the  adult  grand- 
children of  John  Smith  of  their  shares  of  the  estate,  or 
such  portion  thereof  as  has  now  been  got  in.  (3)  As  to  pay- 
ments directed  under  clause  12  of  the  judgment  of  30th 
May  last.  The  will  is  dated  11th  December,  1880,  and 
appoints  the  defendants  James  Mason,  Charles  Smith,  and 
Harrison  B.  Forbes,  executors  and  trustees.  Forbes  having 
left  the  Province,  Emile  C.  Boeckh  was  appointed  a  trustee 
in  his  place  in  July,  1888.  The  estate  amounts  to  $300,000, 
and  it  is  asked  that  f  270,000  be  distributed,  in  nine  shares, 
amongst  those  entitled  under  the  will. 

B.  F.  B.  Johnston,  K.C.,  for  the  applicant. 

W.  M.  Boultbee,  for  plaintiffs. 

H.  T.  Kelly,  for  James  Mason  and  Charles  Smith. 

D.  0.  Cameron,  for  Neil  J.  Smith. 

F.  Denton,  K.C.,  for  John  C.  Smith. 

H.  T.  Kelly,  for  all  the  other  adult  defendants. 

P.  W.  Harcourt,  for  the  Boeckh  infants. 

W.  Davidson,  for  all  the  other  infants. 

MacMahon,  J.: — The  shares  of  the  children  in  the 
personal  estate  became  vested  on  the  death  of  the  widow. 
The  trustees  are  directed  to  divide  the  trust  moneys  (which 
would  include  the  capital  sum  invested  for  the  benefit  of  the 
widow)  and  the  personal  estate  amongst  the  children.  After 
the  division,  ^^  the  share ''  of  each  of  the  children  is  directed 
to  be  invested  for  his  or  her  benefit.  So  that  the  time  of 
vesting  and  period  of  distribution  is  the  same.  The  realty 
is  directed  to  be  sold,  and  the  moneys  arising  from-  the  sale 
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divided  equally  amongst  the  children  in  the  same  way  and 
subject  to  the  same  trusts  and  declarations  as  the  personal 
estate.  The  period  of  vesting  is  the  same,  i.e.,  on  the  death 
of  the  widow.  See  McDonell  v.  McDonell,  24  0.  R.  468; 
Kirby  v.  Bangs,  27  A.  R.  61.  There  being  an  express 
direction  to  the  trustees  to  divide  the  trust  moneys  arising 
out  of  the  sale  and  conversion  of  the  personal  property  and 
real  estate  among  the  children  in  equal  shares  on  the  death 
of  the  widow,  and  that  direction  not  having  been  carried 
out,  it  is  the  duty  of  the  Court  to  direct  the  distribution 
to  be  made  now.  All  the  testator's  estate  has  been  got  in 
and  converted,  except  a  balance  due  on  the  claim  against 
the  Cooper  &  Smith  partnership  estate,  which  balance  is 
partly  secured  by  a  mortgage  on  a  house  and  land  in  the 
city  of  Toronto. 

Order,  accordingly.    Costs  out  of  estate. 


Robertson,  J.  June  28th,  1902. 

,  TItlAL. 

GREISMAN  V.  FINE. 
Title  to  Land^Registered  Title— Apimrtenance, 

Action  to  recover  possession  of  about  175  square  feet 
of  land,  part  of  the  premises  known  as  street  No.  80  on  the 
west  side  of  Chestnut  street,  in  the  city  of  Toronto.  The 
defendant  pleaded  the  Statute  of  Limitations,  but  did  not 
offer  any  evidence  under  it,  and  the  question  was  one  of 
paper  title  only. 

N.  F.  Paterson,  K.C.,  for  plaintiff. 

R.  G.  Smyth,  for  defendant. 

Robertson,  J.,  held  that  the  title  is  clearly  in  the  plain 
tiff  except  as  to  the  rights  acquired  by  defendant  to  con- 
tinue as  an  ^^  appurtenant "  to  hia  premises  the  occupation 
of  the  small  piece  on  which  his  kitchen  is  erected.    Judg- 
ment accordingly  for  the  plaintiff  with  costs. 


MacMahon,  J.  June  26th,  1902. 

TRIAL. 

JOYCE  V.  JOYCE. 

Partition — Sale— Verbal  Agreement  to  Sell  Interest  in  Land — Statute 
of  Fraude—Part  Performance— Aequiescenoe—ArHtration  or 
Valuation — Votioe. 

Action  for  partition  or  sale  of  certain  land. 
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J.  E.  Farewell,  K.C.,  and  W.  H.  Harris,  Port  Peny,  for 
plaintiff. 

N.  F.  Paterson,  K.C,  and  S.  S.  Sharpe,  Uxbridge,  for 
defendant.  i 

MacMahon,  J.:— The  plaintiff  had  a  perfect  right  to 
recede  from  any  verbal  offer  she  made  to  the  def endaat,  her 
brother,  to  accept  |50  for  her  share  of  the  land-  .  .  . 
There  was  no  reference  to  arbitration.  The  plaintiff  was 
not  aware  until  after  the  so-called  arbitration  that  the  arbi- 
trators had  met  to  consider  the  matter.  She  was  not  repre* 
sented  by  her  brother  John,  and,  although  John  received 
notice  of  the  arbitrators  meeting,  he  did  not  appear  on  her 
behalf,  and  she  did  not  receive  any  notice.  .  .  «  As  an 
award  or  as  a  valuation  what  was  done  would  not  bind  her. 
There  is  no  witting  to  satisfy  the  Statute  of  Frauds,  and 
the  plaintiff  has  not  acquiesced  in  the  possession  by  the  de- 
fendant of  the  land  and  in  his  making  certain  improvements^ 
some  of  which  were  absolutely  necessary,  and  they  are  not 
such  acts  of  part  performance  as  take  the  case  out  of  the 
statute.  See  remarks  of  Sir  James  Wigram  in  Dale  v.  Ham- 
ilton, 6  Hare  381,  quoted  in  Maddison  v.  Alderson,  8  App. 
Cas.  at  p.  479. 

Usual  judgment  for  sale.  Beference  to  Master  at 
Whitby,  &c. 

Falconbridge,  C.J.  July  10th,  1902. 

TRIAL. 

MANN  V.  CITY  OF  ST.  THOMAS. 

Municipal  Corporation — Sidewalk — Repair — Gross  Negligence. 

Action  by  James  Mann  to  recover  $1,000  damages  for 
injuries  (dislocation  of  shoulder)  received  on  the  11th  Jan- 
uary, 1902,  by  a  fall  upon  an  icy  sidewalk  at  the  corner  of 
Talbot  street  and  Woodworth  avenue,  in  the  city  of  St 
Thomas.  The  plaintiff  charged  that  the  defendants  were 
guilty  of  gross  negligence  in  allowing  the  sidewalk  to  be  out 
of  repair* 

J.  A.  Robinson,  St.  Thomas,  for  plaintiff. 

W.  B.  Doherty,  St.  Thomas,  for  defendants. 

FaLconbridge,  Q.J.,  held  that,  having  regard  to  the 
place  where  the  acclident  happened,  the  state  of  the  weather, 
and  the  other  surrounding  circumstances,  there  is  not  that 
"gross  negligence ^^  which  must  exist  to  fasten  liability  on 
defendants.     See  Ince  v.  City  of  Toronto,  27  A.  R.  410,  31 
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S.  C.  R.  323.  There  was  a  very  much  stronger  case  against 
defendants  in  McQuillan  v.  Tawn  of  St.  Mary's,  31  0.  E. 
401.  If  the  finding  were  for  the  plaintiff,  the  damages 
would  not  be  sufficient  to  carry  costs  oh  the  High  Court 
scale.    Action  dismissed  without  costs. 


July  7th,  190a. 

DIVISIONAL  COURT. 

•    WILDER  V.  WOLF. 

Attachment  of  Debts-— Division  Court — Cheque— Payment  Stopped^ 

Garnishee — Payment  into  Court, 

Appeal    by  primary  creditor  from  judgment  in    10th 
Division  Court  in  the  Coimty  of  York  dismissing  his  claim 
against  the  garnishee  and  ordering  payment  to  the  claimant 
of  the  money  in  Court.  *  The  action  was  brought  by  Wilder 
against  Wolf  to  recover  $150  advanced  by  three  cheques 
of  $50  each.     The  evidence  shewed  that  the  amount  had 
been  advanced  in  part  payment  of  a  car  load  of  junk  to  be 
delivered  by  Wolf  to  Wilder,  and  that  Wolf,  having  re- 
ceived the  money,  instead  of  delivering  the  car  load    to 
Wilder,  sold  it  to  Mehr  (garnishee).     Mehr  bought  in  good 
faith,  and  gave  his  cheque  for  $205  in  payment  to  Wolf, 
the  cheque  being  drawn  on  the  Bank  of  Ottawa  in  Toronto. 
Wolf  took  it  to  the  Canadian  Bank  of  Commerce  at  Orange- 
ville,  and  had  it  cashed  there,  upon  Taylor  (claimant)  guar- 
anteeing payment  by  his  indorsement.    Before  the  cheque 
was  presented  at  the  Bank  of  Ottawa  in  Toronto,  the  present 
action  had  been  brought,  and  Mehr  had  been  served  with 
garnishee  proceedings;  he  at  once  stopped  payment  of  the 
cheque,  and  it  was  refused  by  the  Bank  of  Ottawa,  and  was 
duly  protested  for  non-payment.     Mehr  paid    the  amount 
of  it  into  Court.     The  bank  at  Orangeville  called  upon  Tay- 
lor, and  he  paid  the  amount  to  the  bank,  and  now  claimed 
the  money  in  Court  to  recoup  himself.     Wolf  denied  that 
he  owed  Wilder  the  amount  claimed,  and  swore  that  the 
three  cheques  for  $150  were  to  be  applied  upon  a  running 
account  between  him  and  Wilder.     The  Judge  in  the  Divi- 
sion Court  (MoRSON,  Jun.  J.)  gave  judgment  for  Wilder 
against  Wolf  for  the  $150  and  costs,  and  dismissed  Wilder's 
claim  against  Mehr,  and  ordered  payment  of  the  money  in 
Court  to  Taylor. 

E.  E.  A.  DuVernet,  for  Wilder. 

L.  V.  McBrady,  K.C.,  for  Mehr. 

A.  A.  Hughson,  Orangeville,  for  Taylor. 
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The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. : — Justice  is  done  to  all  parties  by  the  judg- 
ment appealed  against,  and  it  should  be  upheld.  If  the 
money  in  Court  were  to  be  paid  out  to  WSlder,  Mehr  would 
be  liable  to  pay  it  over  again  to  Taylor;  while,  if  the  judg- 
ment stands,  the  cheque  in  the  hands  of  Taylor  will  be  sat- 
isfied by  the  payment  out  of  Court  to  him  of  the  money 
which  Mehr  paid  in.  Nothing  stands  in  the  way  of  this 
but  the  conclusion  usually  to  be  drawn  from*  the  fact  of 
payment  into  Court  by  a  garnishee  of  the  amount  claimed 
from  him — that  he  admits  his  indebtedness.  Here,  how- 
ever, all  the  facts  and  all  the  parties  are  before  the  Court,' 
and  it  is  plalin  that  justice  has  been  done  to  all  without 
infringing  any  rule  of  law.    Appeal  dismissed  with  costs. 


BoBERTSON,  J.  June  28th,  1902. 

TRIAL, 

CENTRAL  CANADA  LOAN  AND  SAVINGS  CO.  v. 

PORTER. 

Title  to  Landr—Registered  Title^Reol  Property  LimitatUm  Act, 

Action  to  recover  two  acres  (worth  less  than  $200)  of 
the  east  half  of  lot  7  in  the  6th  concession  of  the  township 
of  Manvers.  Defence  on  the  paper  title  and  under  the  Real 
Property  Limitation  Act.  i 

D.  W.  Dumble,  Peterborough,  for  plaintiffs. 

R.  E.  Wood,  Peterborough,  and  B.  B.  Stone,  Peter- 
borough, for  defendant. 

Robertson,  J.,  found  all  the  issues  in  favour  of  plain- 
tiffs. Judgment  for  plaintiffs  for  possession,  with  costs  on 
the  County  Court  scale.    No  set-aff  of  costs  to  defendant. 


Falconbridge,  C.J.  July  11th,  1902. 

ABBOTT  V.  GUSTIN. 
Sale  of  Land^Speciflc  Performanoe^Pos9es8ion. 

Action  by  Oliver  Abbott,  a  farmer  of  Colchester  South, 
against  Robert  Gustin,  another  farmer  of  the  same  township, 
and  the  executors  of  the  will  of  the  late  WilUam-  McCain, 
to  recover  possession  of  land  which  the  defendant  Gustin, 
as  alleged,  agreed  to  sell  to  plaintiff,  he  himself  having 
agreed  to  buy  it  from  the  other  defendants,  and  for  specific 
performance  and  an  injunction  and  damages. 
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J.  P.  Mabee,  K.C.,  and  W.  A.  Smith,  Kingsvine,  for 
plaintiff. 

A.  H.  Clarke,  K.C.,  for  defendant  Gustin. 

M.  K.  Cowan,  K.C,  for  defendants  the  executors. 

Falconbridge,  C.J.,  found  all  the  facts  in  favour  of 
plaintiff,  and  gave  judgment  as  prayed  by  the  statement  of 
claim,  with  $25  damages. 

W.  A  Smith,  KingsMille,  solicitor  for  plaintiff. 

Clarke,  Cowan,  Bartlett,  &  Bartlett,  Windsor,  solicitors 
for  defendant  Gustin. 

M.  K.  Cowan,  Windsor,  solicitor  for  defendants  the  exe- 
cutors. 


Maclennan,  J.A.  July  10th,  1902. 

C.  A. — ^CHAMBERS. 

Re  north  grey  PROVINCIAL  ELECTION. 

McKAY  V.'  BOYD. 

Parliamentarv  Electiotir—Ifotice  of  Appeal  from  Recount — Signature 
by  Solicitor— Election  Act,  sec.  129  (1) — Cross-appeal  after  Ma- 
jority Declared  upon  Appeal—See,  129  (5J— Reopening  Original 
Appeal. 

After  the  dSsposition  of  Boyd^s  appeal,  ante  p.  474,  Mc- 
Kay proposed  to  submit  his  cross-appeal  from  the  recount. 

G.  H.  Watson,  K.C.,  W.  H.  Wright,  Owen  Sound,  and 
Grayson  Smith,  for  McKay. 

S.  H.  Blake,  K.C,  E.  E.  A.  DuVemet,  and  Eric  N.  Ar- 
mour,- for  Boyd. 

• 

Maclennan,  J.A.  : — After  I  had  disposed  of  the  appeal 
of  Mr.  Boyd,  which  left  Mr.  McKay  still  with  a  majority  of 
two,  Mr.  Watson,  counsel  for  Mr.  McKay,  clalimed  the  right 
of  proceeding  with  his  appeal.  This  was  opposed  by  Mr. 
Blake  on  two  grounds :  first,  that  Mr.  McKay^s  notice  of 
appeal  was  not  signed  by  himself  personally,  but  by  his 
solicitors  on  his  behalf;  and  secondly,  because,  Mr.  McKay 
having  a  majority,  the  further  proceeding  with  his  appeal 
could  not  alter  the  result,  and  was  useless. 

The  first  objection  was  rested  on  the  language  of  sec. 
129  (1)  of  the  Election  Act,  which  authorizes  the  candidate 
to  appeal  by  giving  a  notice  in  writing,  without  expressly 
authorizing  the  notice  to  be  given  by  an  agent  or  solicitor; 
while  it  expressly  authorizes  the  notice  to  be  served  upon 
the  solicitor  of  the  other  candidate.  I  overruled  the  objec- 
tion, thinking  it  of  no  weight  whatever. 
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I  also  ovemiled  the  other  objection,  thinking  that  the 
right  of  appeal  from  the  recount  of  the  County  Judge 
wafl  clearly  given  to  either  candidate  by  sec.  129  (1),  irre- 
spective of  which  of  them  had  a  majority  ;  and  that  by 
sec.  129  (6)  the .  Judge  is  required  to  recoxmt  "  the  bal- 
lots of  such  of  them  as  are  the  subject  of  appeal/'  and 
to  certify  his  dedision.  It  seemed  to  me,  also,  that,  having 
regard  to  the  provisions  of  sec.  172,  a  successful  candidate 
ought  to  have  the  right  to  have  the  full  tale  of  his  lawful  ma- 
jority established  by  a  recount. 

On  proceeding  with  Mr.  McKay's  appeal,  I  allowed  the 
same  in  respect  of  four  ballots,  disallowing  it  in  respect  of 
a  nimiber  of  others.  At  this  stage,  counsel  for  Mr.  Boyd 
claimed  the  right  to  object  to  certain  other  ballots,  not  pre- 
viously objected  to.  Mr.  Watson  resisted  this,  on  the 
ground  that  Boyd's  appeal  had  been  closed  and  disposed  of. 
I  held,  however,  that  the  appeals  on  both  sides  were  still 
open,  neither  of  them  having  been  limited  to  particular 
ballots,  for  the  Treasons  already  mentioned.  On  the  part  of 
Mr.  Boyd,  five  further  ballots  were  then  objected  to,  of 
which  only  one  was  allowed. 

The  result  of  both  appeals,  therefore,  is  that  each  candi- 
date has  succeeded  in  respiect  of  four  ballots,  and  the  ma- 
jority remains  as  it  was  found  by  the  learned  County  Judge, 
a  majority  of  five  for  McKay.  I  think  there  should  be  no 
costs  to  either  appellant. 


Britton,  J.  June  27th,  1902. 

CHAMBERS. 

Re  parks  and  LAKE  ERIE  and  DETROIT  RIVER 

R.  W.  CO. 

Be  McAIiPINE  and  LAKE  ERIE  and  DETROIT  RIVER 

R.  W.  CO. 

Costs^ArUtration  under  RailvHiy  Act—TamtUm  fty  Judge. 

Motion  by  land-owners  for  order  confirming  taxation  of 
costs  of  arbitration,  and  for  payment  by  the  railway  com- 
pany of  the  balance  of  the  amounts  awarded  and  costs. 

T.  W.  Crothers,  St.  Thomas,  for  the  land-owners. 

H.  E.  Rose,  for  the  company. 

Britton,  J. :— The  costs  not  having  been  taxed  by  *'  the 
Judge,''  as  the  statute  requires,  and  the  company  protesting 
against  the  taxation  by  a  local  officer  of  the  Court,  who  was 
(upon  an  ex  parte  application)  directed  by  the  Judge  to  tax 
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ihem^  I  have  gone  carefully  over  the  costs,  and  I  tax  theiQi 
in  the  McAlpine  case  at  f  1,007.37,  and  in  the  Parks  case  at 
$358.77,  and  I  make  an  order  for  payment,  as  asked  by  the 
land-owners. 

Crothers  &  Price,  St.  Thomas,  solicitors  for  the  land- 
owners. 

J.  H.  Cobnm,  Walkerville,  solicitor  for  the  company^ 

JxjN5  28th,  1908. 

TOWNSHIP  OF  GLOUCESTER  v.  CANADA  ATLANTIC 

R.  W.  CO. 

Way—Road  Alloii>ance----Oh8tructi(>n---Bailway9--Feiu)e8  •-' MuniHp^ 
Corporafionr— By-law— Railway  Act  of  Oanadtk^RaiUoay  Commit' 
tee  of  PfHvy  Council— Infunction— Removal  of  Ohstructiof^-- 
Jurisdiction. 

Appeal  by  defendants  from-  judgment  of  Lount,  J.  (3 
O.  L.  R.  85)  upon  a  stated  case  as  to  the  right  of  the  plain- 
tiffs to  open  an  original  road  allowance,  across  which  the 
defendants^  railway  runs. 

P.  H.  Chrysler,  K.C.,  for  defendants. 

G.  P.  Henderson,  Ottawa,  for  pliedntifls. 

The  Court  (Osler,  Maclennan,  Moss,  Garrow,  JJ.A.) 
dismissed  the  appeal  with  costs,  agreeing  with  the  reasons 
given  by  Lount,  J. 


June  28th,  1902. 
C.  A. 

DOIDGE  V.  DOMINION  COUNCIL  OP  THE  ROYAL 

TEMPLARS  OP  TEMPERANCE. 

Insurance— Benevolent  Society— Disability  Benefit  Certificate— Proof 
of  Age  of  Beneficiary— Waiver  J^  Society— Surrender  of  Certii^- 
cate— Domestic  Forum— Right  to  Ignore— Amendment  of  Consti- 
tution and  By-laws. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
in  favour  of  plaintiff  for  $243,  in  action  to  recover  f  1,000  on  a 
disabiHty  benefit  certificate,  issued  to  plaintiff  by  defendants 
in  1896,  in  substitution  for  one  issued  when  he  becam«^  a 
member  in  1884.  The  plaintiff  alleged  that  h«»  became  70 
yeaars  of  age  on  the  9th  September,  1900,  and  that,  under 
the  terms  of  the  certificate,  he,  on  that  date,  was  entitled  to 
be  paid  $1,000.  The  trial  Judge  found  that  the  plaintiff 
was  not  compelled  to  wait  until  the  year  1914,  but  that, 
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having  attained  the  age  of  70  years,  he  was  entitled  ta  re- 
cover, without  thp  production  or  surrender  of  his  certificate; 
that  defendants  had  waived  their  right  to  have  proofs  of  age 
furnished  hy  plaintiflf,  and  the  condition  requiring  h\m  to 
sign  the  certificate;  that  the  plaintiff  accepted  a  cheque 
for  a  small  sum  only  on  account  of  the  $1,000;  that  he  wai» 
not  compelled  to  appeal  to  the  domestic  forum  of  the  de- 
fendants; and  that  alterations  or  amendments  in  their  consti- 
tution and  by-laws  since  the  certificate  could  not  have  the 
effect  of  reducing  the  amount  to  which  plaintiff  was  entitled, 
which  was  $243,  with  interest  from  the  8th  October,  1900^ 
without  prejudice  to  defendants^  right  to  recover  any  sums 
which  since  action  have  become,  or  may  hereafter  become 
due  to  them  in  respect  of  the  certificate. 

G.  H.  Watson,  K.C.,  and  Z.  Gallagher,  for  the  appellants^ 
defendants. 

S.  F.  Washington,  K.C.,  for  the  plaintiff. 

The  Court  (Armour,  C. J.O.,  Osler,  Maclennan,  Moss> 
JJ.A.)  dismissed  the  appeal  with  costs,  and  affirmed  the 
judgment,  except  as  to  the  amount  recovered,  which  waft 
reduced  to  $108,  with  interest  from  8th  October,  1900,  less 
$27  received  on  account. 


June  28th,  1902-. 
C.  A. 

HOPKIN    V.    HAMILTON    ELECTRIC    LIGHT    AND 

CATARACT  POWER  CO. 

Campanu — Electric  Light  Companu — Nuisance—Vibration  Caused  htf 
Company's  Machinery— Adjoining  Property — Injunction— Damages 
—R.  8.  O.   1897  ch,  200;  ch,  207,  sees,  9,  10,  13-20, 

Appeal  by  defendants  from  judgment  of  Street,  J.  (2  0. 
L.  R.  240),  in  favour  of  plaintiff  in  action  to  restrain  defen- 
dants from  continuing  a  nuisance,  aad  for  damages. 

G.  Lynch-Staunton,  K.C.,  and  W.  W.  Osborne,  Hamil- 
ton, for  appellants. 

D^Aircy  Tate,  Hamilton,  for  plaintiff. 

The  Court  (Armour,  C. J.O.,  Osler,  Maclennan,  Moss, 
JJ.A.)  dismissed  the  appeal  with  costs,  agreeing  with  the 
reasons  of  Street,  J. 
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Maclennan,  J.A.  July  4th,  1902. 

C.A. — CHAMBERS. 

Re  MUSKOKA  PROVINCIAL  ELECTION. 

MAHAFFY  v.  BRIDGLAND. 

Purliamentary  Election— Recount   of  Ballots— Irregular   Marking — 

Initials  of  Deputy  Returning  Officer^ 

Appeals  by  both  candidates  fr(Hn  the  decision  of  the 
Judge  of  the  District  Court  of  Muekoka  upon  a  re- 
count of  the  votes  cast  at  the  election. 

C.  A.  Hasten   and  Eric  N.  Armour,  for  MahafEy. 

R.  A.  Grant,  for  Bridgland. 

Maclennan,  J.A. : — On  Mahaffy^s  appeal,  I  disallow  ail 
the  objections  to  the  Judge^s  rulings  except  two.  Two  bal- 
lots, numbered  5081  and  7971,  were  marked  for  Bridgland 
with  a  straight  line  only,  and  were  allowed  for  him.  I  think 
they  should  have  been  rejected. 

On  Bridgland's  appeal,  twa  ballots,  numbers  1761  and 
6987,  were  marked  with  a  cross,  the  one  upon,  and  the  other 
above,  the  upper  line.  These  were  rejected.  I  think  they 
should  have  been  counted  for  Bridgland.  No.  5067,  marked 
with  a  straight  line  and  allowed  for  MahafEy,  should  be  dis- 
allowed. No.  26,  disallowed  by  the  Judge,  should  be  allowed 
for  Bridgland — a  cross  made  by  three  or  four  strokes  of  the 
pencil.  ■] 

The  Judge  disallowed  all  the  votes  at  No.  17  Wood  and 
Medora,  on  the  ground  that  the  deputy  returning  officer, 
whose  name  was  Henry  Cully  Guy,  initialled  all  the  ballots 
at  his  poll  "  H.  G.,"  instead  of  "  H.  C.  G."  The  Judge  also 
disallowed  all  the  votes  at  poll  18  Wood  and  Medora;,  on 
the  ground  that  the  deputy  returning  officer,.  William  D. 
McNaughton,  indorsed  the  ballots  with  the  initial  "  McN.,^' 
instead  of  with  the  full  initials  of  his  name. 

I  am  of  opinion  that — the  sole  purpose  of  requiring  the 
deputy  returning  officer  to  indorse  his  name  or  initials  upon 
the  ballot  being  to  secure  the  identification  of  the  ballot 
brought  back  by  the  voter  as  that  which  was  delivered  out  to 
him — the  initials  used  by  both  these  officers  were  sufficient. 
The  Legislature  has  shewn  its  intention,  when  everything 
else  is  found  to  be  regular,  not  to  require  great  exactness 
in  the  matter  of  the  name  or  initials,  by  enacting  that  where 
the  number  of  ballots  which  were  used  is  found  to  be  cor- 
rect, the  total  absence  of  name  or  initials  on  some  of  them 
should  not  be  ground  for  rejection:  sec.  112  (2).    There 
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was  no  suggestion  that  the  number  of  ballots  found  at  these 
polls  was  not  correct,  and,  that  being  so,  I  do  not  think  it 
would  have  been  right  to  disallow  the  votes  if  none  of  them 
had  been  initialled.  However  that  may  be,  I  think  they 
were  sufficiently  initialled  within  the  meaning  of  the 
statute. 

A  ballot,  No.  3438,  at  Wood  and  Medora  17,  which  had 
a  small  pencil  marking  thereon,  which  might  be  taken  for 
the  letter  *^c,^^  was  allowed  by  the  deputy  returning  officer, 
and  I  ami  unable  to  say  he  was  wrong  in  allowing  it  for 
Bridgland. 

Both  parties  have  been  pat Qy  fiuccessful  in  the  appeal 
I  think  it  is  not  a  case  for  costs.  • 


Street,  J.  July  9th,  1902. 

TRIAL. 

GILLETT  V.  LTJMSDEN. 
Trade  Jfarlc— "  Cream  Yeast  "-^Protection^AcquieitUm  of  Bight  ft^ 

User-^A  Itandonment — Injunction, 

Action  to  restrain  defendants  from  infringing  a  trade 
mark  registered  in  1877  as  "Gillett^s.  Cream  Dry  Hop 
Yeast,"  and  the  sale  of  goods  under  the  name  "  Jersey  Cream 
Yeast"  as  calculated  to  deceive  purchasers,  and  lead  them 
to  believe  that  they  were  purchasing  the  plaintifPs  yeast 

C.  A.  Hasten   and  J.  H.  Spence,  f or  plaintiflE. 

F.  C.  Cooke,  for  defendants.  [ 

Street,  J.: — I  am  of  opinion  that  the  words  '^  cream 
yeast"  are  not  the  proper  subject  of  a  trade  mark,  being 
common  words  of  description:  Partlo  v.  Todd,  14r  A.  R. 
444,  452;  Provident  Chemical  Works  v.  Canada  Chemical 
Co.,  2  0.  L.  R.  182^  185. 

The  plaintifE  must,  therefore,  fail  upon  the  branch  of 
his  case  which  depends  upon  his  ownership  of  the  regis- 
tered trade  mark.  I  think,  however,  that  he  is  entitled  to 
succeed  upon  the  ground  that  his  yeast  had  long  ago  acquired 
a  reputation  in  the  market  under  the  name  of  "cream 
yeast,"  and  that  name  is  his  property  as  against  other  per- 
sons seeking  to  use  it  for  the  purpose  of  selling  other  goods 
of  the  same  character:  Kerly  on  Trade  Marks,  2nd  ed.,  p.  475. 
The  evidence  that  he  had  not  for  some  years  before  1^01 
sold  many  boxes  of  the  article  does  not  shew  an  abandon- 
ment of  the  right  to  use  the  name  in  connection  with  the 
goods,  for  he  has  always  beeji  prepared  to  furnish  it  in  the 
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« 

few  cases  between  the  end  of  1894  and  the  beginning  of 
1901  when  it  was  asked  for:  Kerly  on  Trade  Marks,  ^nd 
ed.,  p.  346. 

There  should,  therefore,  be  a  declaration  that  the  defen- 
dants, by  nsing  the  word  "  cream,^^  as  applied  to  their  yeast, 
liave  infringed  the  plaintifiE's  rights,  and  a  judgment  for  a 
perpetual  injunction  restraining  them  from  doing  so;  and 
the  defendants  must  pay  the  costs  of  the  action. 

MacMahon,  J.  July  10th,  1902. 

TRIAL. 

STEWART  V.  WALKER. 

Will— Proof  of  Copy  tclien  Original  not  Produced—Loss  or  Destruc- 
tion of  Original—Revocation— Evidence— Action  to  Establish  Will 
— Parties— Administrator  Pendente  Lite, 

Action  to  establish  the  will  of  the  late  John  A.  McLaren^ 
of  Perth,  who  died  in  January,  1902 

The  deceased  was  illegitimate,  and  after  his  death  a 
will  said  to  have  been  made  by  him  four  years  before  could 
not  be  found,  and  no  original  testamentary  document  could 
be  found  or  produced,  and  it  was  alleged  by  the  Attomey- 
Oeneral  for  the  Province  of  Ontario,  and  by  a  sister  of  the 
deceased,  the  defendant  Eliza  Mclntyre,  that  MclAren 
died  intestate,  and  that,  by  reason  of  his  illegitimacy,  all 
his  property  escheated  to  the  Crown,  and  a  declaration  was 
accordingly  claimed  by  the  Attomey-Qeneral  as  to  the  vest- 
ing of  the  property  in  the  Crown. 

The  plaintiff  was  a  nephew  of  Mr.  McLaren,  and  it  was 
shewn  that  he  was  and  had  been  for  many  years  the  espe- 
cial favourite  of  Mr.  McLaren.  The  plaintiff  alleged  that 
four  years  ago  a  will  had  been  drawn  for  Mr.  McLaren,  under 
Jiis  instructions,  by  which  certain  bequests  were  made  to 
the  defendants,  being  his  brothers  and  sisters,  and  to  Mr. 
Walker,  who  was  his  confidential  bookkeeper,  and  to  Miss 
Hamilton,  and  that,  after  such  specific  bequests,  the  whole 
of  the  residue  of  the  estate  was  by  the  will  given  to  the 
plaintiff.  A  copy  of  the  will  was  made  at  the  time  of  the 
execution  of  the  original,  and  this  copy  was  produced  at  the 
trial  of  the  action.  It  was  contended  by  the  Attorney- 
General  and  by  the  defendant  Eliza  Mclntyre,  who  was  a 
•sister,  that  the  will  referred  to  had  been  revoked,  and  that 
another  will  had  been  made;  and  a  large  amount  of  evidence 
was  given  at  the  trial  on  the  question  of  revocation  or  inten- 
tion to  revoke  the  will  which  was  made  in  plaintiff's  favour. 

G.  H.  Watson,  K.C.,  for  plaintiff. 
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S.  H.  Blake,  K.C.,  K  G.  MaUoch,  K.C.,  A.  C.  Shaw, 
Perth,  and  J.  M.  BaJderson,  Perth,  for  the  defendants 
Walker,  Barbara  Stewart,  and  the  Cleveland  Stewarts. 

W.  B.  Eiddell,  K.C.,  for  defendant  Minnie  Hamilton. 

J.  Lorn  McDougall,  Ottawa,  for  defend^jit  Eliza  Mo- 
Intyre. 

G.  F.  Shepley,  K.C.,  A.  B.  Aylesworth,  K:.C.,  and  J.  A. 

Allan,  Perth,  for  the  Attorney-General. 

MacMahon,  J.  (after  an  exhaustive  review  of  the  evi- 
dence and  reference  to  Sugden  v.  Lord  St.  Leonards,  1  P. 
D.  at  pp.  76,  201,  203,  224,  225,  232;  Poulton  v.  Poulton,  1 
Sw.  &  Tr.  55;  Finch  v.  Finch,  1  P.  D.  371;  Battyll  v.  Lyles, 
4  Jur.  718;  Allen  v.  Morrison,  17  N.  Z.  L.  E.  678,  [1900] 
A,  C.  604,  concluded): — ^There  is  not  in  this  case,  as  there 
was  in  Allen  v.  Morrison,  a  presumption  against  the  hypo- 
thesis of  fraudulent  abstraction.  There  is  here,  as  there 
was  in  Finch  v.  Finch,  Battyll  v.  Lyles,  and  Sugden  v.  Lord 
St.  Leonards,  evidence  from  which  a  strong  inference  arises 
that  the  will  was  fraudulently  abstracted  by  the  person  (the 
defendant  Eliza  Mclntyre)  who  declared  almost  immedi- 
ately after  the  death  of  the  testator  that  she  had  in  her 
possession  his  private  papers,  which  she  said  would  prevent 
the  Stewarts  handling  a  dollar  of  McLaren's  money. 

But,  although  on  the  evidence  this  inference  may  be 
drawn,  yet,  for  the  reasons  stated  in  Finch  v.  Finch,  the 
Court  is  not  bound  to  come  to  a  conclusion  one  way  or  the 
other  on  that  question. 

McLaren  during  his  last  illness  gave  directions  to  Jthe 
plaintiff  as  to  the  management  of  some  of  the  more  import- 
ant matters  connected  with  his  business.  He  knew  his  ill- 
ness was  of  a  serious  nature,  and,  had  he  not  thought  the 
will  was  still  in  existence,  he  was  fully  capable  of  giving  in- 
structions for  a  new  will,  unless  he  had  changed  his  mind, 
and  intended  that  the  Government  should,  by  his  intestacy, 
become  possessed  of  his  whole  estate. 

The  evidence  satisfies  me  that  there  was  no  change  of 
mind  in  the  testator  towards  the  beneficiaries  named  in 
the  will,  and  from  the  expressions  used,  by  him  up  to  a  late 
period  of  his  life  his  determination  not  to  diei  intestate  re^ 
mained  unaltered. 

The  testator  was  a  man  of  education  andi  excellent  busi- 
ness capacity,  and  had  full  knowledge  of  the  contents  of  his 
will,  and  approved  of  the  same.  There  was  no  evidence 
of  undue  influence  by  the  plaintiff,  his  solicitor,  who  drew 
the  will.     The  provisions  contained  in  the  will  emanated 
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wholly  from  the  testator,  and  were  dictated  by  hink  And 
from  the  evidence,  I  con.clude  he  was  not  a  man  who  would 
be  influenced  as  to  the  disposition  of  his  property  by  the 
plaintiff  or  any  one  else. 

Before  the  trial  commenced  counsel  for  the  Attomey- 
Oeneral  urged  that  the  National  Trust  Company,  which  had 
been. by  consent  appointed  administrator  pendente  lite  of 
the  estate^  real  and  personal,  of  John  A.  McLaren,  was  a 
necessary  party  to  the  suit. 

Mr.  Aylesworth  cited  two  cases  in  support  of  his  conten- 
tion, viz.,  Dowdeswell  v.  Dowdeswell,  9  Ch.  D.  294,  and 
Weiland  v.  Bird,  [1894]  P.  262,  In  Dowdeswell  v.  Dowdes- 
well, where  the  object  of  the  suit  was  to  establish  the  title 
of  the  plaintiff  as  the  sole  next  of  kin,  it  was  held  that  a 
general  administrator  of  the  testator's  estate  was  a  neces- 
sary party  to  the  suit,  and  not  an  administrator  ad  litem. 
There  is  no  reference  whatever  in  the  case  to  an  adminis- 
trator pendente  lite.  In  Weiland  v.  Bird  the  only  question 
was  as  to  when  the  fimctions  of  an  administrator  pendente 
lite  terminated,  and  it  was  decided  that  they  terminated 
with  a  decree  pronouncing  in  favour  of  a  will  with  exe- 
cutors. The  President  (Sir  Francis  Jeune)  said:— "After 
that  (the  decree)  the  position  is  the  same  as  if  there  never 
had  been  a  lis,  and  as  if  a  testator  had' died  leaving  an  un- 
disputed will,  with  executors." 

Wharton's  Law  Lexicon  says: — ^"Administration  pen- 
dente lite  is  granted  where  a  suit  is  commenced  in  the  Pro- 
bate Court  concerning  the  validity  of  a  will  or  the  right 
to  administration,  until  the  suit  be  determined,  in  order 
that  there  may  be  somebody  to  take  care  of  the  testator^s 
estate.'* 

In  England,  by  an  amendment  to  the  Probate  Act,  20  & 
21  Vict.  ch.  77,  sec.  70,  it  is  provided  that,  "pending  any 
suit  touching  the  validity  of  the  will  of  any  deceased  person, 
or  for  obtaining,  recalling,  or  revoking  any  probate  or  any 
grant  of  administration,  the  Court  of  Probate  may  appoint 
an  administrator  of  the  personal  estate  of  such  deceased 
person:  and  the  administrator  so  appointed  shall  have  all 
the  rights  and  powers  of  a  general  administrator,  other  than 
the  right  of  distributing  the  residue  of  such  personal  estate, 
and  every  such  administrator  shall  be  subject  to  the  imme- 
doate  control  of  the  Court,  and  act  under  its  direction.'' 

Under  this  Act,  an  administrator  pendente  lite  may  be 
appointed  at  the  instance  of  a  creditor  who  is  not  a  party 
to  the  suit:  Tichbome  v.  Tichbome,  1  P.  &  D.  730. 
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The  administrator  pendente  lite  is  not  a  necessary  party 
to  the  suit. 

There  will  be  judgment  declaring  that  the  late  John 
Alexander  McLaren  duly  executed  and  published  his  last 
will^  as  set  out  in  the  5th  paragraph  of  the  statement  of 
claim,  and  that  the  plaintiff,  as  executor  of  said  last  will 
(a  true  copy  of  which  was  produced  at  the  trial,  and  marked 
as  exhibit  3),  is  entitled  to  propound  the  fiame,  and  to  have 
probate  thereof  issued  to  him. 

The  costs  of  all  the  parties,  except  of  the  defendants 
Eliza  Mclntjnre  and  the  Attorney-General,  to  be  paid  out 
of  the  estate.  The  plaintiff  is  entitled  to  costs  as  between 
solicitor  and  client. 

The  defendant  Eliza  Mclntyre  must  bear  her  own  costs. 
The  Crown  is*  only  entitled  to  costs  where  there  is  some- 
thing coming  to  it  out  of  the  estate:  Perkins  v.  Bradley, 
1  Ha.  219;  Morgan  on  Costs,  2nd  ed.,  p.  337. 


July  12th,  1902. 
divisional  court. 

McINTYRE  V.  TOWN  OF  LINDSAY. 

Way—Non-repair-^Injury  to  Persotir-Municipal  Corporation — Trench 
Dug  by  Oils  Company — Consent  of  Corporation— LiabiUty  of  Both 
—Relief  Over. 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Victoria  dismissing  the  action  as  against  the  town  corpora- 
tion with  costs.  The  action  was  brought  against  the  town 
corporation  and  the  Lindsay  Gas  Company  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  on  the  night  of  the 
9th  October,  1901,  by  stepping  into  a  deep  trench  dug  by 
the  defendant  company  along  one  of  the  streets  of  the  town. 
Judgment  was  entered  for  plaintiff  against  the  company  for 
f  75  and  costs.  The  company  had  been  authorized  by  a  by- 
law of  the  town  council  to  lay  down  their  mains  along  the 
streets  of  the  town,  they  agreeing  to  indemnify  the  corpora- 
tion for  all  damages  to  arise  therefrom,  and  to  properly 
protect  and  warn  the  public  against  accidents  by  lights.  At 
the  same  time  that  the  gas  company  had  opened  a  trench 
at  the  point  in  question,  the  town  corporation  were  laying 
a  granolithic  walk,  and  had  erected  a  barrier  round  the  walk 
usually  used  by  pedestrians.  The  plaintiff  was  turned  out 
of  the  usual  path  by  this  barrier,  and  slipped  in  the  dark 
into  the  ditch  and  was  injured.     Neither  of  the  defendants 
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had  jput  up  any  lights  at  the  point  in  question^  and  the  street 
itsell  was  dark.  On  previous  nights  the  gas  company  had 
hung  lamps  along  the  excavation  to  warn  persons  of  its 
existence.  j 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street 
and  Britton,  JJ.  i 

William  Steers,  Lindsay,  for  plaintiff. 
H.  L.  Drayt<jn,  for  defendants. 

Street,  J.: — The  action  was  properly  brought  against 
both  the  town  corporation,  whose  duty  it  was  to  keep  th^ 
highway  in  repair,  and  the  gas  company,  who  had  dug  the 
trench:  Stilliway  v.  City  of  Toronto,  20  0.  R.  98.  An  ab- 
solute duty  was  cast  upon  the  town  corporation  by  sec.  606 
'of  the  Municipal  Act  to  keep  the  highway  in  repair,  and 
they  could  not  divest  themselves  of  this  duty  by  requiring 
the  gas  company  to  assume  it.  The  gas  company  had  no 
right  to  dig  up  the  highway  without  the  authority  of  the 
by-law  passed  by  the  council,  and  in  giving  that  authority 
the  town  corporation  did  not  free  itself  from  its  statutory 
liability.  Section  611  does  not  apply,  because  the  gas  com- 
pany was  acting  with  the  consent  and  license  of  the  corpora- 
tion. The  evidence  shews  that  the  highway  was  out  of 
repair  to  the  knowledge  of  the  town  corporation,  and  that 
the  accident  was  caused  by  such  non-repair  and  by  the  negli- 
gence of  both  defendants  to  see  that  the  trench  was  lighted. 

Appeal  allowed,  and  judgment  to  be  entered  for  plaintiff 
against  both  defendants  for  $75  with  costs.  The  town  cor- 
poration to  have  judgment  over  against  the  gas  company 
for  the  amount  so  recovered  and  the  costs  of  the  plaintiff  and 
of  the  town's  defence.  The  plaintiff  to  be  paid  the  costs 
of  this  appeal  by  the  town  corporation,  but  the  town  corpora- 
tion should  not  recover  these  costs  from  the  gas  company. 
No  costs  of  appeal  to  gas  company. 

Falconbridge,  C.J.,  concurred,  and  referred  to  and 
distinguished  Dallas  v.  Town  of  St.  Louis,  32  S.  C.  R.  120. 

Britton,  J.,  concurred. 

William  Steers,  Midland,  solicitor  for  plaintiff. 
G.  H.  Hopkins,  Lindsay,  solicitor  for  defendant  cor- 
poration. 

Hugh  O'Leary,  Lindsay,  solicitor  for  defendant  company. 


494 

June  28th,  1902. 
C.  A. 

McDONfiLL  V.  CITY  OF  TORONTO. 

I 

Assessment  and  Taxes— Local  Improvement  Rates— Charge  on  Land— 
Distress— Invalid  By-law— Validating  Statute— Eftect  of— Front- 
age Taa>— Special  Rate, 

Appeal  by  plaintiff  from  judgment  of  Bobertson,  J., 
dismissing  the  action.  The  plaintiff  claimed  a  declaration 
that  the  assessment  of  plaintiff^s  property  for  local  im- 
provements (part  of  the  cost  of  opening  up  Sunnyside 
avenue,  in  the  city  of  Toronto)  for  the  years  1892,  1893, 
1894,  1896,  and  1897,  was  illegal  and  void;  that  the  defen- 
dants had  no  right  to  distrain  for  such  taxes ;  and  that  they 
had  now  no  right  to  collect  such  taxes  by  action  or  in  any 
other  way;  and  that  such  taxes  did  not  form  a  charge  on 
plaintiff's  lands  fronting  on  Indian  road. 

On  12th  Jejiuary,  1892,  f  36,617.77  was  required  to  be 
raised  by  the  issue  of  debentures  to  pay  for  the  opening 
and  construction  of  Sunnyside  avenue,  and  the  city  engi- 
neer having  submitted  a  description  of  the  property  that 
would  be  benefited  by  such  opening,  as  recommended  on  the  , 
initiative,  the  defendants'  counsel  on  1st  February,  1892, 
passed  by-law  No.  3012  to  provide  for  borrowing  money  by 
the  issue  of  debentures  secured  by  local  special  rates  on  the 
property  fronting  or  abutting  on  Sunnyside  avenue.  The 
by-law  imposed  a  special  rate  of  34  cents  and  8  mills  on  the 
real  property  described  in  it,  according  to  the  frontage 
thereof,  sufficient  to  produce  in  each  year  $2,687.70,  for  20 
years.  Under  this  by-law  the  defendants  '  assessed  the 
plaintiff  upon  a  frontage  of  671.3  feet  for  an  annual  pay- 
ment of  $233.60.  In  passing  the  by-law  and  making  the 
assessment  the  provisions  of  53  Vict.  ch.  50,  sec.  618  (1) 
and  (2),  (0.)  then  in  force,  were  not  observed. 

By  56  Vict.  ch.  85  (0.)  this  by-law  and  all  debentures  is- 
sued and  to  be  issued  thereunder,  and  all  assessments  made 
were  validated  and  confirmed. 

The  plaintiff's  land  was  assessed  in  the  assessment  rolls 
for  the  years  1892  to  1898,  inclusive,  but  she  disputed  the 
assesssments,  and  paid  no  taxes  for  any  of  these  years. 

A  bailiff,  acting  under  a  warrant  from  the  collector  of 
taxes  for  1896  and  1897,  on  the  17th  May,  1899,  distrained 
the  plaintiff's  sroods  for  $1,347.77  for  taxes  therein  alleged 
to  be  in  arrear  for  1896  and  1897. 
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The  plaintiff  thereupon  gave  a  bond  to  the  defendimto 
reciting  that  they  claimed  from  her  $1,347.77  for  local  im- 
provement taxes  (and  percentages  thereon)  for  1892,  1893, 
1894,  1896,  and  1897,  for  the  opening  of  Sunnyside  avenue, 
and  also  f 530.63  for  like  taxes  for  1895  and  1898  and  in- 
terest thereon,  and  that  the  plaintiff  had,  since  the  taxes 
for  1892  became  payable,  asserted  that  the  city  had  no  right 
to  assess  such    taxes    upon    her    property  extending  from 
Siumyside  avenue  to  Indian  road,  some  portions  of  which 
were  mortgaged,  and  that   the  collector  had  no  right  to 
seize  any  of  her  goods  for  such  taxes,  and  that  her  lands 
and  goods  were  not  liable  therefor,  and  that  it  had  been  ar- 
ranged that  plaintiff  should  bring  an  action  against  de- 
fendants to  test  the  right  to  collect  such  taxes  either  by 
distress  or  action  or  in  any  other  way,  or  to  charge  them 
upon  the  land,  the  question  of  the  taxes  for  the  two  dif- 
ferent periods   being   treated   as    different   issues,    which 
bond  contained  a  condition  for  making  the  same  void  if 
plaintiff  should  well  and  truly  prosecute  the  action  and 
pay  whatever  might  be  found  due  to  defendants  in  respect 
to  the  taxes,  and  costs.     The  plaintiff  agreed  not  to  make 
any  objection  on  account  of  the  defendants  not  having  in- 
cluded the  taxes  for  1895  and  1898  in  the  distress  made. 

The  plaintiff  had  resided  on  the  land  ever  since  she  be- 
came the  owner  of  it,  in  1886,  and  had  always  ample  goods 
on  the  land  out  of  which  the  amount  of  the  taxes  could 
have  been  levied  by  distress  in  each  yecir. 

The  appeal  was  heard  by  Armour,  C.J.O.,  Osler,  Mac- 

LENNAN,  Moss,  LiSTER,  JJ.A. 

W.  Caesels,  K.C.,  and  W.  H.  Lockhart  Gordon,  for  ap- 
pellant, plaintiff. 

E.  D.  Armour,  K.C.,  and  W.  C.  Chisholm,  for  defendants 
the  city  corporation. 

H.  C.  Fowler,  for  defendant  Duncan. 

Armour,  C.J.0. — The  provisions  of  the  law  governing 
the  proceedings  taken  in  1892  fere  to  be  found  in  53  Vict, 
ch.  50,  as  amended  by  54  Vict.  ch.  42. 

By-law  3012  was  intended  to  be  passed  under  the  au- 
thority of  sec.  612  (setting  it  out,  and  also  sees.  613  and  618 
(1)  and  (2). 

No  notice  was  ever  given  as  required  by  sec.  618  (1)  and 
(2),  and  no  Court  of  Revision  was  held,  and  none  of  the 
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parties  aflfected  by  the  proposed  assessment  had  any  oppor- 
tunity of  being  heard  against  it;  and,  notwithstanding  this, 
the  Legislature,  by  what  cannot  be  regarded  as  other  than 
an  abuse  of  power,  validated  and  confirmed  it. 

The  first  question  to  be  determined  is  whether  by-law 
number  3012  and  the  assessment  made  thereunder,  validated 
and  confirmed  as  they  were  by  the  Legislature,  formed  any 
lien  or  charge  upon  the  real  estate  of  the  plaintiff;  and  it 
is  only  by  virtue  of  sec.  343,  R.  S.  0.  1887  ch.  184,  that 
they  could  be  held  to  form  such  lien  or  charge,  which  sec- 
tion provides  that  "  Every  special  assessment  made,  and 
every  special  rate  imposed  and  levied,  under  any  of  the  pro- 
visions of  this  Act,  and  all  sewer  rents  and  charges  for  work 
or  services  done  by  the  corporation,  on  default  of  the  owners 
of  real  estate,  under  the  provisions  of  any  valid  by-law  of  the 
council  of  the  said  corporation,  shall  form  a  lien  and  charge 
upon  the  real  estate  in  respect  of  which  the  same  shall  have 
been  assessed  and  rated  or  charged,  and  shall  be  collecttd 
in  the  same  manner,  and  with  the  like  remedies,  as  ardinaijr 
taxes  upon  real  estate  are  collectable  under  the  provisions 
of  the  Assessment  Act/^ 

In  order  to  the  assessment  of  a  valid  rate  upon  the  real 
property  fronting  or  abutting  upon  Sunnyside  avenue  for 
the  expense  of  opening  the  same  the  real  property  so  front- 
ing or  abutting  which  was  immediately  benefiteii  thereby  must 
have  been  ascertained  and  determined,  for  it  was  upon  the 
real  property  to  be  benefited  thereby  that  the  "special  rate 
was  to  be  assessed,  and  not  upon,  but  only  according  to,  the 
frontage  thereof.  And  the  proportion  in  which  the  assess- 
ment of  the  cost  thereof  was  to  be  made  on  the  various 
portions  of  real  estate  so  benefited  must  also  have  been 
ascertained  and  determined,  and  this  is  made  more  appai- 
ent,  if  need  there  was,  by  the  notice  required  to  be  given 
by  section  618  (2),  shewing  the  amount  of  the  assessment 
"on  the  particular  piece  of  property.'' 

Now,  by-law  number  3012  did  not  provide  any  means 
of  ascertaining  and  determining  what  real  property  would 
be  immediately  benefited  by  the  opening  of  Sunnyside 
avenue,  the  expense  of  which  was  to  be  assessed  upon  the 
real  property  to  be  benefited  thereby,  nor  did  it  ascertain 
and  determine  it,  nor  did  it  provide  any  means  of  ascer- 
taining and  determining  the  proportions  in  whicli  the  as- 
sessment of  the  cost  thereof  was  to  be  made  on  the  various 
portions  of  real  estate  so  benefited,  nor  did  it  ascertain  and 
determine  them. 
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Nor  was  the  real  property  immediately  benefited  by  the 
opening  of  Sunnyside  avenue,  the  expense  of  which  was 
proposed  to  be  assessed  upon  the  real  property  benefited 
thereby,  ascertained  and  determined  by  the  proposed  assess- 
nuent  made  under  the  said  by-law,  nor  were  the  proportions 
in  which  the  assessment  of  the  cost  thereof  was  to  be  made 
on  the  various  portions  of  real  estate  so  benefited  ascertained 
and  determined  by  the  said  proposed  assessment. 

The  by-law  treats  the  frontage  or  front  line  of  the  real 
property  fronting  or  abutting  upon  Sunnyside  avenue  as  real 
property,  and  imposes  the  special  rate  thereon  instead  of 
imposing  it  upon  the  real  property  fronting  or  abutting  on 
Sunnyside  avenue  according  to  the  frontage  or  front  line 
thereof,  when  in  truth  and  in  fact  this  frontage  or  front 
line  of  the  real  property  fronting  or  abutting  upon  Sunii)^'- 
side  avenue  is 'not  real  property  at  all,  but  a  mere  mathe- 
matical line — length  without  breadth — and  which  could  not 
be  the  subject  of  a  lien  or  charge  within  the  meaning  of  sec. 
343  above  quoted. 

And  all  that  was  done  by  the  proposed  assessment  made 
under  the  said  by-law  was  to  set  down  the  names  of  the 
owners  of  the  real  property  fronting  or  abutting  upon 
Sunnyside  avenue,  the  frontage  of  the  real  property  of  each 
so  fronting  or  abutting,  the  annual  payment  to  be  nmde 
by  each,  and  the  number  of  each  upon  the  assessment  roll 
for  1892. 

.  The  by-law  and  proposed  assessment  thereunder,  in  my 
opinion,  therefore,  formed  no  lien  or  charge  upon  the  real 
estate  of  the  plaintiff,  and  forming  no  lien  or  charge  upon 
it,  the  validating  and  confirming  by  the  Legislature  of  the 
by-law  and  assessment  created  no  lien  or  charge  upon  it. 

The  effect,  however,  in  my  opinion,  of  the  validating  and 
confirming  by  the  Legislature  of  the  by-law  and  assessment 
was  to  constitute  a  valid  personal  assessment  of  the  plaintiff 
for  an  annual  special  rate  for  twenty  years  from  the  first 
day  of  January,  1892,  of  thirty-four  cents  and  eight  mills 
per  foot  of  the  frontage  of  her  real  property  fronting  or 
abutting  upon  Sunnyside  avenue,  which  frontage  is  now 
agreed  to.be  six  hundred  and  twenty-one  feet,  collectable  in 
the  same  manner  and  with  the  like  remedies  as  ordinary  taxes 
upon  real  estate  are  collectable  under  the  provisions  of  the 
Assessment  •  Act. 

There  was  no  valid  reason  why  this  special  rate  should 
not  have  been  collected  for  the  years  1892,  1893,  1894,  1895, 
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and  1898  by  the  respective  collectors  for  those  years  respec- 
tively, but  they  neglected  their  duty  in  this  respect,  and  the 
special  rate  for  those  years  has  thus  become  lost  to  the  de- 
fendants: Caston  V.  City  of  Toronto,  30  0.  B.  16,  26  A.  K. 
259,  30  S.  C.  R.  397. 

The  collector's  rolls  for  the  years  1896  and  1897  were 
in  the  collector's  hands,  although  the  time  at  which  they 
should  have  been  returned  had  expired,  and  the  seizure  by 
him  of  the  plaintiff's  goods  for  the  special  rate  for  those 
years  was,  therefore,  justifiable:  Newberry  v.  Stephens,  16 
IT.  C.  R.  65;  Lewis  v.  Brady,  17  0.  R.  377. 

Upon  payment,  therefore,  by  the  plaintiff  of  the  special 
rate  for  the  years  1896  and  1897  and  the  costs  of  the  dis- 
tr^v«?B.  her  bond  will  be  delivered  up  to  be  cancelled,  and  the 
said  by-law  8nd  assessment,  and  the  statute  validating:  and 
confirming  the  same,  will  be  declared  to  form  no  lien  or 
charge  upon  her  real  estate. 

And  as  to  the  costs,  there  should  be  no  costs  of  the 
action  to  either  party,  but  the  plaintiff  should  have  the 
costs  of  the  appeal. 

OsLER  and  Moss,  JJ.A.,  wrote  opinions  to  the  same 
effect. 

Maclennan,    J.A.,     dissenting,     gave    his    reasons   n 
writing. 

Lister,  J.A.,  died  while  the  appeal  was  sub  'judict* 
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TRLA.L. 

NEELY  V.  PETER. 


Water  and  Watercourses — Injury  to  Land  by  Flooding—Ctaim  for 
Damages — Summary  Procedure— Costs  of  Action— Erection  and 
Maintenance  of  Dam — lAahility  of  Oumers — Tolls — Liability  of 
Lumbermen  Using  Dam. 

Action  by  the  owner  of  land  upon  a  river  against  the 
original  defendants  for  flooding  such  land  by  a  dam.  At 
the  trial  it  appeared  that  the  dam  was  the  property  of  an' 
improvement  company  incorporated  under  the  Timber  Slide 
Companies  Act,  R.  S.  0.  ch.  194,  and  that  the  original  de- 
fendants had  used  it  for  the  purpose  only  of  floating  logs 
-down  the  river;  and  the  improvement  company  were  added 
as  defendants. 

r      0.  M.  Arnold,  Bracebridge,  for  plaintiff. 

W.  L.  Ilaight,  Parry  Sound,  for  defendant. 

Street,  J.,  held,  that,  although  {ss  decided  in  Blair  v. 
Chew,  21  C.  L.  T.  Occ.  N.  404)  a  plaintiff  is  not  bound  to  pro- 
ceed summarily  upon  a  claim  such  as  this,  under  R.  S.  0.  ch. 
85,  but  has  a  right  to  bring  an  action  in  the  ordinary  way, 
yet.  in  the  absence  of  any  good  reason  for  not  proceeding 
under  the  special  Act,  a  plaintiff  who  brings  an  action 
should  not  be  allowed  the  costs  of  doing  so. 

2.  There  is  nothing  in  the  Act  under  which  the  added 
defendants  were  incorporated  which  confers  upon  them  any 
Tight  to  flood  private  property  unless  they  have  first  taken 
the  steps  authorized  by  the  Act  for  expropriating  the  pro- 
perty or  settling  the  compensation  to  be  paid  for  flooding 
it,  which  these  defendants  had  not  done. 
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3.  KoT  were  the  defendants  assisted  by  sees.  15  and  16 
of  B.  8.  O.  ch.  140,  for,  even  if  the  dam  was  erected  before 
the  plaintiff's  purchase  of  his  property  from  the  Crown, 
there  was  nothing  to  shew  that. the  price  he  paid  was  re- 
duced in  consequence. 

4.  But  sec.  1  .of  R.  S.  0.  ch.  142  places  the  public  ad- 
vantage of  allowing  lumbermen  to  use  rivers  and  streams 
as  highways  for  carrying  their  logs  to  a  market^  above  the 
private  damage  and  inconvenience  which  may  necessarily  be 
caused  to  individual  riparian  proprietors  by  their  doing  so, 
and  the  original  defendants  were  not  liable  for  any  damage 
sustained  by  the  plaintiff  by  reason  of  their  having,  during 
any  spring,  autumn,  or  summer  freshet,  caused  damage  to 
the  plaintiff  by  using  or  repairing  or  maintaining  any  dam 
necessary  to  facilitate  the  transmission  of  their  timber  down 
the  stream. 

5.  The  rights  given  to  persons '  desiring  to  float  their 
own  timber  down  a  stream  should  not,  however,  be  extended 
to  companies  incorporated  for  the  purpose  of  making  a 
profit  by  improving  streams  and  charging  tolls  to  lumber- 
men desiring  to  use  them ;  and  this  view  is  strengthened  by 
sec.  15  of  R.  S.  0.  ch.  194. 

The  action  was  dismissed  as  against  the  original  defen- 
dants; and  j^idgment  was  given  for  the  plaintiff  against  the 
added  defendants  for  |142,  but  without  costs,  the  defen- 
dants having  paid  that  amount  into  Court. 


Meredith,  C.J.  July  14th,  1902. 

W^EEKLY  COURT. 

MORSE  V.  MORSE. 

Trust—Right  of  Beneficiary  to  Enforce  in  Her  Own  Name— 

Conveyance, 

Motion  by  plaintiff  for  judgment  in  default  of  defence. 

E.  F.  Gunther,  for  plaintiff.    ' 

No  one  for  defendants. 

Meredith,  C.J.,  held  that  Edmison  v.  Couch,  26  A-  R. 
637,  supports  the  contention  that  the  conveyance  mentioned 
in  the  statement  of  claim  created  an  irrevocable  trust  for 
plaintiff  as  to  the  provision  which  is  made  by  it  for  her 
benefit,  enforceable  by  her  in  her  own  name.  Judgment 
so  declaring  and  for  the  realization  of  the  charge  by  sale  of 
the  lands  in  question,  with  costs.  No  personal  judgment  for 
payment,  no  claim  therefor  being  made.  Usual  reference 
to  Master  in  Ordinary,  if  plaintiff  desires  a  reference. 
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C.A. — CHAMBERS. 

Re  HALTON  provincial  ELECTION. 

NIXON  V.  BARBER. 

Parliamentary  Election — Ballot— Straight  Mark  instead  of  Oro88— 
Cross  not  in  Compartment — Writing  on  Ballot — Circular  Mark 
—More  than  One  Cross— Cross  mth  Blue  or  Indelible  Pencil — 
Evidence, 

Appeal  by  both  candidates  from  the  decision  of  the  Judge 
of  the  County  Court  of  Halton  upon  a  recount  of  the  votes 
cast  at  the  general  election. 

J.  W.  Elliott,  Milton,  and  Eric  N.  Armour,  for  Nixon. 

E.  P.  B.  Johnston>  K.C.,  and  W.  I.  Dick,  Milton,  for 
Barber.  j 

OsLER,  J.A. — The  majority  for  Barber  as  ascertained  by 
the  County  Court  Judge  was  22.  On  the  candidate  Nixon's 
appeal,  the  following  ballots  were  in  question:  No.  1,  Es- 
quesing,  ballot  96;  No.  3,  Nassagaweya,  No.  2523;  No.  1, 
Trafalgar,  ballot  4300;  South  Ward,  Milton,  ballot  6470. 
These  were  all  marked  with  a  single  stroke  for  Barber,  and 
were  allowed  by  the  County  Court  Judge.  I  think  that  they 
must  be  disallowed,  ,as  required  by  the  Act  and  directions. 
Appeal  allowed.  The  head-note  to  the  West  Huron  Recount 
Case,  2  Ont.  Elec.  Cas.  58,  is  wrong.  It  is  there  stated  that 
ballots  marked  as  above  were  allowed.  The  opposite  was  the 
case;  they  were  disallowed  by  the  County  Court  Judge,  and 
his  ruling  was  affirmed. 

No.  6,  Esquesing,  ballot  954,  marked  with  a  cross  in 
Nixon^s  compartment,  clear  and  well  defined,  and  also  a 
cross  quite  plain  in  Barber's  compartment.  The  latter  is 
fainter,  and  the  paper  surrounding  it  has  a  slightly  clouded 
iippearance  which  might  be  described  as  a  smudge  caused 
by  rubbing  the  finger  over  it.  The  deputy  returning  officer 
and  County  Court  Judge  have  not  allowed  this  bfdlot  for 
Kixon,  treating  it  as  one  marked  for  both  candidates.  From 
&n  inspection  of  the  ballot,  it  cannot  be  said  with  certainty 
that  they  were  wrong.     I  dismiss  the  appeal  as  to  this. 

No.  1,  Burlington,  ballot  3472,  marked  for  Barber  and 
counted  by  the  County  Court  Judge.  This  ballot  has  the 
name  'barber  "  written  upon  it.  I  think,  having  regard  to 
the  West  Huron  case,  supra,  and  the  recent  decision  of  Mac- 
lennan,  J.A.,  in  the  Lennox  and  North  Grey  cases,  ante,  pp. 
472,  474,  that  tEis  is  not  a  good  ballot  I  allow  the  appeal 
as  to  this. 
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No.  4,  Trafalgar,  ballot  4380,  marked  wth  a  clear  cros» 
on  the  right  of  the  margin  below  the  lower  line  of  Nixon^s 
compartment,  as  defined  by  lines  on  the  ballot  paper.  Thia 
was  rejected  by  the  Conniy  Court  Judge,  but  is  claimed  for 
Nixon.  I  think,  having  regard  to  the  recent  decision  of 
Maclennan,  J.A.,  in  the  Lennox  case,  supra,  that  the  ballot 
should  be  counted  for  Nixon.     I  allow  the  appeal  as  to  this. 

No.  3,  Trafalgar,  ballot  4619,  allowed  by  deputy  return- 
ing officer  for  Nixon,  but  rejected  by  the  County  Court 
Judge,  on  the  ground  that  it  is  clearly  marked  for  both  can- 
didates. The  upper  cross  in  Barbei^s  compartment  is  fainter 
than  the  one  in  Nixon's,  but  it  is  an  unmistakable  intentional 
cross.  I  think  that  the  County  Court  Judge  was  right.  I 
dissmiss  appeal  as  to  this. 

No.  3,  Nassagaweya,  ballot  2527,  marked  with  a  circle, 
naught,  in  Barber's  compartment  and  a  deformed  circle  in 
Nixon's.  Treated  by  the  deputy  returning  oflBcer  and 
County  Court  Judge  as  a  spoiled  one,  not  marked  with  & 
cross  in  Nixon's  compartment.  I  think  this  was  a  spoiled 
ballot.     I  dismiss  appeal  as  to  this. 

No.  6,  -Esquesing,  ballot  1015,  and  No.  3,  Trafalgar, 
ballot  4717,  marked  with  a  cross  in  Barber's  compartment 
and  a  line  in  Nixon's-  This  was  coimted  by  County  Court 
Judge  for  Barber.  The  Judge  below  was  right.  I  dismiss 
appeal  as  to  this. 

On  the  candidate  Barber's  appeal: — No.  3>  Trafalgar, 
ballot  4596,  and  No.  5,  Trafalgar,  ballot  5044,  counted  by 
County  Court  Judge  for  Nixon.     Barber's  appeal  dismissed* 

No.  1,  Acton,  ballot  1585,  marked  with  a  clear  cros§  for 
Nixon  and  so  allowed  by  County  Court  Judge.  There  is  a 
faint  mark  in  the  upper  or  Barber's  compartment  which  is 
said  to  be  a  cross,  and  to  have  the  effect  of  spoiling  the  bal- 
lot. I  think  that  the  mark  has  every  appearance  of  being 
an  inadvertent  one.     I  dismiss  appeal  as  to  this. 

No.  3,  Esquesing,  ballot  449,  allowed  by  the  County  Court 
Judge  for  Nixon.  There  are  two  plain  strokes  united  at  the 
top  and  forming  an  inverted  V  plainly,  though  not  very 
widely  apart  at  the  bottom.  I  think  that  enough  appeared 
to  shew  that  the  voter  meant  to  make  a  cross  and  not  a 
single  straight  stroke.     I  dismiss  appeal. 

No.  3,  Esquesing,  ballot  413,  allowed  by  the  deputy  re- 
turning officer  and  County  Court  Judge  for  Nixon,  marked 
with  three  clear  crosses  in  a  line  for  Nixon.  This  is  a  good 
ballot  I  dismiss  appeal  as  to  it.  Monck  Case,  H.  B;  G.  735, 
and  Bothwell  Case,  8  S.  C.  R.  718,  719,  followed. 
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No.  1,  Nassagaweya,  ballot  2048,  marked  and  counted 
for  Nixon.  I  think  that  the  cross,  though  Qlumey  and  ill- 
made,  is  well  enough  for  a  ballot.  I  dismiss  appeal  as  to 
this. 

No.  3,  Oakville,  ballots  4058,  4073,  4077,  4098,  4099,  re« 
jected  by  the  deputy  returning  officer,  but  coimted  by  the 
County  Court  Judge  for  Nixon.  Each  is  well  marked  with 
a  plain  cross  in  Nixon^s  compartment.  The  cross  is  made 
with  blue  or  indelible,  or  at  least  not  with  a  common  black 
pencil',  and  the  bcdlots  are  objected  to  as  offending  against 
the  requirements  of  sec.  31  (3)  and  71  of  the  Election  Act^ 
not  being  marked  with  the  pencil  provided  by  the  deputy 
returning  officer  for  the  use  of  voters,  aad  thus  shewing 
marks  of  some  common  design  to  disclose  the  identity"  of 
the  voter.  I  think  that  on  an  inquiry  of  this  kind  evidence 
cannot  be  received  by  the  Judge;  he  deals  with  the  ballots 
in  the  condition  in  which  they  come  before  him.  There  is. 
nothing  to  shew  that  the  pencil  with  which  these  ballots 
were  marked  was  not  supplied  by  the  deputy  returning 
officer,  nor  to  shew  on  what  ground  he  rejected  the  ballots. 
(Appeal  dismissed. 

The  certificate  will  be  according  to  these  findings.  No 
costs. 


OsLER,  J. A.  July  14th,  1902. 

C.  A. — CHAMBERS. 

Re  centre  BRUCE  PROVINCIAL  ELECTION. 

STEWART  V.  CLARK. 

Fa  rliameti  tai^    Elect  ion-^Petit  ion — Clerical    Error — Service— Form  a  l 

Ob  jectiofv— Amendment, 

Motion  by  respondent  to  set  aside  copy  and  service  of  the 
petition. 

E.  Bristol,  for  respondent. 

A.  B.  Aylesworth,  K.C.,  for  petitioners. 

OsLER,  J. A. — A  petition  regular  in  form  was  duly  pre- 
sents by  the  defeated  candidate.  Notice  of  the  presenta- 
tion was  duly  served  on  the  respondent,  and,  together  there- 
with, a  paper  purporting  to  be  a  copy  of  the  petition.  By 
some  error  on  the  part  of  a  clerk,  a  pen  was  run  through 
the  last  clause  of  the  copy — the  prayer  of  the  petition — 
which  was  served  in  that  condition.  The  respondent  moves 
to  set  aside  copy  and  service.  The  petitioner,  while  contend- 
ing that  nothing  is  wrong,  moves  to  amend.  If  the  pen 
stroke  through  the  final  clause  of  the  printed  copy  of  the 
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petition  is  intended  to  signify  its  deletion,  as  I  suppose  must 
be  taken  to  be  the  ease,  the  paper  served  is  undoubtedly  not 
a  true  or  complete  copy  of  the  petition.  Nevertheless,  the 
respondent  is  not  left  in  any  uncertainty  aa  to  the  relief 
Ciaimed  as  appropriate  to  the  long  string  of  charges  set  forth 
in  the  petition,  and  I  cannot  see  that  he  is  prejudiced  in 
the  least  by  the  omission  he  complains  of^  irregular  as  it  is. 
Mr.  Bristol  argued  very  earnestly  that  the  slip  was  fatal, 
and  could  not  be  amended,  relying  upon  such  cases  as  WU- 
liame  v.  Mayor  of  Tenby,  5  C.  P.  D.  135;  Lisgar  Election 
Oase,  20  S.  C.  R.  1;  Burrard  Election  Case,  31  S.  C.  R  469; 
and  other  cases  in  which  it  has  been  held  that  a  petition 
cannot  be  amended  by  the  addition  of  a  new  or  further 
ground  for  avoiding  the  election,  or  the  entire  omission  of 
some  statutory  condition  or  preliminary,  cured.  These 
cases,  however,  are  not  analogous  to  the  case  in  hand.  There 
was  in  them  either  the  attempt  to  set  up  at  too  late  a  period 
some  special  groimd  for  avoiding  the  election,  or  the  clear 
absolute  omission  to  do  something  which  the  statute  required 
to  be  done,  e.g.,  to  give  notice  of  the  presentation  of  the 
j^tition,  or  to  leave  a  copy  of  it  within  the  prescribed  time 
for  the  returning  officer,  an  essential  part,  as  Ritchie,  C.J-, 
said  in  the  Lisgar  Case,  of  the  presentation  or  filing  of  the 
petition.  The  objection  taken  here  is,  under  the  circum- 
stances, a  purely  formal  one,  to  which  by  Rule  60  no  effect 
ought  to  be  given,  and  I  see  nothing  in  the  Act  which  for- 
bids the  exercise  of  the  powers  of  the  Court  under  sec.  2 
(1)  of  the  Controverted  Elections  Act  to  cure  it  by  amending 
the  copy  served  (which  is  before  me)  just  as  a  defect  in  the 
copy  of  a  summons  in  an  action  in  the  High  Court  may  be 
amended.  The  petitioner  must  pay  the  costs  of  the  appli- 
cation, which  are  to  be  the  respondent  in  any  event  of  the 
cause,  and  over  and  above  any  costs  which  may  be  awarded 
to  him  at  the  trial. 


Maclennan,  J.A.  July  19th,  1902. 

c.  a. chambers. 

Re  STORMONT  PROVINCIAL  ELECTION. 

Mclaughlin  v.  mcCART. 

Parliamentary  Election— Petition — Status    of    Petitioner — Statement 
of  Right  to  Petition^What  is  Sufllcient^Defeated  Candidate. 

Application  by  respondent  to  set  aside  petition,  and  to 
remove  same  from  files  of  Court,  on  the  ground,  amongst 
others,  that  the  petition  did  not  contain  a  statement  of  the 
right  of  the  petitioner  to  petition,  as  defined  by  the  Eleciion 
Acts. 


505 

J.  H.  Moss,  for  respondent.  ' 

I.  F.  Ilellmuth,  K.C.,  and  E.  Bayly,  for  petitioner. 

Maclennan/ J. A. — I  am  of  opinion  that  the  motion 
should  be  refused,  hut  without  costs. 

The  motion  is  by  the  respondent  to  set  aside  the  petition 
and  to  remove  it  from  the  files  on  several  grounds,  only  one 
of  which  was  insisted  on  before  me.  That  was  that  the 
petition  did  not  contain  a  statement  of  the  right  of  the  peti- 
tioner to  petition,  as  defined  by  the  Election  Acts. 

The  Act  62  Vict.  (2)  ch.  6,  sec.  1,  enacts  that  a  petition 
may  be  presented  by  any  one  or  more  of  the  following  classes 
of  persons: — 

(a)  Some  person  who  was  a  candidate  at  such  election;  or 

(b)  Three  persons  who  voted  or  who  had  a  right  to  vote 
at  such  election,  and  who  are  severally  rated  on  the  last  re- 
vised assessment  roll  in  respect  of  real  property  in  the  muni- 
cipality in  which  they  reside,  for  at  least  $1,000. 

Rule  II.  of  this  Court  relating  to  elections  declares  that 
an  election  petition  shall  contain  the  following  statement 
among  others  : 

(a)  The  right  of  the  petitioner  to  petition  as  defined  by 
the  said  Act. 

Rule  LX.  declares  that  no  proceeding  under  the  Ontario 
Controverted  Elections  Act  shall  be  defeated  by  any  formal 
objection. 

Section  112  (2)  of  R.  S.  0.  ch.  11  declares  that  the  rules 
shall  be  of  the  same  force  as  if  they  were  enacted  in  the  body 
of  the  Act 

The  petition,  to  the  end  of  the  first  two  paragraphs,  is 
as  follows: 

Petition  of  John  McLaughlin,  of  the  township  of  Rox- 
borough,  in  the  county  of  Stormont,  farmer,  whose  name  is 
siibscribed. 

1.  Your  petitioner  is  a  person  who  had  a  right  to  vote 
and  who  voted  at  the  election  above  mentioned,  and  who  is 
rated  on  the  last  revised  assessment  roll  in  respect  of  real 
property  in  .the!  municipalities  in  which  I  reside  for  at  least 
$1,000. 

2.  Your  petitioner  states  that  the  said  election  was  held 
,o-i  the  22nd  day  of  May,  A.D.  1902,  and  the  29th  day  of 
May,  1902,  when  John  McLaughlin,  of  the  township  of  Rox- 
borouph,  in  the  county  of  Stormont,  farmer,  and  William 
McCart,  of  the  township  of  Roxborough,  in  the  county  of 
Ptormo"t,  were  cRndidatew.  and  the  returning  oflBcer  has  re- 
turned the  paid  William  McCart  as  being  duly  elected. 
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It  is  not  disputed  that  the  petitioner  John  McLaughlin 
is  the  same  person  who  was  the  defeated  candidate  at  i;he 
election;  and  if  the  question  had  depended  on  the  statute 
alone,  that  fact  would  be  sufficient  to  support  the  petition, 
for  the  statute  says  it. may  be  presented  by  a  person  who 
was  a  candidate. 

The  rule,  however,  goes  further,  and  requires  the  peti- 
tion to  contain  a  statement  of  the  right  of  the  petitioner  to 
petition  as  defined  by  the  Act  In  the  present  case  the  peti- 
tioner's right  to  petition  is  the  fact  that  he  was  a  candidate 
:at  the  election. 

The  question  is,  does  this  petition  contain  a  statement 
of  that  fact? 

I  think  it  does  contain  a  sufficient  statement  of  that  fact. 
The  petitioner  is  John  McLaughlin,  of  the  township  of  Rox- 
"borough,  farmer,  and  it  states  that  John  McLaughlin,  of 
the  township  of  Roxborough,  farmer,  was  one  of  the  candi- 
dates at  the  election.  I  think  that,  reading  the  document 
■alone,  the  petitioner  and  the  candidate,  upon  a  fair  con- 
struction of  it,  must  be  taken  to  be  one  and  the  same  per- 
son. There  might  be  a  latent  amibiguity,  but  none  is  shewn, 
the  other  John  McLaughlin  in  the  constituency  residing  in 
a  different  township  and  being  of  a  different  occupation. 

I  dismiss  the  motion,  but  without  costs,  as  I  think  the 
petition  not  carefully  drawn,  whereby  the  motion  was 
invited. 

See  Re  Centre  Bruce,  lately  before  Mr.  Justice  Osier 
(ante,  p.  503). 


Palconbridge,  C.J.  July  15th,  1902. 

CHAMBERS. 

HEPBURN  V.  VANHORNE. 

Judgment    Debtor— Examin<ition   of — Unsatisfactory    Anstcers—Pre- 

ference — CommittaL 

Motion  by  plaintiff  under  Rule  907  to  commit  defendant 
ior  unsatisfactory  answers  upon  his  examination  as  a  judg- 
ment debtor. 

J.  H.  Moss,  for  plaintiff. 

W.  E.  Middleton,  for  defendant. 

Palconbridge,  C.J.,  held  that  the  debtor  had  not  re- 
fused to  answer,  nor  had  he  so  equivocated  as  to  render  his 
answers  not  '^satisfactory  ^'  answers.  He  had  made  a  pretty 
full  disclosure  of  what  he  had  done.  On  his  own  shewing 
he  had  preferred  his  wife  to  other  creditors,  and  to  plaintiff 
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ia  particular,  but  no  case  referred  to  would  justify  a  hold- 
ing on  this  evidence  that  his  preference  was  fraudulent,  so 
as  to  make  it  "appear  thaf  he  "has  concealed  or  made 
away  with  his  property  in  order  to  defeat  or  defraud  his 
creditors/' 

Motion  refused  without  costs. 


Meredith,  C.J.  July  15th,  1902. 

CHAMBERS; 

PENNINGTON  v.  HONSINGEB. 

Costs— Taxation— Evidence— Brief  of,  Used  by  Qfmnsel  for  Opposite 

Party. 

Appeal  by  defendants  from  allowance  by  the  senior  tax- 
ing officer,  on  the  taxation  of  the  plaintiffs  costs,  of  the 
charge  for  brief  for  senior  counsel  on  the  argument  of  an 
appeal  to  a  Divisional  Court.     Senior  counsel  was  retained 
by  plaintiff  for  the  argument  in  the  Divisional  Court,  and 
the  brief  in  question  was  prepared  for  and  handed  to  him, 
but,  owing  to  the  intricacy  of  the  case  and  his  other  engage- 
ments, the  counsel  who  was  retained  was  unable  to  argue  the 
case,  and  returned  the  brief  to  the  plaintiflE^s  solicitor,  who 
acted  alone  as  counsel  for  the  plaintiflE  on  the  argument. 
When  the  appeal  came  on  to  be  heard,  counsel  for  defen- 
dants had  not  been  furnished  with  any  brief  of  the  evidence, 
and  after  the  appeal  had  been  opened  it  was  found  to  be  im- 
practicable on  that  account  to  conclude  the  argument,  and 
at  the  suggestion  of  the.  Court  the  plaintiflE^s  counsel  handed 
the  brief  in  question  to  coimsel  for  defendants,  in  order  that 
he  might,  when  the  argument  was  resumed  on  the  following 
day,  be  prepared  with  reference  to  the  parts  of  the  evidence 
on  which  he  relied  in  argument.     Counsel  for  defendants 
made  use  of  the  brief  for  this  purpose,  and  retained  and 
still  retains  it.     Under  these  circimistances  the  taxing  offi- 
cer allowed  the  plaintiff  so  much  of  the  brief  as  consisted 
of  the  copy  of  the  evidence. 

W.  J.  Tremeear,  for  defendants. 

Shirley  Denison,  for  plaintiff. 

Meredith,  C.J.,  held  that  the  allowance  made  by  the 
taxing  officer  was  correct. 

Appeal  dismissed  with  costs. 
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Mekedith,  C.J.  July  15th,  1902". 

WEEKLY  COURT. 

Re  PUBLISHERS'  SYNDICATE. 

HART'S  CASE. 

Companif— Winding-up — 8hare» — Allotment — OontrHmtory. 

Appeal  by  T.  S.  Hart  from  an  order  of  a  special  referee 
settling  appellant  on  the  list  of  contributories  for  f 300  in 
respect  of  five  shares  in  the  Publishers'  Syndicate,  Limited^ 
a  company  which  is  being  wound  up  under  R.  S.  0.  ch.  129 
and  the  amendment©  thereto.  As  to  one  of  the  five  shares 
there  was  no  contest;  it  was  fully  paid  up,  and  a  stock  certi- 
ficate for  it  was  issued  and  sent  to  the  appellant.  The  appli- 
cation for  the  other  four  shares  was  made  on  26th  July, 
1900,  and  they  were  allotted  to  appellant  on  the  same  day. 
No  formal  written  notice  of  the  allotment  was  shewn  to  have 
been  given  to  the  appellant;  but  letters  were  written  to  him 
by  the  company  demanding  payment  on  account  of  the 
shares,  and  personal  applications  for  payment  were  ma/le 
to  him. 

Gideon  Grant,  for  appellant. 

C.  D.  Scott,  for  liquidator. 

Meredith  C.  J.,  held  that  the  letters  and  wh^t  took 
place  when  the  personal  applications  were  made  were  suflB- 
cient  to  justify  the  conclusion  that  the  appellant  knew  that 
the  company  had  accepted  his  application  for  the  shares 
and  had  treated  him  as  a  shareholder  accordingly,  which  is 
enough  to  constitute  a  complete  agreemeuj;.  In  re  Universal 
Banking  Corporation,  Gunn's  Case,  L.  R.  3  Ch.  40,  referred 
to.    Appeal  dismissed  with  costs. 


Boyd,  C.  July  15th,  1902, 

weekly  court. 

OTTAWA  ELECTRIC  CO.  v.  CITY  OF  OTTAWA. 

Contract— Electric  Lights"  Unforeseen  Accident  Through  no  Default 

of  Company  " — Breachr— Damages. 

Appeal  by  plaintiffs  and  cross-appeal  by  defendants  from 
report  of  local  Master  at  Ottawa,  heard  at  the  Ottawa 
Weekly  Court.  The  reference  was  for  trial  of  the  action, 
which  was  brought  to  recover  |18,669.50  for  electric  lamps 
and  lighting,  under  a  contract  with  the  defendants.  The 
controversy  was  as  to  the  legal  relationship  of  the  parties 
in  consequence  of  the  destruction  of  the  works  of  plaintiffs, 
in  coirmon  with  a  large  part  of  the  city  of  Ottawa,  by  the 
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^eat  fire  in  April,  1900.  The  result  was,  as  found  by  tha 
Master,  that  the  city  was  left  without  electric  light  from  the 
plaintiffs  for  a  long  period,  and,  though  due  diligence  was 
used  in  the  restoration  of  the  works,  for  a  further  consider- 
Able  period  there  was  but  a  partial  supply  of  light  by 
plaintiffs. 

G.  F.  Henderson,  Ottawa,  for  plaintiffs. 

T.  McVeity,  Ottawa,  for  defendants. 

Boyd,  C: — It  was  well  found  by  the  Master  that  this 
was  "  an  unforeseen  accident,  not  occurring  through  any 
^iefault  of  the  company^' — a  contingency  provided  for  in 
these  terms  by  the  agreement  between  the  parties.  The  solu- 
tion of  the  difficulty  with  regard  to  the  non-lighting  during 
this  period  depends  upon  the  construction  of  the  7th  clause 
of  that  part  of  the  agreement  which  embraces  covenants  and 
(O  editions.  This  group  of  clauses  is  preceded  by  the  de- 
Kjlaratdon:  "It  is  hereby  covenanted  and  agreed  between  the 
said  parties  hereto  as  follows,  and  these  presents  are  on  the 
•express  conditions/'  The  7th  clause  provides  that  the  com- 
pany shall  at  all  times  keep  lighted  the  lamps  at  their  own 
cost,  unless  when  prevented  by  some  unforeseen  accident, 
not  occurring  through  any  default  of  the  company,  but  in 
any  event  the  company  shall  pay  50  cents  for  each  night  for 
-each  lamp  that  is  not  kept  lighted  to  the  satisfaction  of  the 
superintendent  of  fire  alarms,  whose  report  is  to  be  final  and 
conclusive  as  to  the  number  of  lamps  not  kept  lighted  by  the 
•company,  according  to  the  terms  of  this  agreement.  The 
Master  held  that  the  company  were  to  be  paid  the  contract 
price  for  the  period  when  no  light  was  furnished,  and  that 
•the  city  was  entitled  to  deduct  therefrom  penalties  liquidated 
at  50  cents  for  each  unlighted  lamp  during  the  same  period- 
I  read  the  contract  as  meaning  that  if  no  light  was  furnished 
from  unforeseen  accident,  there  was  to  be  no  pay  and  no 
penalty  during  such  time;  when  light  began  to  be  furnished, 
tlien  pay  began  quo  tanto — the  company  all  the  while  being 
in  no  default. 

Appeal  of  plaintiffs  allowed  with  costs,  and  appeal  of 
defendants  dismissed  with  costs. 


Meredith,  C.J.  July  15th,  1902. 

CHAMBERS. 

Ee  THOMSON  V.  STONE. 

bounty  Court— Jurisdictiorir-Actian  by  Division  Court  Judgment 
Creditor  for  $92  to  Set  Aside  Chattel  Mortgage  for  $520— Subject- 
matter  Inwilved, 

Motion  by  defendants  for  an  order  prohibiting  (after 
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judgment)  further  proceedings  in  this  action  in  the  County 
Court  of  York,  on  the  ground  that  the  subject-matter  in- 
volved] in  the  action  is  not  within  the  jurisdiction  of  that 
Court.  The  action  was  by  a  Division  Court  judgment 
creditor  of  defendant  Charles  E.  Stone  (for  $92.05  and 
costs)  to  set  aside  as  fraudulent  as  against  the  plaintiff  & 
chattel  mortgage  for  |520  made  by  that  defendant  to  his 
w  f e,  the  other  defendant. 

John  MacGregor,  for  defendants,  contended  that,  the 
mortgage  being  for  a  greater  sum  than  (200,  and  the  valua 
of  me  goods  conveyed  by  it  being  (as  he  contended  was^ 
shewn)  greater  than  $200,  the  County  Court  had  no  juris- 
diction. 

B.  E.  Swayzie,  for  plaintiff. 

Meredith,  C.  J.,  held,  following  Forrest  v.  Laycock,  1& 
Gr.  611,  and  distinguishing  Dominion  Bank  v.  Heffeman,  11 
P.  E.  504,  and  Re  Lyons,  10  P.  R.  150,  that  the  subject- 
matter  involved  in  an  action  such  ae  this  mudt  be  taken  to 
be  the  amount  due  on  the  judgment  in  respect  of  which 
equitable  relief  is  sought.    Motion  dismissed  with  costs- 


Meredith,  C.J.  July  15th,  1902. 

chambers. 

McGILLIVRAY  v.  WILLIAMS. 

Lis  Fenden 9— Vacating—Ex  Parte  Application  of  Plaintiff — Judica- 
ture Act,  sees,  98,  99^^ 

Appeal  by  defendant  from  order  of  local  Judge  at  Lon- 
don vacating  (on  an  ex  parte  application  by  plaintiff)  the 
certificate  of  lis  pendens  registered  by  him,  and  on  applica- 
tion by  defendant  to  vacate  the  registration  of  the  order. 

F.  A.  Anglin,  for  defendant. 

W.  E.  Middleton,  for  plaintiff. 

Meredith,  C.J.,  held,  that  the  registration  of  the  certi- 
ficate of  lis  pendens  was  a  proceeding,  taken  by  plaintiff  for 
his  own  benefit  and  protection,  which  he  might  get  rid  of 
whenever  he  saw  fit,  and  also  that  sees.  98  and  99  of  the 
Judicature  Act  are  applicable  only  when  the  party  seeking  to 
vacate  the  certificate  isf  not  the  person  by  whom  and  for 
whose  benefit  it  has  been  registered. 

Appeal  and  motion  dismissed  with  costs.  ' 
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July  18th,  1902. 

DIVISIONAL   CXDURT. 

STACK  V.  T.  EATON  CO. 

VijtureH — .s7io/>  Fittings— When  so  Annexed  to  Land  as  to  Pass  to 

Purchaser  on  Conveyance. 

Appeal  by  plaintifiE  from  judgment  of  MacMahon,  J.,  dis- 
missing an  action  brought  to  decide  the  ownership  of  certain 
shop  and  gas  and  electric  light  fittings  which  were  placed 
by  one  Guinane  in  a  building  on  freehold  land  then 
owned  by  Guinane  and  which  the  respondents,  purchasers 
of  the  land,  claimed  as  having  passed  to  them  as  part  of  the 
realty  by  the  conveyance  of  the  land  to  them.  The  shop 
fittings  consisted  of  shelving  made  in  sections,  screwed  to 
bra  kets  affixed  to  the  wall  of  the  building,  readily  remov- 
able without  damage  either  to  the  fittings  themselves  or  to 
the  building;  and  the  gas  and  electric  fittings  were  also 
removable  by  unscrewing  without  injury  to  the  building. 

W.  B.  Smyth,  for  the  appellant. 

G.  F.  Shepley,  K.C.,  for  the  respondents. 

'Meredith,  C.J. — I  take  it  to  be  settled  law: 

1.  That  articles  not  otherwise  attached  to  the  land  than 
by  their  own  weight  are  not  to  be  considered  as  part  of  the 
land,  unless  the  circumstances  are  such  as  shew  that  they 
were  intended  to  be  part  of  the  land. 

2. .  That  articles  affixed  to  the  land  even  slightly  are  to 
be  considered  part  of  the  land  unless  the  circumstances  are 
such  as  to  shew  that  they  were  intended  to  continue  chattels: 

3.  That  the  circumstances  necessary  to  be  shewn  to  alter 
the  prima  facie  character  of  the  articles  are  circumstances 
which  shew  the  degree  of  annexation  and  object  of  such  an- 
nexation which  are  patent  to  all  to  see. 

4.  That  the  intention  of  the  person  affixing  the  article  to 
the  soil  is  material  only  so  far  as  it  can  be  presumed  from 
the  degree  and  object  of  the  annexation. 

5.  That  even  tenants^  fixtures,  put  in  for  the  purposes 
of  trade,  form  part  of  the  freehold,  with  the  right,  however, 
to  the  tenant,  as  between  him  and  his  landlord,  to  bring 
them  back  to  the  state  of  chattels  again  by  severing  them 
from  the  soil,  and  that  they  pass  by  a  conveyance  of  the  land 
as  part  of  it,  subject  to  this  right  of  the  tenant. 

I  am  unable*  to  *?ee  why  the  shelving  affixed  by  Guinane 
wVen  he  was  the  owner  of  the  freehold  for  the  purposes  of 
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ttie  business  he  carried  on  there^  is  not  to  be  deemed  a  part 
of  the  land,  and  I  can  see  nothing  in  the  degree  or  object  of 
the  annexation  of  it  to  lead  to  the  conclusion  that  such  an 
intention  existed  as  is  necessary  to  alter  the  prima  facie 
character  of  the  article  arising  from  the  fact  of  its  being 
affixed,  but  the  contrary. 

The  title  to  the  gas  and  the  electric  light  fittings  is,  as 
it  seems  to  me,  to  be  determined  by  the  same  considerations^ 
whiich  lead  necessarily,  I  think,  to  the  conclusion  that  when 
Affixed  as  they  were  they  became  part  of  the  land,  and  passed 
by  the  conveyance  of  it  to  the  respondents.  I  see  no  reason 
ior  differing  from  Argles  v.  McMath,  26  0.  R.  at  p^  248. 

The  appeal,  in  my  opinion,  fails,  and  shogild  be  dis- 
missed with  costs. 

LouNT,  J.,  concurred. 

The  following  cases  were  cited:  Bain  v.  Brand,  1  App. 
Cas.  at  pp.  762,  772;  Holland  v.  Hodgson,  L.  E.  7  C.  P.  328; 
Hobson  V.  Gorringe,  [1897]  1  Ch.  182;  Haggert  v.  Bramp- 
ton, 28  S.  C.  R.  174;  Argles  v.  McMath,  26  0.  R.  at  p.  248. 


MacMahon,  J.  July  17th,  1902. 

WEEKLY  COURT. 

MORROW  V.  PETERBOROUGH  WATER  CO. 

Company— Voluntary  Winding-up — Surplus  Assets— Distribution— 
Second  Preference  Shareholders— Ordinary  Shareholders— Fully 
and  Partly  Paid  Shares— By-laws  and  Resolutions— Profits. 

Action  on  behalf  of  plaintiff  and  all  other  holders  of 
partly  paid  shares  of  the  stock  of  the  defendant  conpany  to 
recover  a  distributive  share  of  certain  moneys  in  the  hands 
of  ^he  company. 

A  special  case  was  stated,  shewing  tha^;  the  company  was 
incorporated  in  1881  by  registration  under  R.  S.  0.  1877  ch. 
157,  for  the  purpose  of  supplying  the  town  of  Peterborough 
with  water.  The  nominal  capital  stock  was  $200,000,  divided 
into  10,000  shares  of  the  par  value  of  $20  each.  The  work- 
ing capital  was  made  up  as  follows : 

1,000  shares  first  preference  5  per  cent,  stock  subscribed  and 
fully  paid. 

1,250  shares  second  preference  stock  subscribed  and  fully 
paid. 

1,452  shares  common  stock  subscribed  and  fully  paid  up. 
25  shares  common  stock  subscribed  and  paid  up  to  the  ex- 
tent of  60  per  cent. 
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3,444  shares- common  stock  subscribed  and  paid  up  to  the  ex- 
tent of  55  per  cent. 

175  shares  common  stock  subscribed  and  paid  up  to  the  ex- 
tent of  85  per  cent. 

The  plaintiff  was  the  owner  of  117  shares. of  common 
stock  on  which  65  per  cent,  had  been  paid.  The  first  prefer- 
ence shares  were  issued  pursuant  to  by-law  26  of  the  com- 
pany, and  were  wholly  subscribed  for  by  the  directors  of  the 
company  in  trust  for  the  company,  and  no  claim  in  respect 
thereof  was  made  to  the  moneys  in  question.  On  the  31st 
January,  1902,  all  the  property,  franchises,  etc.,  of  the  com- 
pany were  sold  to  the  corporation  of  the  town  of  Peterborough 
for  $230,000,  imder  the  provisiops  of  the  Municipal  Water- 
works Act,  and  it  became  impossible  for  the  company  to  con- 
tinue its  business. 

(9)  The  second  preference  stock  was  created  and  issued 
pursuant  to  by-law  27  of  the  company,  passed  16th  April, 
1895^  which  by-law  provided  that  such  second  preference 
stock  should  be  subject  only  to  the  first  preference  stock  issued 
and*  subscribed  under  by-law  No.  26,  and  should  have  pre- 
ference and  priority  over  all  other  stock  of  the  company  there- 
tofore created  or  issued  or  which  should  thereafter  be  created 
or  issued,  in  the  respects  following : 

(a)  Dividends  on  such  preference  stock  at  the  rate  of 
6  per  cent,  per  annum,  to  be  computed  from  the  date  such 
stock  should  be  subscribed  for  and  allotted,  were  to  be  paid 
out  of  the  net  profits  of  the  company  before  any  dividends 
on  ordinary  stock;  and  for  a  period  not  to  exceed  five  years 
from  15th  April,  1895,  the  holders  thereof  should  not  be  en- 
titled to  participate  further  in  the  profits  of  the  company ;  in 
case  of  default  of  any  such  payment,  then  the  deficiency 
should  be  paid  out  of  the  net  profits  of  succeeding  years,  and 
no  dividend  should  be  declared  or  paid  on  the  ordinary  capital 
stock  of  the  company  until  such  deficiency  should  be  fully 
paid. 

(h)  On  15th  April,  1900,  or  any  subsequent  year,  the 
holders  of  such  preference  stock  should  be  entitled  to  sur- 
render the  same  and  receive  in  lieu  thereof  the  par  value,  or 
at  their  option  to  surrender  the  same  and  receive  in  lieu  the 
corresponding  amount  of  shares  of  the  ordinary  capital  stock 
of  the  company. 

No  surrender  had  ever  been  made  bv  anv  of  the  holders 

a.  ^ 

of  the  second  preference  stock. 
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(10)  By-law  27  further  provided  that  in  the  event  of  the 
company  being  wound  up,  if  any  surplus  of  the  capital  assets 
was  to  be  returned  to  shareholders,  the  holders  of  the  second 
preference  stock  should  be  entitled  to  have  the  full  nominal 
value  of  their  shares,  and  all  dividends  thereof  up  to  that 
date,  returned  and  paid  to  them  before  any  return  of  capital 
in  respect  of  ordinary  stock;  and,  subject  thereto  and  to  the 
first  preference  stock,  the  holders  of  the  ordinary  shares 
should  be  entitled  to  such  surplus  of  the  capital  assets. 

(12)  The  full  nominal  amount  of  the  second  preference 
stock  and  all  dividends  thereof  up  to  31st  January,  1902,  were 
duly  tendered  to  the  holders  of  such  stock,  and  were  accepted 
by  them. 

(16)  The  amount  paid  in  by  the  holders  of  ordinary 
stock  were  returned  and  paid  to  them,  with  interest  to  31st 
January,  1902. 

(17)  After  providing  for  all  tiie  liabilities  of  the  com- 
pany, the  return  of  all  share  capital,  and  the  payment  of 
dividends  as  above,  there  remained  in  the  bank  to  the  credit 
of  the  company  a  surplus  of  $19,039.24. 

The  question  for  the  opinion  of  the  Court  was:  In  what 
proportion  or  proportions  were  these  surplus  moneys  dis- 
tributable among  the  shareholders  other  than  the  holders  of 
the  first  preference  shares? 

G.  F.  Shepley,  K.C.,  for  plaintiff. 

R.  E.  Wood,  Peterborough,  for  defendants  Sogers  and 
Lewis. 

L.  M.  Hayes,  Peterborough,  for  defendant  Collins. 

C.  H.  Bradburn,  Peterborough,  for  defendant  company. 

MacMahon,  J. — No  language  could  more  clearly  provide 
for  exclusion  of  the  second  preference  stockholders  from  par- 
ticipating in  the  surplus  assets  than  that  employed  in  the 
concluding  words  of  the  part  of  the  by-law  set  out  in  para- 
graph 10  of  the  special  case.  Had  the  second  preference 
stockholders  not  thus  been  contracted  out  of  participation  in 
the  surplus  assets,  they  might  have  been  entitled  to  share 
therein  with  the  holders  of  ordinary  stock.  [Reference  to 
Birch  V.  Cropper,  In  re  Bridgewater  Navigation  Co.,  14  App. 
Cas.  526.]  The  second  preference  shareholders  are  not  en- 
titled to  share  in  the  surplus  assets. 

The  remaining  question  is :  How  are  the  surplus  assets  to 
be  distributed  amongst  the  holders  of  the  ordinary  stock? 
Some  of  such  shareholders  had  fully  paid  up  their  shares; 
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others  had  paid  60  per  cent.;  some  55  per4cent.,  and, some 
only  35  per  cent.,  on  their  shares.  It  was  urged  by  counsel 
for  the  holders  of  fully  paid  up  shares  that  the  surplus  assets 
should  be  distributed  amongst  the  members  in  proportion  to 
the  capital  paid  on  the  shares  held  by  them.  In  some  cases 
the  articles  of  association  of  a  company  make  provision  that 
on  the  winding-up  the  surplus  assets  shall  be  so  divided,  as 
was  done  in  In  re  Anglo-Continental  Corporation  of  Western 
Australia,  [1898]  1  Ch.  323,  and  In  re  Mutoscope  and  Bio- 
graph  Syndicate,  [1899]  1  Ch.  896,  and  when  that  is  the  case 
the  principle  of  distribution  thus  provided  for  must  be  car- 
ried out. 

The  only  provision  made  by  the  Peterborough  Water  Com- 
pany for  the  distribution  of  the  assets  was  ^  by  a  resolution 
passed  at  a  general  meeting  of  the  shareholders  of  the  com- 
pany on  the  2nd  March,  1900,  which,  after  providing  for  pay- 
ment at  par  value  to  the  shareholders  of  the  stock  allotted 
to  them  in  proportion  to  the  amounts  paid  on  the  respective 
fihares,  and  dividends  thereon  to  31st  January,  1902,  and 
after  payment  of  the  liabilities  and  the  costs  of  winding-up, 
etc.,  directs  that  "  the  surplus  at  the  credit  of  the  companjPs 
account  in  the  bank  be  distributed  amongst  the  members  ac- 
cording to  their  rights  and  interests  in  the  company.^'  This 
resolution  was,  no  doubt,  framed  from  the  English  Com- 
panies Act,  1862,  sec.  133. 

Where  the  articles  of  association  or  regulations  (resolu- 
tions) of  a  company  do  not  provide  for  the  distribution  of 
the  assets  on  the  winding-up  of  a  company,  then,  as  stated 
by  Mr.  Buckley  in  his  work  on  Companies,  7th  ed.,  p.  322: 
^^  If  the  surplus  assets  are  sufficient  to  repay  every  member  his 
capital  in  full  and  leave  a  surplus,  such  surplus,  except  so  far 
as  it  consists  of  undivided  profit,  forms  part  of  the  joint  stock 
which  at  the  winding-up  represented  the  capital,  and,  in  the 
absence  of  provision  to  the  contrary,  is  divisible  among  all 
the  members  in  proportion  to-  their  interests  in  capital,  that 
is,  in  proportion  to  the  amount  of  their  shares,  not  to  the 
amounts  paid  on  their  shares."  [Reference  again  to  Birch  v. 
Cropper,  supra.] 

I  have  just  a  word  to  say  respecting  the  sum  of  $5,279.64, 
which  appeared  as  the  net  amount  carried  on  the  31st  De- 
cember, 1901.  Mr.  Wood  contended  that  this  sum,  being 
the  profits  for  the  year,  should  have  been  distributed  as  divi- 
dends among  the  shareholders,  and  formed  no  part  of  and 
should  not  have  been  included  as  part  of  the  surplus  asscsts 
foT  distribution  under  the  winding-up.     ITie  admission  in 
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the  special  case  (paragraph  13)  is  that  on  the  31st  Decem- 
ber, 1901,  there  remained  only  $2,075.13  on  hand,  and  this 
sum  is,  I  find,  included  as  part  of  the  receipts  in  a  statement 
of  receipts  and  payments  of  the  Peterborough  Water  Com- 
pany from  1st  January  to  16th  June,  1902.  That  and  other 
receipts  of  the  company  were  expended  between  those  dates  in 
payment  of  liabilities  of  the  company. 

All  the  stockholders,  both  second  preference  and  the 
holders  of  ordinary  shares  of  stock,  having  had  returned  to 
them  the  amount  paid  in  by  them  on  their  shares,  together 
with  the  dividends  payable  thereon  up  to  the  period  of  dij- 
tribution,  and  all  the  debts  and  liabilities  having  been  paid, 
I  direct  that,  after  payment  out  of  the  surplus  assets  on  hanl 
of  the  costs  of  all  parties  of  this  motion,  the  remaining  assets 
of  the  company  be  distributed  among  all  the  holders  of  the 
ordinary  stock  of  the  company  in  proportion  to  their  sharec. 


Falconbridge,  C.J.  July  28th,  1902. 

TRIAL. 

WHITESELL  v.  REECE. 

Tenant   for   Life — Waste— Cutting    Timber — Remaindermen — Injunc- 
tion— Payments  hy  Tenant  for  Life  on  Mortgage — i^ubrogation. 

Action  by  the  persons  entitled  under  the  will  of  G.  Scea- 
ley,  deceased,  to  an  estate  in  remainder  in  certain  lands  in  the 
township  of  Bayham,  against  the  life  tenant  and  the  pur- 
chaser from  her,  to  restrain  waste  by  cutting  timber,  etc. 
The  land  in  question  was  devised  to  the  tenant  for  life  sub- 
ject to  a  mortgage  made  by  testator  to  trustees  to  secure  an- 
nual payments  of  $200  to  testator's  wife  during  her  lifetime. 

D.  J.  Donahue,  K.C.,  and  W.  E.  Stevens,  Aylmer,  for 
plaintiffs. 

J.  A.  Eobinson,  St.  Thomas,  for  defendants. 

Falconbridge,  C.J. — The  life  tenant,  defendant  Reece, 
has  kept  up  the  payments  on  this  mortgage  since  testator's 
death ;  and  recently  undertook  to  sell  standing  timber  on  the 
land  to  her  co-defendant  James  Payne.  Under  that  agree- 
ment defendant  Payne  proceeded  to  cut  a  large  quantity  of 
timber  until  restrained  by  order  and  injunction  of  the  Court. 
The  tenant  for  life  claims  to  be  entitled  to  be  subrogated  to 
the  rights  of  testator^s  widow  and  of  her  trustees  in  respect 
of  and  to  the  extent  of  the  amounts  which  the  tenant  for  life 
has  paid  on  the  mortgage;  and  argues  that  these  payments, 
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or  a  great  proportion  of  them,  ought  to  be  regarded  as  princi- 
pal, and  that  tenant  for  life  is  bound,  as  between  herself  and 
the  remaindermen,  only  to  keep  down  the  interest,  and  in- 
vokes the  doctrine  of  Brethour  v.  Brooke,  23  0.  R.  658, 
21  A.  E.  144,.  viz.,  that  where  the  security  is  scanty  and 
the  interest  in  arrear,  the  mortgagee  may  provide  for  his  own 
safety  by  cutting  down  trees.  The  present  value  of  the  farm 
is,  on  the  evidence  of  all  the  witnesses,  not  more  than  $1,500 ; 
but  plaintiffs^  witnesses  swore  that,  if  it  had  been  kept  in*  the 
same  condition  as  it  was  in  at  the  time  of  testator^s  death,  it 
would  be  worth  $2,500. 

Defendant  Reece  cannot  make  the  above-stated  doc- 
trine applicable  to  her  case.  The  estate  came  to  Ker 
subject  to  that  mortgage.  What  she  has  paid  on  it 
was  paid  for  her  benefit,  she  no  doubt  taking  chances  on 
the  probability  of  life  of  an  aged  woman.  If  defendant 
Reece  has  paid  or  may  pay,  under  these  circumstances,  more 
than  the  value  of  the  estate,  that  is  her  affair ;  and  she  is  not 
entitled  to  any  particular  consideration,  inasmuch  as  she  took 
under  testator^s  will,  besides  this  land,  the  bulk  of  his  pro- 
perty. H  defendant  Reece  has,  in  truth,  paid  off  anything 
which  can  be  considered  as  principal,  she  will  be  entitled  to 
hold  it  without  interest  as  a  charge  on  the  land  as  against 
the  remaindermen,  under  Macklem  v.  Cummings,  7  6r.  318 ; 
but  this  is  not  the  point  in  question  here;  and  defendant 
Reece  had  arid  has,  therefore,  no  right  to  commit  the  acts  of 
waste  complained  of. 

As  to  amount  and  value  of  timber  cut,  and  as  to 
relative  condition  of  the  farm  fences  and  buildings  now 
and  at  time  of  testator's '  death,  the  evidence  for  plaintiffs 
is  far  superior  to  that  offered  by  defendants,  both  in  quantity 
and  quality;  and  it  is  also  quite  clear  upon  the  evidence  that 
defendants  cannot  shelter  themselves  under  Drake  v.  Wigle,  24 
C.  P.  405,  for  I  find  that  the  timber  was  not  cut  down  for  the 
purpose  of  bringing  the  land  under  cultivation,  nor  was  it 
done  in  conformity  with  good  husbandry,  and  defendant  Reece 
is  not  farming  the  property  or  making  reasonable  use  of  that 
part  of  the  lot  which  is  supposed  to  be  arable  land,  and  the 
inheritance  is  damaged,  beyond  question,  by  the  acts  com- 
plained of.  • 

Judgment  making  injunction  perpetual,  and  awarding 
plaintiffs  $400  damages,  and  full  costs  of  suit.  Stay  of  pro- 
ceedings for  30  days,  except  as  to  the  injunction;  and  if 
within  that  time  defendant  Reece  shall  pay  $400  into  Court, 
she  may  have  the  interest  thereon  paid  to  her  during  her  life ; 
on  her  death  the  principal  to  be  paid  out  to  the  plaintiffs. 
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Falconbridge,  C.J.  July  29th,  1902. 

TRIAL. 

LACHANCE  v.  LACHANCE. 

Co8t9 — Plaintiff  Successful  at  Trial— Costs  as  of  Motion  for  Judg- 
ment Only. 

Action  for  recovery  of  dower  and  for  damages  for  deten* 
tion.  Trial  at  Sandwich,  where  judgment  was  given  for 
plaintiff,  costs  being  reserved. 

J.  H.  Bodd,  Windsor,  for  plaintiff. 

J.  W.  Hanna,  Windsor,  for  defendant. 

Falconbridge,  C.J. — The  defendant  should  pay  to 
plaintiff  the  costs  od!  the  action  as  if  judgment  were  on  mo- 
tion before  a  single  Judge,  after  pleadings  closed,  including 
costs  of  examination  for  discovery. 


LouNT,  J.  July  29th,  1902. 

WEEKLY  COURT. 

ALLEN  V.  CITY  OF  TORONTO. 

Municipa  I    Corpora  tion — Contract— Specifications— ^Construction — /  n- 

junction. 

Motion  by  plaintiffs  for  order  continuing  until  the  trial 
an  interim  injunction  granted  on  16th  July  restraining  the 
defendants,  their  officers,  servants,  and  agents,  from  proceed- 
ing to  the  completion  and  execution  of  certain  contracts  be- 
tween defendants  the  City  of  Toronto  and  defendant  Hole, 
trading  under  the  name  of  the  Forest  City  Paving  Company, 
for  the  construction  of  an  asphalt  pavement  upon  Spadina 
avenue,  from  Queen  street  to  College  street,  and  on  the  "west 
side  of  Spadina  avenue  from  Baldwin  street  to  College  street, 
and  upon  Fern  avenue,  from  Sorauren  avenue  to  Roncesvalles 
avenue. 

6.  F.  Shepley,  K.C.,  for  plaintiffs. 

A.  F.  Lobb  and  W.  C.  Chisholm,  for  defendants  the  City 
of  Toronto. 

E.  F.  B.  Johnston,  K.C.,  for  defendants  the  Forest  City 
Paving  Company. 

Lount,  J. — This  whole  matter  turns  upon  the  question 
as  to  the  true  construction  and  meaning  of  the  contracts  and 
of  the  specifications  thereunder,  and  the  board  of  control 
having,  imder  the  powers  vested  in  them  by  the  Municipal 
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Act,  called  for  tenders,  and  certain  persons  having  tendered, 
and  the  bbard  having  received  and  considered  such  tenders, 
the  board  is  bound  to  accept  asphalt  of  any  of  the  three  kinds 
mentioned  in  the  third  clause  of  the  contract,  or  of  any  kind 
which,  in  the  sole  opinion  of  the  city  engineer,  is  as  good  as 
Trinidad  asphalt,  and  there  is  no  prohibition  of  the  use  of 
any  other  kind  od!  asphalt  than  Trinidad,  Bermuda,  or  Ger- 
man Bock,  provided  the  tenderer  states  in  his  tender  the  kind 
proposed  to  be  used.  The  time  for  the  demonstration  of  the 
fact  of  whether  the  asphalt  proposed  to  be  supplied  conforms 
to  the  specifications,  is  when  such  asphalt  is  about  to  be  laid 
down,  and,  therefore,  the  contract  in  question  is  good  and 
binding  between  the  parties,  and  can  only  be  put  an  end  to 
by  the  contractor  not  providing,  in  the  opinion  of  the  city 
engineer,  at  such  time  for  lajring  it,  as  good  a  quality  of  as- 
phalt as  the  specified  kind. 

There  is  in  the  contract  complained  of  a  term  departing 
from  the  specifications,  and  an  undertaljing  will  be  given  by 
defendants^  counsel  to  strike  out  from  the  body  of  such  con- 
tract the  words  "  and  that  the  asphalt  to  be  used  shall  be  in 
all  respects  equal  to  Alcatraz  and  other  brands  of  California 
asphalt  that  have  been  used  and  are  being  used  in  the  city  of 
Brooklyn  and  other  cities,'^  and  to  strike  out  from  the  recital 
in  the  contract  the  following:  "Whereas  the  engineer  of  the 
said  city  has  reported  to  the  board  of  control  of  the  said  city 
that  the  Alcatraz  brand  of  California  asphalt  is  equal  in  qual- 
ity to  Trinidad  asphalt,  and  that  asphalt  equal  in  quality  to 
the  said  Alcatraz  brand  of  California  asphalt  will  be  satis- 
factory to  him.^* 

Motion  dismissed  and  interim  injunction  annulled.  Na 
costs  of  application  to  either  party. 


Falconbridge,  C.J.  July  18th,  190^. 

CHAMBERS. 

IVEY  V.  MOFFAT. 

Judgment  Debtor — Examination— Insufficient  Answers — i^'urth*^ 

Examination, 

Application  by  plaintiffs  to  commit  defendant  for  refusal 
to  disclose  his  property,  or  his  transactions  respecting  the 
same,  on  his  examination  as  a  judgment  debtor. 

E.  E.  A.  DuVernet,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  for  defendant. 
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Falconbridge,  C.J. : — It  Ib  extremely  unsatisfactory  to 
atempt  to  dispose  of  an  application  of  this*  nature  on  an  ex- 
amination taken  down  in  narrative  form  and  in  ordinary 
handwriting — particularly  so  when  the  writing  is  not  very 
legible,  and  erasures  and  interlineations  appear  in  critical 
parts. 

If  I  had  to  dispose  of  the  matter  as  it  stands,  I  should 
find  it  difficult  to  say  that  defendant  had  made  satisfactory 
answers  within  the  meaning  of  the  statute.  On  his  own 
figures,  defendant  has  received  a  large  amoimt  of  money 
which  has  not  been  properly  accounted  for.  I  shall  give  him 
a  further  opportunity  to  shew  that  these  moneys  have  been 
properly  dealt  with  by  him.  It  will  be  to  his  advantage  to 
take  some  trouble  to  give  a  proper  account. 

The  defendant  will  attend  at  his  own  expense  to  be  fur- 
ther examined. 

Costs  of  the  application  reserved  for  the  present. 

When  the  matter  comes  up  again,  the  solicitors  will  put 
in  typewritten  copies  of  the  present  material  and  of  the  fur- 
ther examination. 


July  18th,  1902. 

i  divisional  court. 

EEX  V.  JAMES. 

Fraudr-Conviction—Fruit  Marks  Act,  1901— Fruit  in  Possession  for 
iSaie — False  Representation  of  Contents  of  Packages—**  Faced  or 
Shewn  Surface,** 

Motion  to  make  absolute  a  rule  nisi  to  quash  def  endanf  s 
<?onviction  for  an  offence  against  sec.  7  of  the  Fruit  Markets 
Act,  1901,  made  by  the  police  magistrate  for  the  city  of  To- 
ronto on  17th  Februarjr,  1902. 

J.  D.  Montgomery,  for  the  applicant. 

R.  B.  Beaumont,  for  the  respondent. 

The  judgment  of  the  Court  (Meredith,  C.J.,  and  Mac- 
Mahon,  J.)  was  delivered  by 

Meredith,  G.J. : — The  conviction  is  in   respect   of  18 
packages  of  apples,  and  is  for  selling  and  having  in  posses- 
sion for  sale  the  apples  packed  in  these  packages,  in  which  the 
faced  or  shewn  surface  gave  a  false  representation  of  the  con-' 
tents  of  the  packages. 

Ten  of  the  packages  were,  according  to  the  admission  of 
the  parties,  in  storage,  and  not  intended  for  sale,  and  were 
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not  in  fact  sold ;  and  as  to  them  the  conviction  cannot  be  sup- 
ported. There  mnst  be,  to  constitute  an  offence  against  the 
section,  either  a  selling  or  an  offering  or  exposing  or  having 
in  possession  for  sale;  and  there  was  neither. 

The  other  eight  packages  were  exposed  for  sale  and  ac- 
tually sold;  an  offence  against  the  section  was  complete, 
though  no  sale  or  offer  to  sell  had  taken  place.  The  having 
of  them  in  possession  for  sale  is  an  offence  against  the  sec- 
tion. This  being  so,  it  is  immaterial  that  when  sold  the  pur- 
chaser was  not  imposed  upon,  because,  as  the  fact  was,  the 
whole  contents  were  tipped  out  of  the  packages  for  his  in- 
spection, and  he  saw  the  quality  of  the  bulk. 

The  Legislature,  for  the  purpose  of  protecting  the  public 
against  the  frauds  which  the  Act  is  designed  to  prevent,  has 
chosen  to  make  the  law  so  stringent  that  the  mere  having  in 
possession  packages  of  fruit  fraudulently  packed — where  the 
having  in  possession  is  for  the  purpose  of  sale — is  an  offence, 
and  we  have  no  warrant  f oi>  refusing  to  give  effect  to  the  law 
it  has  enacted,  because  in  the  particular  case  no  one  was  im- 
posed upon  and  no  fraud  was  intended  by  the  person  charged 
T^ith  the  offence. 

As  at  present  advised,  I  do  not  see  why  the  branded  end 
of  the  package  is  the  only  place  where  "  a  faced  or  shewn  sur- 
face '*  may  be  forced,  or  why,  if  the  bottom  of  the  barrel  is 
faced  with  fruit  of  a  better  quality  than  the  bulk,  that  is 
not  enough  to  bring  the  case  within  the  section.  As  pointed 
out  by  Mr.  Beaumont,  if  it  were  otherwise,  the  provisions  of 
the  section  might  be  easily  evaded  and  purchasers  imposed 
upon  by  the  bottom  of  the  barrel  being  opened  and  the  fraud- 
ulently packed  surface  exhibited  to  the  purchaser. 

The  conviction  must  be  amended  by  confining  it  to  the 
eight  packages,  and  the  offence  to  having  them  in  possession 
for  sale,  and  the  fine  will  be  reduced  to  $20. 

There  will  be  no  costs  to  either  party. 

It  would  be  well,  I  think,  if  the  Act  were  amended  by  de- 
fining the  meaning  of  the  term  "  the  faced  or  shewn  surface," 
and  possibly  also  by  relieving  from  the  penalty  one  who  has 
in  possesvsion  for  sale  packages  fraudulently  packed,  if  he  is 
able  to  shew  that  he  did  not  know  of  the  fraudulent  packing 
and  was  not  ignorant  of  it  negligently. 
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'  "■  July  17th,  1902. 

divisional  coxjat. 

DELAHEY  v.  EEID. 

Sale  of  Ooods—Vnconditional  Covenant  to  Pay  Price— Counterclaim 
for  Damages  for  yon-^livery  of  Part  of  0ood9— Nominal 
Damages. 

Appeal  by  defendant  from  the  judgment  of  the  County 
Court  of  Renfrew  in  favour  of  the  plaintiff  on  a  claim  by 
the  plaintiff,  the  manufacturer  of  the  scales  known  as  handy 
truck  scales,  to  recover  $140,  agreeii  to  be  paid  by  defendant 
to  plaintilF  for  a  full  outfit  for  selling  said  scales  in  Orillia. 
The  defendant  counterclaimed  for  $200  damages  for  loss  of 
profit  occasioned  by  the  plaintiff  making  default  in  supply- 
ing within  a  reasonable  time  the  truck  scale  which  was  part 
of  the  "  outfit  ^^  agreed  to  be  supplied.  The  County  Judge  gave 
judgment  in  favour  of  the  plaintiff  for  the  sum  claimed,  and 
dismissed  the  counterclaim. 

E.  D.  Gunn,  K.C.,  for  defendant.  i 

J.  H.  Moss,  for  plaintiff. 

Meredith,  C.J. : — In  the  circumstances  of  this  case,  we 
think  that  the  omission  of  the  respondent  to  supply  within  a 
reasonable  time  after  the  making  of  the  contract  the  truck 
scale  which  was  part  o?  the  "  outfit  ^^  which,  by  the  terms  of 
the  agreement,  the  respondent  gave  and  assigned  to  the  appel- 
lant— assuming  it  to  have  been  the  duty  of  the  respondent  to 
have  forwarded  it  to  the  appellant — did  not  go  to  the  root  of 
ihe  consideration,  so  as  to  relieve  the  appellant  from  liability 
to  pay  the  purchase  price  of  the  rights  which  he  bought  from 
the  respondent,  and  for  which  he  unconditionally  covenanted 
to  pay  on  the  1st  March,  1901,  the  $140  which  the  respondent 
has  recovered  against  him. 

The  other  articles  comprised  in  the  "  outfit "  appear  to 
have  been  furnished  to  the  appellant  in  due  time,  and  had  he 
called  attention  to  the  omission  to  send  the  truck  scale  it 
would,  no  doubt,  have  been  supplied  at  once ;  the  reason  why 
he  did  not  appears  from  his  letter  of  the  30th  January,  1900, 
in  which  he  unreasonably  and  unwarrantably  assumed  to  re- 
pudiate his  agreement,  because,  owing  to  a  mistake  in  the  ad- 
dress (the  initial  of  the  second  Christian  name  having  been 
written  L.  instead  odf  T.),  the  respondent's  letter  accompany- 
ing the  articles,  wKich  were  sent  before  reaching  the  appel- 
lant, was  handed  out  of  the  post  office  to  another  Alexander 
Eeid,  who,  it  was  said,  had,  therefore^  an  opportunity  of 
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« 

learning  the  terms  of  the  arrangement  between  the  appellant 
and  the  respondent 

^  The  cases  collected  in  Re  Canadian  Power  Co.,  30  0.  R. 
186,  may  be  referred  to  as  shewing  that  the  appellant  was  not 
discharged  by  the  omission  to  send  the  truck  scale.  The 
judgment  in  favour  of  the  respondent  was,  therefore,  right 
and  should  be  affirmed. 

As  to  the  counterclaim,  assuming  that  the  respondent  was 
in  default  in  not  sending  on  the  truck  scale,  no  damages  have 
been  proved  to  have  been  sustained  by  appellant  owing  to 
the  omission  to  send  it  in  due  time,  and  we  ought  not  to  inter- 
fere with  the  disposition  made  of  the  counterclaim  in  the 
Court  below,  merely  to  give  nominal  damages. 

Appeal  dismissed  with  costs. 

MacMahon,  J.,  concurred. 


July  17th,  1902. 
divisional  court. 

Re  summers. 

Executors  and  Administrators— Administration  of  Estate— I'ayment 
of  Voluntary  Debts — Bondr-Naturdl  Love  and  Affection — Evi- 
dence of  Actual  YaVuable  Consideration— Assignment  of  Securi- 
ties at  Face  Value. 

Appeal  by  Margaret  Summers,  widow  of  William  R.  Sum- 
mers, against  an  order  made  by  the  Judge  of  the  Surrogate 
Court  of  Elgin  allowing  an  item  of  $4,000  in  the  passing  of 
the  accounts  of  the  executors  under  the  will  of  William  R. 
Siimmers. 

T.  W.  Crothers,  St.  Thomas,  for  appellant. 

A.  B.  Aylesworth,  K.C.,  and  John  Crawford,  Aylmer,  for 
John  R.  Summers,  W.  B.  Summers,  and  A.  Chambers. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon, J.)  was  delivered  by 

MacMahon,  J. : — The  executors,  in  payment  of  a  debt  to 
John  R.  Summers  of  $4,000,  claimed  as  being  due  to  him 
under. an  agreement  or  bond  of  his  father,  the  testator,  dated 
10th  March,  1899,  assigned  to  him  three  several  mortgages 
given  to  the  testator,  amounting  in  the  aggregate  to  $4,100. 
The  difference  between  the  $4,000  and  a  month's  interest 
thereon  and  the  $4,100,  was  accounted  for  by  John  R.  Sum- 
mers to  the  testator^s  estate. 
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The  objection  taken  was  that  the  agreement  or  bond  was 
voluntary  and  without  consideration,  and  payment  thereof 
could  not  be  enforced  against  the  testator's  estate  by  the 
obligee. 

At  the  passing  of  the  accounts  by  the  executors,  counsel 
for  Margaret  Summers  objected  to  extrinsic  evidence  being 
given  of  another  consideration  than  that  mentioned  in  the 
agreement  (which  was  "natural  love  and  affection"),  as  it 
would  contradict  the  deed.  The  evidence  was  received  sub- 
ject to  the  objection,  and  was  to  the  effect  that,  twenty  years 
prior  to  his  death,  the  testator,  who  was  a  farmei:,  received  an 
injury  which  incapacitated  him  from  manual  labour  on  the 
farm;  that  his  two  sons  and  their  mother  (who  died  in  Janu- 
ary, 1898)  worked  the  farm  they  were  tlien  living  on,  and  paid 
OIL  a  mortgage  of  $1,(500  that  incumbered  it ;  that  by  their  com- 
bined industry  they  accumulated  sufficient  money  to  purchase 
another  farm,  which  was  conveyed  to  the  father  and  stood  in 
his  name;  that  the  two  farms  were  worked  by  the  sons,  and 
the  profits  arising  therefrom  deposited  by  them  to  the  father's 
credit  in  a  bank  at  Aylmer  until  June,  1897,  when  the  moneys 
standing  to  his  credit  were,  by  his  direction,  transferred  to 
the  credit  of  William  R.  Summers  &  Sons,  which  firm  in- 
cluded the  two  sons  mentioned ;  that  the  moneys  in  the  bank 
were,  as  opportunity  offered,  invested  in  mortgage  securities, 
only  one  oi  which  was  taken  to  the  members  of  the  firm,  the 
others  being  taken  to  the  father. 

Prior  to  the  agreement  of  the  10th  March  being  entered 
into,  the  son  William  B.  Summers  was  married,  and  was  then 
residing  in  the  house  on  the  farm  conveyed  to  him ;  his  father 
and  his  brother  John  were  living  with  him.  At  that  time 
John  was  about  to  marry,  and  it  was  thought  better  that  there 
should  be  separate  households,  and  the  family  arrangement 
was  entered  into,  by  which  each  of  the  sons  was  to  become  the 
owner  of  a  farm;  the  funds  in  the  bank  to  the  credit  of  the 
firm  were  to  be  retransf erred  to  the  credit  of  the  father ;  the 
father  was  to  retain  all  the  mortgages,  including  the  one 
taken  in  the  names  of  the  partners,  which  was  to  be  assigned 
to  him.  This  arrangement  was  carried  out,  and  the  assets 
thus  transferred  amounted  to  about  $14,000. 

About  a  year  later  the  father  married  a  second  time,  and 
his  widow  is  the  present  appellant. 

In  the  agreement  of  10th  I^farch  there  is  a  covenant  by 
the  tfather  to  pay  his  son  John  $4,000,  although  the  same  is 
not  payable  until  the  death  of  tlie  covenantor.  Had  this  been 
merely    a    voluntary    covenant,    the    only    effect    would    be 
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to  postpone  its  payment  "to  simple  contract  debts  which 
are  bona  fide  owing  for  valuable  consideration;  but  such 
bond  or  covenant,  if  not  to  the  prejudice  of  creditors,  must 
l)e  paid  by  the  executors,  and  in  preference  to  legacies :"  Wil- 
liams on  Executors,  9th  ed.,  pp.  869-870;  Cox  v.  Barnard,  8 
Hare  32;  Hales  v.  Cox,  32  Beav.  In  England  a  change  was 
made  in  the  law  as  to  payment  of  voluntary  creditors  by  the 
Judicature  Act  of  1875,  sec.  10,  which  introduces  into  the 
administration  of  the  estates  of  deceased  insolvents  the  rule 
in  bankruptcy  that  voluntary  creditors  are  to  be  paid  pari 
passu  with  creditors  for  value.  See  In  re  Whittaker,  [1900] 
1  Ch.  9.  The  above  section  is  not  embodied  in  our  Judicature 
Act.  , 

Were  it  necessary  to  shew  any  other  consideration  than 
that  which  appears  in  the  agreement,  natural  love  and  affec- 
tion, evidence  of  such  other  consideration  was  properly  re- 
<;eived:  Clifford  v.  Turrell,  1  Y.  &  C.  Eq.  138,  9  Jur.  632; 
Marsh  v.  Hunt,  9  A.  E.  at  p.  602. 

The  evidence  shews  that  on  the  10th  March  a  family  ar- 
rangement was  agreed  upon  and  consummated.  There  were 
the  conveyances  by  the  father  to  the  sons,  by  which  each  be- 
•came  the  owner  of  a  farm;  the  giving  by  the  father  of  a 
bond  to  his  son  John  for  the  purpose  of  effecting  an  equaliz- 
ation as  between  the  two  sons.  Then  there  was  a  transfer  by 
the  two  sons  to  the  father  of  their  interest  in  the  fund  stand- 
ing to  the  credit  of  the  firm  in  the  bank;  the  assignment  on 
the  same  day  by  the  sons  of  their  interest  in  the  Nisbet  mort- 
gage for  $1,000;  and  their  agreement  that  the  father  should 
retain  for  his  own  benefit  the  other  mortgage  investments 
made  from  the  funds  \n  the  bank.  There  was  thus  proved  a 
general  settlement  and  arrangement  between  these  three,  a 
-division  of  the  property  in  which  all  claimed  an  interest: 
Persse  v.  Persse,  7  CI.  &  F.  at  p.  318;  Williams  v.  Williams, 
Ij.  E.  2  Ch.  294. 

The  only  other  point  to  be  disposed  of  is  that  relating  to 
"the  transfer  by  John  E.  Simimers  and  his  co-executor.  Far- 
things, of  the  three  mortgages  belonging  to  the  testator's 
-estate  in  payment  of  the  debt  due  to  John  E.  Summers.  There 
is  nothing  illegal  or  objectionable  in  this  proceeding;  the 
mortgage  securities  were  taken  at  their  par  value.  See  Wil- 
liams on  Executors,  9th  ed.,  p.  567 ;  Elliott  v.  Kemp,  7  M.  & 
W.  at  p.  313. 

Appeal  dismissed  with  costs. 
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Meredith,  C.J.  July  16th,  190^, 

CHAMBERS. 

F^OLEY  V.  TRUSTS  AND  GUARANTEE  CO. 

Kxvnitors  and  Administrators — Bill  of  Costs  for  Services  to  Testator- 
—Proceeding  for  Taxation — Application  by  Residuary  Legatee — 
Rule  938— Assets — Indemnity. 

Motion  by  plaintiff  (residuary  legatee),  under  Rule 
938,  for  an  order  requiring  defendants,  the  administrators 
with  the  will  annexed  of  the  estate  of  the  late  John  Foley,, 
deceased,  to  take  proceedings  to  obtain  an  order  for  the  de- 
livery  and  taxation  of  the  bill  of  costs,  charges,  and  disburse-^ 
ments  of  a  firm  of  solicitors  who  acted  for  the  testator  in  the 
matter  of  an  arbitration  between  him  and  the  corporation 
of  the  city  of  Toronto.  There  were  no  assets  in  the  hand* 
of  defendants,  and  they  declined  to  proceed  for  a  taxation 
unless  under  the  direction  of  the  Court  and  on  being  indem- 
nified against  costs. 

S.  W.  McKeown,  for  plaintiff. 

W.  R.  Smyth,  for  defendants. 

Meredith,  C.J. : — In  dealing  with  the  motion,  it  is  to 
be  treated  as  if  an  order  had  been  made  for  the  administra- 
tion of  the  estate:  Re  Warham,  Hunt  v.  Warham,  [1892]  3- 
Ch.  59 ;  Re  Sherlock,  18  P.  R.  6. 

The  practice  where  such  an  order  has  been  made,  and  it 
IS  desired  to  take  proceedings  against  one  who  is  alleged  to  be 
a  debtor  to  the  estate,  appears  to  be — where  the  personal 
representative  desires  the  leave  of  the  Court  to  bring  the 
action  or  take  the  proceeding — -'for  him  to  apply  for  the 
leave,  and  where  he  does  not  wish  to  apply,  but  a  beneficiary 
is  desirous  that  the  proceeding  shall  be  taken,  for  the  latter 
to  apply,  and  an  inquiry  is  then  had  as  to  whether  any,  and* 
what,  proceedings  should  be  taken  against  the  alleged  debtor, 
and  if  the  result  of  that  inquiry  is  that  it  is  determined  that 
the  case  is  a  proper  one  for  proceedings  to  be  taken,  leave 
is  given  to  take  them.  If  the  personal  representative  has 
been  guilty  of  no  misconduct  and  desires  to  conduct  the  pro- 
ceedings, they  are  taken  by  him  at  the  expense  of  the  estate- 
If  there  has  been  misconduct  on  his  part,  or  the  personal  re- 
presentative does  not  desire  to  take  the  pro<?eedings,  leave  is 
given  to  the  beneficiary  to  take  them  in  the  name  of  the  per- 
sonal representative  at  the  expense  of  the  estate.  Where  there 
are  no  assets,  it  would  seem  that  the  personal  representative 
is,  in  either  case,  entitled  to  be  indemnified  against  the  co»*ts 
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to  be  incurred  by  the  person  desiring  that  the  proceeding 
shall  be  taken. 

• 

The  facts  disclosed  on  this  application^  I  think^  warrant 
the  giving  of  leave  on  the  terms  of  the  plaintiff  indemnify- 
ing the  defendants  against  the  costs  of  and  incidental  to  the 
proceedings  and  paying  the  costs  of  this  application,  and 
leave  will  be  granted  on  these  terms.  The  defendants  will 
have  the  right  to  take  the  prc^eedings  if  they  desire  to  da 
so,  and  they  may  be  such  as  are  indicated  in  the  notice  of 
motion,  or  such  proceedings  as  may  be  advised  for  obtaining 
from  the  solicitors  an  account  of  the  moneys  received  by 
them  on  behalf  of  the  testator,  and  payment  of  any  balance 
which  may  be  found  to  be  due  by  them  as  the  result  of  the 
accounting.  See  Barker  v.  Birch,  1  .DeG.  &  S.  at  p.  381 ;, 
Harrison  v.  Eichards,  L.  R.  1  Ch.  473 ;  Yeatman  v.  Yeatman^ 
7  Ch.  D.  210. 


Meredith,  C.J.  July  17th,  1902. 

WEEKLY    COURT. 

EARLE  V.  BURLAND. 

Interest— Charging    Accounting    Party   with — Further    Directions 

— Costs, 

Motion  by  plaintiffs  for  judgment  on  further  directions 
and  as  to  subsequent  costs  reserved  by  judgment  at  trial,  a8> 
varied  by  the  Court  of  Appeal  and  Judicial  Committee. 

F.  H.  Chrysler,  K.C.,  for  plaintiffs. 
W.  D.  Hogg,  K.C.,  for  defendants. 

Meredith,  C.J. : — The  only  question  in  controversy  is 
whether  defendant  G.  B.  Burland  shall  be  charged  with  in- 
terest on  sums  which  the  local  Master  at  Ottawa  has,  by  hi& 
report  of  11th  April  last,  found  him  to  be  liable  to  account 
for  and  to  pay  over  to  defendant  company  under  the  refer- 
ence directed  by  the  judgment. 

It  is  in  accordance  with  the  practice  of  the  Court  in  a 
proper  case  to  award  interest  against  an  accounting  party 
on  further  consideration,  although  the  question  has  not  been 
reserved  by  the  original  judgment;  and  this  is  a  proper  case 
in  which  to  direct  the  payment  of  interest  by  defendant  Bur- 
land.  Daniell's  Chy.  Prac,  7th  ed.,  p.  950,  and  cases  there 
eited,  referred  to. 

Judgment  directing  defendant  G.  B.  Burland  to  pay 
to  defendant  company  the  amount  with  which  the  local 
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blaster  has  found  him  to  be  chargeable,  together  with  in- 
terest upon  it,  and  also  the  subsequent  costs  reserved  by  the 
judgment. 


July  18th,  1902. 
divisional  court. 

RAT  PORTAGE  LUMBER  CO.  v.  KENDALL. 

'Coittract — Diviffion  of  Profits— Partnership — Question  of  Fsct — Bur- 
den of  Proof— Appeal, 

Appeal  by  defendant  from  judgment  of  Falconbridge, 
<3.J.,  at  the  trial,  in  action  to  recover  $2,486.30,  being  the 
amount  claimed  for  lumber,  etc.,  alleged  to  have  been  sup- 
plied by  plaintiffs  to  defendant,  and  $1,500  alleged  to  have 
"been  advanced  by  plaintiffs  to  defendant.  The  defendant 
counterclaimed  for  $4,530.87,  alleged  to  be  due  by  plaintiffs 
under  a  contract  for  division  of  profits  and  for  materials 
:8upplied.  The  trial  Judge  found  that  there  was  no  dispute 
as  to  plaintiffs'  claim,  and,  the  evidence  as  to  the  counter- 
claim being  conflicting,  that  the  defendant  had  not  satisfied 
the  burden  of  proof;  and  he,  therefore,  gave  judgment  for 
ihe  plaintiffs  on  their  claim,  and  dismissed  the  counterclaim. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon 
^nd  LouNT,  JJ. 

R.  C.  Clute,  K.C.,  for  defendant. 

TS.  W.  Rowell,  K.C.,  for  plaintiffs. ' 

The  Court  held  that,  on  the  evidence,  it  would  be  im- 
possible to  set  aside  the  findings  of  the  trial  Judge;  and,  as- 
suming that  Kendall  and  Harty  were  partners,  and  that 
most  of  the  work  and  expenditure  in  connection  with  the  con- 
tract was  by  the  partnership,  with  the  knowledge  of  the  plain- 
tiffs, that  would  be  of  no  avail  to  defendant  in  this  action, 
which  is  against  Kendall  alone. 

Appeal  dismissed  with  costs ;  but  judgment  of  trial  Judge 
varied  by  adding  a  provision  that  it  is  to  be  without  prejudice 
to  defendant's  rights  in  respect  of  the  moneys  received  by 
7)laintiffs  on  account  of  the  contract  with  one  Caldwell,  and 
the  same  as  to  the  sum  allowed  and  deducted  by  the  trial 
Judge  from  plaintiffs'  claim. 
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Falconbridge,  C.J.  July   19th,  1902^ 

TKXAL. 

GEEAR  V.  MAYHEW. 

Tefuior    and    Purchaser—Action    for    Purchase    Money— Evidence — 

Trespass  to  Goods, 

Action  to  recover  $400,  the  purchase  price  of  certain  land 
which,  as  the  plaintiff  alleged,  she  agreed  to  sell  to  defendant^ 
and  of  which  the  defendant  obtained  a  conveyance  without 
payment  of  the  purchase  money,  and  for  damages  for  trespass 
to  person  and  assault,  and  trespass  to  goods. 

Solomon  White,  Windsor,  and  D.  S.  McMillan,  Sarnia,. 
for  plaintiff. 

F.  W.  Kitterraaster,  Sarnia,  for  defendant. 

Falconbridge,  C.J. : — As  to  the  real  estate  transaction, 
the  evidence  of  N.  Gurd  for  defendant  is  quite  clear  and 
satisfactory;  and  as  to  the  goods,  plaintiff's  evidence  is  not 
suflSciently  satisfactory  or  lucid  to  found  a  judgment  for  any 
sum  whatever.  As  defendant  might  have  condescended  to^ 
clear  up  that  matter,  if  she  could,  by  evidence  on  her  part, 
the  present  action  shall  be  dismissed  without  costs,  and  withr 
out  prejudice  to  any  action  which  plaintiff  may  be  advised 
to  bring  in  a  Division  Court  in  respect  of  the  goods  only. 

Robertson,  J.  July  21st,  1902,. 

TRIAL. 

BRBAKENRIDGE  v.  MASOX. 

Building   Contract — Action   for   Balance   Due — Counterclaim— 

Eoide^wc. 

Action  to  recover  $262.80,  balance  claimed  by  plaintiff' 
for  work  on  a  barn.  The  defence  was  that  the  work  was 
negligently  and  unskillfully  performed,  and  the  defendant 
also  asserted  a  set-off,  and  counterclaimed  for  damages  for 
material  spoiled. 

G.  W.  Wells,  K.C.,  for  plaintiff. 

S.  G.  McKay,  Woodstock,  for  defendant. 

Robertson,  J.,  dealing  with  the  case  as  a  jury  would, 
and  reviewing  the  conflicting  evidence,  found  all  the  issues  for 
the  plaintiff,  in  whose  favour  he  gave  judgment  for  $260.55^. 
with  interest  from  1st  November,  1901,  and  full  costs  on 
the  High  Court  scale;  and  dismissed  the  defendants  counter- 
claim  with  costs. 
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July  15th,  1902. 
divisional  court. 

MINERVA  MAXITFACTURING  CO.  v.  ROCHE. 

<Jo8t9 — Scale  of—JuriadicUon  of  County  Court— *" Amount  Ascertained 
by  the  Act  of  the  Parties  or  the  Signature  of  the  DefenOant. 


»» 


Appeal  by  the  defendant  from  an  order  of  Falconbridge, 
O.J.,  aflBrming  a  ruling  of  the  senior  taxing  officer  at  Toronto 
that  the  costs  should  be  taxed  on  the  High  Court  scale. 

The  action  was  brought  to  recover  $282.10  as  the  price  of 
goods  sold  and  delivered  by  the  plaintiffs  to  defendant,  the 
invoice  for  which  comprised  a  great  many  items.  The  goods 
were  shipped  from  Toronto  by  the  Canadian  Pacific  Railway 
to  the  defendant's  address  at  Ottawa,  and  on  the  day  after 
their  arrival  at  the  Ottawa  station  were  destroyed  by  fire. 
The  defendant  brought  an  action  against  the  railway  com- 
pany for  the  loss  of  the  goods,  which  was  dismissed. 

While  the  action  against  the  railway  company  was  pend- 
ing plaintiffs  threatened  to  sue  defendant  for  the  price  of 
the  goods,  but  after  a  discussion  between  the  solicitors,  the 
defendant's  solicitor  on  the  21st  November,  1901,  signed  the 
following  undertaking  on  behalf  of  his  client,  addressed  to 
the  plaintiffs  : 

"  We  hereby  admit  liability  of  our  clients  to  you  for  goods 
<bstroyed  in  the  Ottawa  fire,  and  agree  to  pay  for  them  im- 
mediately, after  trial  of  our  suit  against  the  C.  P.  R.,  which 
we  agree  to  get  disposed  of  as  expeditiously  as  possible;  the 
consideration  for  the  above  being  your  agreement  to  wait 
till  the  said  case  is  tried  or  otherwise  earlier  disposed  of.  And 
it  is  understood  that  the  above  admission  of  liability  and 
agreement  to  pay  is  not  conditional  on  our  succeeding  in  said 
i^uit.^' 

On  4th  December,  1901,  the  plaintiffs  commence4  this 
action  in  the  High  Court  for  the  price  of  the  goods,  and  after 
the  defendant  had  filed  a  statement  of  defence,  she  was  ex- 
amined for  discovery,  and  the  plaintiffs,  on  summary  appli- 
cation, were  allowed  to  enter  judgment  for  the  amount 
claimed  with  costs.  Upon  the  taxation  of  such  costs,  the 
fjuestion  arose. 

G.  F.  Shepley,  K.C.,  for  defendant. 

A.  C.  McMaster,  for  plaintiffs. 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.)  was  delivered  by 

MacMahon,  J. — By  the  County  Courts  Act,  K.  S.  0.  ch. 
55,  see.  23,  sub-sec.  2,  that  Court  has  jurisdiction  "in  all 
causes  and  actions  relating  to  debt,  covenant,  and  contract 
to  $600,  where  the  amount  is  liquidated  or  ascertained  by  the 
Act  of  the  parties  or  by  the  signature  of  the  defendant." 

The  defendant  admitted  that  certain  goods  purchased  by 
ter  from  the  plaintiflEs  were  destroyed  by  fire  at  Ottawa,  but 
there  is  no  admission  as  to  the  value  of  the  goods,  and  where 
the  claim  exceeds  $200  it  is  only  in  cases  where  the  "  amount'' 
is  ascertained  by  the  act  of  the  parties  or  the  signature  of  the 
-defendant  that  the  action  is  within  the  jurisdiction  of  the 
Coiuity  Court.  And  had  the  plaintiffs  proceeded  to  trial,  in 
order  to  recover  they  must  have  given  evidence  as  to  the  value 
of  the  goods  which  they  had  shipped  to  the  defendant. 

An  aflSdavit  made  by  the  plaintiffs'  solicitor  was  filed  on 
the  motion  before  the  Chief  Justice  of  the  King's  Bench,  in 
which  he  states  that  the  defendant's  solicitor,  when  the  un- 
dertaking %t  the  21st  November  was  given,  refused  to  adin,it 
the  amount  or  value  of  the  goods  shipped. 

We  cannot  interfere  with  the  order  made  bv  the  Chief 
Justice.  The  appeal  will,  therefore,  be  dismissed  with  costs, 
fixed  at  $20. 


EoBERTsoN,  J.  July  21st,  1902. 

PILGRIM  V.  CUMMER. 

rartfiership— Offer  of  Partner  to  Sell  Share  to  Oo-partners-^Accept- 
ance— Specific  Performance  —  Terms— Improvidence—Security— 
Costs. 

x\ction  for  an  account  of  the  transactions  between  plain- 
tiff and  defendants,  who,  in  May,  1899,  entered  into  partner- 
ship as  manufacturers  of  aerated  waters  at  Hamilton  under 
the  firm  names  of  "Pilgrim  Bros.  &  Co.''  and  "Tlie 
Hamilton  Mineral  Water  Co.,  Pilgrim  Bros.  &  Co.,  Proprie- 
tors," and  continued  until  15th  February,  1902,  when,  the 
plaintiff  alleged,  the  defendants  excluded  him  from  the  part- 
nership premises  and  affairs,  since  when  the  defendants  have 
l)een  carrying  on  business  with  the  partnership  assets. 
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The  defendants  alleged  that  prior  to  15th  February,  1902, 
they  purchased  the  plaintiflE's  interest  in  the  partnership;  that 
on  the  21st  December,  1901,  the  plaintiff  offered  in  writing 
to  sell  his  interest  to  the  defendants  for  $2,000  cash,  upon  hi& 
being  freed  from  all  liabilities  of  the  firm,  and  to  covenant 
not  to  carry  on  the  same  kind  of  business  within  200  m'\\v^ 
of  Hamilton,  and  to  procure  his  wife  to  join  in  such  covenant 
and  to  secure  it  upon  her  property  in  Hamilton ;  that  the  de- 
fendants accepted  the  offer,  and  had  always  been  ready  and 
willing  to  carry  it  out,  but  the  plaintiff  had  refused  to  do  so 
on  his  part;  and  the  defendants  asked  for  specific  perform- 
ance of  the  agreement. 

The  plaintiff  replied  that  the  offer  or  agreement  was  an 
improvident  one,  and  that  he  was  not  able  to  carry  it  out  be- 
cause of  his  wife's  refusal  to  give  the  security  mentioned. 

G.  Lynch-Staunton,  K.C.,  and  E.  5.  Ambrose,  Hamilton, 
for  plaintiff. 

J.  P.Mabee,  K.C.,  and  G.  C.  Thompson,  Hamilton,  for 
defendants. 

• 

Robertson,  J. — I  am  forced  to  the  conclusion  that  what 
is  alleged  by  plaintiff  in  reply  to  the  defence  set  up  by  de- 
fendants is  substantially  true,  and  I,  therefore,  find  all  the 
issues  of  fact  in  favour  of  plaintiff.  ...  I  find  specifi- 
cally that  plaintiff  always  was,  and  now  is,  ready  to  carry  out 
the  agreement  on  his  part,  and  that  it  is  a  fact  that  he  has 
been  unable  to  procure  his  wife  to  execute  the  security  men- 
tioned in  the  letter  containing  the  offer.  And  I  think  de- 
fendants are  entitled  to  have  judgment  for  specific  perform- 
ance of  so  much  of  the  agreement  as  is  not  involved  in  plain- 
tiff procuring  the  execution  by  his  wife  of  the  covenant  in 
said  letter  mentioned.  I  am  of  opinion  that  plaintiff,  when 
he  signed  the  letter,  did  not  intend  to  bind  himself  to  procure 
his  wife  to  join  in  the  covenant  so  as  to  charge  her  lands  with 
a  consequence  of  the  breach  thereof  on  the  part  of  plaintiff, 
and  I  so  find.  He  promised,  no  doubt,  to  ask  her  to  do  so; 
but  to  be  bound  that  she  would  do  so,  or  that  he  would  accept 
an  abatement  from  the  purchase  money  of  $2,000  in  case  she 
refused,  he  had  not  in  contemplation ;  and,  in  my  judgment, 
it  would  not  be  just  or  equitable  to  order  any  abatement,  or 
to  compel  plaintiff  to  furnish  other  security.     .     .     . 

The  authorities  are  overwhelming  that  plaintiff  cannot  be 
compelled  to  procure  his  wife  to  charge  her  lands,  even  if  he 
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had  intended  to  agree  that  she  should  do  so.  Courts  of 
Equity  long  ago  endeavoured  to  enforce  specific  performance 
•of  such  agreements ;  but  all  they  could  do  then  was  to  imprison 
the  husband  until  the  wife  complied,  but  that  was  at  last  de- 
termined to  be  unreasonable.  .  .  .  Now  the  rule  is  not 
to  decree  specific  performance  of  such  an  agreement,  leaving 
the  party  aggrieved  to  seek  compensation  for  any  loss.  As  to 
loss,  however,  or  damages  therefor,  how  can  they  be  assessed 
here  ?  If  the  plaintiff  performs  his  covenant  not  to  carry  on 
the  same  business,  there  is  no  damage;  and,  as  the  Courts 
afford  ample  protection  by  injunction,  the  defendants  arc 
amply  protected.     .     .     . 

In  regard  to  the  costs,  it  is  clear  from  the  evidence  and 
correspondence  that  plaintiff  was  ready  and  willing  and  by 
his  solicitors  offered  before  the  action  was  commenced  to  do 
^nd  perform  all  that  plaintiff  was  legally  or  equjtably  bound 
to  do ;  but,  by  a  system  which  has  not  commended  itself  to  my 
mind,  the  defendants  have  endeavoured  to  force  plaintiff  into 
doing  what  was  imconscionable,  thus  driving  him  into  this 
litigation.  The  defendants  should  pay  to  plaintiff  the  costs 
of  this  action. 

[The  following  authorities,  among  others,  were  con- 
sidered: Van  Norman  v.  Beaupre,  5  6r.  599;  Longhead  v. 
Stubbs,  27  Gr.  387;  Pry  on  Specific  Performance,  sec.  1222. 
and  cases  cited;  Hughes  v.  Jones,  3  DeG.  &  P.  1,  315.] 


Palconbridge,  C.J.  July  30th,  1902. 

TRIAL. 

STYLES  V.  TOWEKS. 

Wau— Private  Wau— Easement— Implied  Cfrant — Intention. 

Action  for  damages  for  deprivation  of  use  of  an  alleged 
Tight  of  way ;  and  for  a  declaration  as  to  plaintiff's  right,  and 
for  an  injunction. 

The  plaintiff  claimed  a  right  of  way  by  implied  grant,  or  by 
^general  words,  such  as  those  used  in  R.  S.  0.  1897  ch.  119, 
€Jec.  12,  treating  the  right  as  a  quasi-easement,  not  of  absolute 
necessity,  yet  in  some  sense  essential  to  the  enjoyment  of  the 
property  conveyed  to  him. 

J.  A.  Robinson,  St.  Thomas,  for  plaintiff. 
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C.  P.  Maxwell  senior  and  C.  F.  Maxwell  junior,  St. 
Thomas,  for  defendants. 

Palconbridge,  C.J. — The  numerous  cases  cited  by  plain- 
tiff do  not  establish  his  contention;  and  this  is  not  a  case 
where  there  was  a  right  of  way  existing  from  one  close 
to  another,  which  has  become  merged  by  the  fact  of  the  same 
person  having  become  the  owner  of  both  properties,  but  is  at 
most  the  user  of  a  way  which  has  been  made  by  the  owner  of 
adjoining  closes,  and  first  used  during  unity  of  possession. 
It  is- not  .in  continuous  use  like  a  waterway;  and,  therefore^ 
would  not  pass  by  general  words,  unless  the  necessary  inten- 
tion were  shewn  that  it  should  pass;  and  such  has  not  been 
shewn  in  this  case.  I  refer  to  Thompson  v.  Water- 
low,  L.  R.  6  Eq.  36 ;  Bolton  v.  Bolton,  11  Ch.  D.  968 ;  God- 
dard  on  Easements,  3rd  ed.,  p.  139 ;  and  Elphinstonc  on  In- 
terpretation of  Deeds,  Bl.  ed.,  p.  192.  Taking  this  view,  I 
deem  it  unnecessary  to  consider  the  effect  of  the  mortgages, 
or  of  the  part  discharge  thereof. 

Action  dismissed  without  costs. 


July  31st,  1902. 
divisional  (x)urt. 

Ke  WILLIAMS. 

Trustees—Reinuneration  of — Quantum  of  Allowance—^Japital—ificOfne 

Solicitor-trustee — Profit  Coats, 

Appeal  by  G.  M.  Macdonnell,  one  of  two  trustees  of  the 
estate  of  E.  Williams,  deceased,  from  an  order  of  the  Judge 
of  the  Surrogate  Court  of  Frontenac  fixing  the  appellant's 
remuneration  for  his  care,  pains,  and  trouble  in  and  about 
the  estate  for  the  period  since  August,  1891.  The  Surrogate 
Judge  allowed  the  trustees  Rye  per  cent,  upon  the  interest 
collected,  and  made  no  allowance  of  any  kind  for  any  other 
services,  giving  as  a  reason  that  he  had  in  a  former  order 
fixing  the  remuneration  up  to  August,  1891,  and  allowed 
the  trustees  two  and  a  half  per  cent,  for  taking  over  the  prin- 
cipal. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street 
and  BrittoNj  J  J. 
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G.  F.  Shepley,  K.C.,  for  appellant. 

J.  A.  Hutcheson,  Brockville,  for  the  other  trustee  and  the 
beneficiaries. 

The  judgment  of  the  Court  was  delivered  by  ' 

Street,  J. — The  Court  is  warranted  under  Re  Berkeley's 
Trusts,  8  P.  E.  193,  and  the  authorities  there  referred  to,  in 
holding  that  the  remuneration  of  trustees  whose  duties  cover 
a  period  of  years,  should  not  be  confined  to  an  allowance  by 
way  of  percentage  for  the  collection  and  payment  over  of 
income,  but  that  it  is  proper  to  make  to  them  an  annual  al- 
lowance for  their  services  in  looking  after  the  corpus  of  the 
fund,  receiving  repayments  upon  principal,  and  re-investing 
it;  and  this  allowance  should  not  depend  upon  the  amount 
so  collected  and  re-invested,  but  should  be  a  fixed  annual  al- 
lowance based  upon  the  nature  of  the  property  and  the  con- 
sequent degree  of  care  and  responsibility  involved.  Under 
the  authorities  referred  to  the  Surrogate  Judge  adopted  an 
erroneous  basis  for  the  remuneration  of  the  trustees  during 
the  period  ending  in  1891,  in  allowing  them  a  percentage 
upon  the  principal  sum  taken  over,  and  nothing  for  the  col- 
lection of  interest  upon  the  trust  fund  during  the  period,  ex- 
cepting for  the  interest  accrued  at  the  testator's  death;  he 
should  have  allowed  the  trustees  nothing  for  taking  over  the 
estate,  but  should  have  allowed  them  a  percentage  upon  all 
the  interest  collected  and  paid  over,  and  an  annual  sum  for 
the  care  of  the  estate.  The  am,ount  allowed  the  trustees  in 
1891  should,  perhaps,  upon  any  final  computation  o£  their 
remuneration,  be  treated  as  a  satisfaction  for  their  services 
in  the  collection  of  interest  and  the  care  of  the  principal 
down  to  1891,  rather  than  for  the  taking  over  of  the  princi- 
pal; which  seems  to  be  a  matter  to  be  dealt  with  at  the  con- 
clusion of  the  trust.  The  sum  allowed  for  taking  over  the 
principal  by  the  former  order  had  all  been  well  earned  dur- 
ing the  period  covered  by  that  order,  in  caring  for  the  princi- 
pal and  collecting  the  interest  during  that  period,  and  the 
trustees  were  entitled  to  a  new  allowance  based  upon  their 
services  between  1891  and  1902;  and  $100  per  year  would  be 
a  reasonable  and  proper  allowance  to  make  for  the  receipt  of 
repayments  on  principal  invested,  their  re-investment,  and 
the  constant  watchfulness  and  care  required  in  order  to  guard 
from  loss  a  fund  invested  upon  ordinary  securities.  In  addition 
to  this,  the  allowance  of  5  per  centum  made  by  the  Surrogate 
Judge  for  the  collection  of  the  interest  and  its  payment  over 
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to  the  persons  entitled  under  the  will,  is  by  no  means  exces- 
sive, when  the  nature  of  the  securities  (small  mortgages)  is 
considered;  the  result  being  a  yearly  charge  to  the  trust  of 
about  $280  in  all,  for  management,  a  sum  representing  less 
than  one-half  of  one  per  cent,  per  annum  upon  the  principal 
of  the  fund.  The  appellant  should  have  been  allowed  $2,314, 
instead  of  the  $1,500  allowed  him  by  the  Surrogate  Judge. 

Regarding  the  question  raised  before  the  Surrogate  Judge 
AS  to  the  appellant's  having  charged  certain  profit  costs  to  the 
estate  to  which  he  was  not  entitled,  the  general  rule  is  that 
a  trustee-solicitor  is  not  entitled  to  charge  the  estate  with 
any  professional  services;  but  an  exception,  which  is  not 
to  be  extended,  has  been  established  by  the  decision  of  Lord 
Cottenham  in  Cradock  v.  Piper,  1  D.  M.  &  G.  664,  under 
which  a  solicitor-trustee  who  brings  or  defends  proceedings 
in  Court  for  himself  and  his  co-trustees,  is  entitled  to  recover 
profit  costs,  and,  therefore,  to  charge  such  costs  to  the  estate, 
but  such  costs  are  not  to  be  increased  by  the  fact  that  he  is 
himself  a  party  beyond  what  they  would  have  been  had  he 
acted  for  his  co-trustee  only.  This  exception  is  not  to  be 
extended  to  proceedings  or  professional  services  rendered  to 
the  estate  out  of  Court:  Re  Corsellis,  34  Ch.  D.  675;  Re 
Mimico  Sewer  Pipe  Co.,  26  0.  R.  288 ;  Lewin  on  Trusts,  10th 
ed.;  Broughton  v.  Broughton,  6  D.  M.  &  G.  160;  and  Re 
Doody,  [1893]  1  Ch.  129,  138,  139,  141. 

There  are  charges  in  the  appellant's  accounts  for  profes- 
sional services  which  do  not  come  within  the  exception  sanc- 
tioned by  Cradock  v.  Piper ;  and  these  should  be  deducted.  If 
there  should  be  any  dispute  as  to  such  items,  the  matter  may 
be  spoken  to  again,  and  a  reference  ordered,  if  necessary. 
Costs  of  appeal  to  be  paid  out  of  Court  to  all  parties,  to  be 
taxed  as  between  party  and  party. 


July  31st,  1902. 
divisional  court. 
MIDDLETOX  v.  SCOTT. 

Mortgaffe— Mortgagee's    Costs — Unnecessary     Proceedings — Tender— 

Waiver. 

Appeal  by  plaintiff  from  order  of  Street,  J.,  3  0.  L.  B. 
^7,  allowing  defendant's  appeal  from  report  of  local  Master 
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at  Chatham,  to  whom  this  action  (for  redemption)  was  re- 
ferred; and  cross-appeal  by  defendant  (mortgagee)  from  so 
much  of  such  order  as  precluded  defendant  from  having  the 
costs  of  the  action  and  deprived  defendant  of  interest  post 
diem  at  the  rate  of  8  per  cent,  per  annum,  as  stipulated  for 
in  the  mortgage  deed. 

M.  Wilson,  K.C.,  and  J.  B.  O'Flynn,  Chatham,  for 
plaintiff. 

W.  E.  Middleton,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahox,  J.)  was  delivered  by 

MacMahon,  J. : — Counsel  for  plaintiff  contends  that  the 
conduct  of  defendant's  solicitor  in  claiming  from  plaintiff 
$8.13  in  connection  with  some  alleged  proceedings  under  the 
power  of  sale  in  the  mortgage,  in  addition  to  principal  and 
interest,  amounted  to  a  dispensing  with  a  tender  of  principal 
and  interest  to  the  agent  and  solicitor  of  defendant.  [Re- 
ference to  Ex  p,  Darch,  22  L.  J.  N.  S.  Bkcy.  75;  Jones  v. 
Tarleton,  9  M.  &  W.  675 ;  Kerford  v.  Mondel,  20  L.  J.  Ex. 
303 ;  Llade  v.  Morgan,  23  C.  P.  517 ;  Bobbins  on  Mortgages, 
pp.  710,  711 ;  Fisher  on  Mortgages,  p.  1503.] 

There  is  nothing  in  the  evidence  or  correspondence  that 
would  warrant  the  view  that  a  tender  of  the  principal  and  in- 
terest was  dispensed  with,  and  the  solicitor's  claim  for 
$8.13,  the  costs  of  the  alleged  proceedings  under  the  power 
of  sale,  could  by  no  possibility  dispense  with  a  tender  of 
the  amount  due  on  the  mortgage;  and,  there  being  no 
tender  and  no  dispensation  with  a  tender,  the  interest  con- 
tinues to  run. 

Although  by  paragraph  3  of  the  judgment  of  reference 
the  Master  is  directed  to  report  specially  his  findings  on  all 
matters  relating  to  the  alleged  tenders  or  excuses  for  tender, 
and  to  any  matters  affecting  the  question  of  costs,  since  the 
question  of  costs  is  not  reserved  to  be  afterwards  dealt  with^ 
this  direction  is  an  inconsequential  and  useless  one;  and,  in 
anv  case,  insufficient  to  control  the  direction  contained  in 
paragraph  4  to  tax  costs,  and  the  provision  of  Rule  756,  that 
they  shall  be  taxed  to  defendant;  and  therefore  Mr. 
Justice  Street's  view  that  the  costs  of  the  action,  except  in 
the  event  mentioned  in  paragraph  7,  are  not  dealt  with,  is 
erroneous;  and  under  the  terms  of  the  judgment,  in  the 
event  that  has  happened,  the  defendant  is  entitled  to  the  costs 
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of  the  action.  The  provision  in  the  mortgage  that  interest  is 
to  be  paid  at  the  rate  of  8  per  cent,  per  annum  after  maturity 
means  after  the  principal  money  has  become  payable^  that  is 
to  say,  after  the  expiration  of  the  five  years  as  well  as  before, 
and  in  that  view  of  its  meaning  there  is  no  room  for  the  ap- 
plication of  the  principle  applied  in  such  cases  as  People's 
Loan  Co.  v.  Grant,  18  S.  C.  R.  262,  sucli  a  construction  of 
the  proviso  for  redemption  being  here  excluded  by  the  pro- 
vision that  interest  at  8  per  cent,  is  to  be  paid  after  the  ma- 
turity of  the  principal  sum — in  other  words,  a^ter  the  princi- 
pal sum  has,  according  to  the  terms  of  the  proviso,  become 
payable. 

Plaintiff's  appeal  dismissed  with  costs,  and  defendant's 
cross-appeal  allowed  with  costs;  and  order  of  Street,  J., 
varied  by  directing  interest  on  the  whole  $324  to  be  calculated 
at  rate  of  8  per  cent,  per  annum,  and  the  defendant's  costs 
of  the  action  to  be  added  to  the  principal  and  interest. 


Robertson,  J.  July  28th,  1902. 

WEEKLY   court. 

FALLS  V.  BANK  OP  MONTREAL. 

Lunatic — Residence  abroad — Domicil  in  Ontario—Money  in  Bank  in 
Ontario—Right  of  Foreign  Committee  to— Change  of  Domtcil— 
Private  International  Late — Costs. 

Motion  on  behalf  of  plaintiff,  Frederick  W.  Falls,  a  luna- 
tic so  found  by  judicial  declaration  of  a  Court  in  the  State 
of  Pennsylvania,  by  Charles  William  Allen,  his  committee, 
for  judgment  on  the  pleadings  in  an  action  for  payment  by 
defendants  to  the  committee;  for  plaintiff,  of  $2,005.50  and 
interest  from  31st  December,  1901,  and  for  a  declaration 
that  such  payment  is  a  valid  discharge  of  defendants.  The 
moneys  in  question  were  deposited  by  the  plaintiff,  before  he 
was  declared  insane,  with  the  defendants  in  the  savings  bank 
department  at  the  Yonge  street  branch  in  the  city  of  Toronto. 
The  defendants  admitted  that  they  h^d  the  money  on  deposit, 
and  claimed  the  protection  of  a  judgment  before  paying  it 
over,  and  asked  for  costs.  The  plaintiff  is  a  British  subject 
bom  in  the  Province  of  Ontario,  30  years  ago,  and  resided 
therein  until  about  four  years  ago,  when,  after  travelling  in 
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Europe,  he  went  to  Philadelphia,  where  his  mother  and  sister 
lived,  and  where  he  has  since  resided.  He  is  an  artist,  and 
had  a  studio  in  Philadelphia,  where  he  painted  numerous 
pictures  of  considerable  value.  The  principal  part  of  the 
moneys  in  question  were  remitted  by  plaintiff  to  the  defend- 
ants from  Philadelphia  in  a  letter  dated  the  31st  December, 
1901.  He  became  a  lunatic  on  the  9th  January,  1902,  and 
Allen  was  appointed  committee  of  his  estate  (consisting  of 
about  $12,000)  on  the  3rd  March,  1902. 

S.  B.  Woods,  for  plaintiff. 

J.  A.  Worrell,  K.C.,  for  defendants. 

Robertson,  J. — ^A  British  subject,  before  he  can  be  held 
to  have  become  a  subject  or  citizen  of  a  foreign  country,  must 
not  only  express  clearly  an  intention  to  do  so,  but  must  per- 
form some  act  from  which  the  inference  to  be  drawn  is  con- 
clusive. In  re  Patience,  29  Ch.  D.  976,  Bell  v.  Kennedy,  L. 
E.  1  H.  L.  Sc.  307,  Udny  v.  Udny,  L.  B.  1  H.  L.  441, 
Moorhouse  v.  Lord,  10  H.  L.  C.  at  p.  291,  Doucet  v.  Geoghe- 
^an,  9  Ch.  D.  441,  Urquhart  v.  Butterfield,  37  Ch.  D.  357, 
King  V.  Foxwell,  3  Ch.  D.  at  p.  520,  and  Didisheim  v.  London 
and  Western  Bank,  [1900]  2  Ch.  15,  considered. 

The  •  plaintiff's  original  domicil  was  in  Ontario,  and 
there  is  no  evidence  that  by  any  act  of  his  he  has  changed 
it.  There  is  nothing  to  shew  any  intention  to  become  an 
American  citizen.  The  lunatic  is,  therefore,  a  British 
subject,  and  the  fund  being  in  this  country,  the  com- 
plexion of  the  case  is  altered  in  regard  to  the  disposal  of 
it.  As  the  lunatic  has  been  judicially  declared  such  by 
the  Court  in  Philadelphia  having  jurisdiction  in  that  be- 
half, and  as  that  Court  has  authorized  its  officer,  the  com- 
mittee, to  take  these  proceedings,  on  general  principles  of 
private  international  law  the  Courts  of  this  country  are 
bound  to  recognize  the  authority  conferred  on  him  by  that 
Court ;  and  if  a  proper  case  is  made  out  to  warrant  the  Court, 
in  its  discretion,  in  ordering  the  amount  to  be  paid  over,  it 
should  be  so  ordered.  If  the  amount  now  sought  to  be  re- 
covered were  necessary  for  the  maintenance  of  the  lunatic,  it 
should  be  paid  over  to  the  committee.  The  committee  is  not 
entitled  to  get  in  all  the  estate,  wherever  found,  for  the  pur- 
pose of  preserving  it.  In  re  Brown,  [1895]  2  Ch.  666,  referred 
to.  The  committee  has  in  his  hands  money  and  property  of 
the  value  of  more  than  $12,000.     So  that  this  money  is  not 
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necessary  for  the  support  of  the  plaintiff.  Therefore  the  de- 
fendants should  not  be  ordered  to  pay  over  the  whole  sum, 
but  the  defendant  should  be  discharged  upon  payment  of  the 
amount  into  Court  to  the  credit  of  plaintiff,  and  the  interest 
now  accumulated  should  be  paid  over  to  the  committee,  who 
may  apply  for  further  payments  of  interest  or  principal  as 
occasion  may  arise.  The  defendants  are  entitled  to  costs,  as 
between  solicitor  and  client,  out  of  the  fund.  Vane  v.  Vane, 
L.  R.  2  Ch.  124,  Jones  v.  Lloyd,  22  W.  R.  787,  In  re  Bligh, 
12  Ch.  D.  364,  In  re  Tower,  32  Ch.  D.  39,  and  New  York  Se- 
curity Co.  v.  Keyser,  [1901]  1  Ch.  666,  referred  to.  Judg- 
ment accordingly. 
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Britton,  J.  August  1st,  1902. 

TRIAL. 

PI6G0TT  V.  TORONTO  RUBBER  SHOE  MANUFAC- 
TURING CO. 

Building    Contrcict -- Materials   Supplied   not   Covered  by  Contract 

— Damages — Arbitrator — Bim  of— Lien. 

Action  tried  at  Hamilton  and  Toronto,  brought  by  the 
plaintiff,  a  contractor,  against  the  defendant  company  to 
recover  the  cost  of  work  done  and  materials  supplied,  which 
were  not  covered,  or  only  partly  covered,  by  the  contract  for 
the  construction  of  certain  works  for  a  hydraulic  power  sys- 
tem at  Port  Dalhousie.  The  plaintiff  also  sought  to  have  the 
defendant  Hillman  declared  disqualified  to  act  as  arbitrator 
on  the  ground  of  bias  against  the  plaintiff,  and  to  enforce  his 
registered  lien  against  certain  other  defendants  who  claimed 
«ome  interest  in  the  property  in  question. 

Wallace  Nesbitt,  K.C.,  G.  Lynch-Staunton,  K.C.,  and  E. 
F.  Lazier,  Hamilton,  for  plaintiff. 

R.  C.  Clute,  K.C.,  and  J.  A.  Macintosh,  for  defendant 
company. 

J.  V.  Teetzel,  K.C-,  and  G.  C.  Thompson,  Hamilton, 
for  defendant  Hillman. 

BliiTTON,  J.,  held,  that  the  defendant  Hillman  before 
and  at  the  time  of  making  his  final  estimates  had  a  bias 
against  the  plaintiff  and  had  not  acted  impartially  towards 
him.  The  plaintiff,  therefore,  was  entitled  to  have  his  claim 
further  investigated,  and  he  was  allowed  a  reference  with  re- 
spect to  his  claim,  in  so  far  as  not  otherwise  disposed  of,  to 
ascertain  what  amount  was  due  him  from  the  defendant  com- 
pany. The  plaintiff  was  further  entitled  to  a  mechanic's  lien 
upon  the  property  in  question,  but  only  for  the  amount  found 
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due  by  the  Master,  said  lien  to  rank  in  priority  to  the  estate 
or  interest  of  the  defendants  or  mortgagees,  in  so  far  as  the 
work  done  and  materials  provided  by  the  plaintiff  have  in- 
'  creased  the  selling  value  of  said  lands.  Judgment  for  the 
plaintiff  with  costs,  but  costs  of  the  reference  reserved.  If 
necessary  to  enforce  his  lien  by  sale,  the  plaintiff  may  apply 
for  further  order  and  directions. 

Lazier  &  Lazier,  Hamilton,  solicitors  for  the  plaintiff. 

Clute,  Macdonald,  &  Macintosh,  solicitors  for  the  de- 
fendant company. 

Teetzel,    Harrison,    &    Lewis,    solicitors    for    defendant 
Hillman. 


MacMahon,  J.  August  1st,  1902, 

TRIAL. 

OMAN  V.  COPP-CLARK  CO. 

Copyright  —  Infringement  of  —  Imperial  Act  5  d  6  Vict.  ch.  45  — 

Injunction— Damages, 

Action  brought  by  the  plaintiff,  a  professor  of  ancient 
history  at  Oxford  University  and  author  of  a  work  "  A  His- 
tory of  Greece  from  the  Earliest  Times  to  the  Macedonian 
Conquest,"  published  in  1890,  against  the  defendants,  the 
Copp-Clark  Co.,  W.  J.  Robertson,  and  John  Henderson,  for 
alleged  infringement  of  the  plaintiff's  copyright  in  part 
of  the  book  entitled  "  High  School  History  of  Greece  and 
Rome,'^  published  in  1896.  The  plaintiff's  work  was  regis- 
tered pursuant  to  Imperial  Copyright  Act  5  &  6  Vict  ch. 
45.  Defendants  the  Copp-Clark  Co.  consented  to  a  perpetual 
injunction  against  their  further  dealing  with  the  book  and 
agreed  to  deliver  up  all  unsold  copies.  Defendants  Robertson 
and  Henderson  contended  that  their  history,  except  maps  and 
plans,  is  the  bona  fide  result  of  their  labour  and  research 
among  standard  authorities,  and  that  the  maps  and  plans 
were  utilized  by  the  Copp-Clark  Co.  on  the  company's  own 
authority  without  their  consent. 

G.  F.  Shepley,  K.C.,  and  J.  P.  Smith,  K.C.,  for  plaintiff. 

D.  E.  Thomson,  K.C.,  for  defendants  Copp-Clark  Co. 

C.  A.  Moss,  for  defendants  Henderson  and  Robertson, 
cited  tSpeirs  v.  Brown,  6  W.  R.  352 ;  Scrutton's  Law  of  Copy- 
right, 3rd  ed.,  138;  Bromwell  v.  Halcomber,  3  My.  &  Cr.  738; 
Folsam  v.  Marsh,  2  Story  115 ;  and  Copinger's  Law  of  Copy- 
right, 3rd  ed.,  63. 

MacMahon,  J. — Held,  that  the  plaintiff  had  used  the 
historical  facts  common  to  all,  but  had  shewn  originality  in 
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the  treatment  of  the  subject,  proved  by  its  reproduction  to 
the  extent  of  nine  editions.  A  comparison  of  the  two  his- 
tories leaves  the  irresistible  conclusion  that  the  defendants 
adopted  the  plan  of  the  plaintiff's  work;  that  they  used  or 
tillowed  the  Copp-Clark  Co.  to  use  the  plaintiff's  maps;  and 
that  they  compiled  material  parts  of  their  work  from  the 
plaintiff's  history  with  colourable  alterations  and  variations, 
always  regarded  as  cogent  evidence  of  animus  furandi.  Judg- 
ment for  the  plaintiff  granting  an  injunction  restraining  the 
defendants  Eobertson  and  Henderson  from  further  infringing 
plaintiff's  history  and  directing  them  to  deliver  up  to  plain- 
tiff's solicitor  under  oath  all  copies  of  the  said  book  in  their 
own  or  their  agents'  possession.  Eeference  as  to  profits  made 
bv  defendants  Robertson  and  Henderson  out  of  their  book  un- 
less  plaintiff  consents  to  damages  being  assessed  at  a  nominal 
sum.  Defendants  Robertson  and  Henderson  to  pay  costs,  less 
costs  of  making  the  Copp-Cl^rk  Co.  defendants  to  the  action. 

Smith,  Rae,  &  Greer,  solicitors  for  the  plaintiff. 

Thomson,  Henderson,  &  Bell,  solicitors  for  defendants 
the  Copp-Clark  Co. 

Barwick,    Aylesworth,    Wright,    &    Moss,    solicitors   for 
•defendants  Robertson  and  Henderson. 


August  1st,  1902. 
divisional  court. 

Re  BRAMPTON  GAS  CO. 

KJompany  —  Winding-up  —  R.  8,  C,  ch.  129  —  Master  in  Ordinary — 
Jurisdiction  of,  in  Winding-up— -Valuing  Securities— Liquidator, 

Appeal  by  Bank  of  Montreal  and  C.  Blayney  from  ruling 
of  Master  in  Ordinary  that  he  had  jurisdiction  to  determine 
the  claims  made  by  appellants  and  also  the  matters  raised  by 
i;he  liquidator  in  his  notice  of  contestation  served  on  appel- 
lants pursuant  to  direction  of  the  Master  in  Ordinary,  and 
that  he  ought  to  exercise  that  jurisdiction.  The  Brampton 
•Gas  Co.  is  being  wound  up  under  the  Dominion  Winding-up 
Act,  and  the  Bank  of  Montreal  claim  to  be  the  holders  of 
■ten  mortgage  debentures  of  the  company  for  $500  each,  se- 
cured by  a  mortgage  on  the  assets  of  the  company,  and  to 
hold  them  as  security  for  two  promissory  notes  made  by  the 
company  and  indorsed  by  L.  E.  Dancey.  Appellant  Blayney 
claims  to  be  holder  of  other  ten  mortgage  debentures  sim- 
ilarly secured,  and  also  to  be  an  unsecured  creditor  for 
$208.61.  The  liquidator  disputes  the  validity  of  the  mort- 
gage debentures  and  the  mortgage  purporting  to  secure  the 
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e&me,  and  alleges  that  if  valid  the  debentures  were  used  hy 
one  of  the  ofBcers  of  the  company  in  fraud  of  the  company. 

G.  P.  Shepley,  K.C.,  for  appellant  Bank  of  Montreal. 

W.  A.  Skeans,  for  appellant  Blayney. 

Hamilton  Cassels,  K.C.,  for  liquidator. 

Judgment  of  the  Court  (Meredith,  C.X,  MacMahon,. 
J.)  was  delivered  by 

Meredith,  C.J. : — I  am  unable  to  agree  with  the  ruling 
which  has  been  made.  It  is  plain,  I  think,  that  the  debts,  for 
the  proof  of  which  provision  is  made  by  sec.  56  and  the  fol- 
lowing sections,  which  deal  with  the  subject  of  proof  of  debts, 
are  unsecured  or  only  partly  secured  debts,  in  respect  of 
which  the  creditor  seeks  to  rank  upon  the  general  estate  of 
the  company  in  the  liquidation,  and  have  no  application  to 
fully  secured  claims  where  the  creditor  is  content  to  rely 
upon  his  security  and  that  only,  and  does  not  seek  to  share  in 
common  with  other  creditors  in  the  distribution  oi  the  gen- 
eral assets  of  the  company. 

The  provisions  as  to  valuing  securities  (sees.  62,  63)  are 
in  entire  harmony  with  this  view. 

Nor  are  these  provisions  applicable  where  there  is  a  con- 
last  as  to  the  right  of  the  creditor  to  the  security  which  he 
claims  to  hold  for  his  debt.  They  are  in  their  very  nature 
applicable  only  where  the  right  to  the  security  is  not  disputed, 
and,  as  I  have  already  said,  are  designed  for  the  purpose  of 
ascertaining  for  what  sum  the  creditor  is  to  be  entitled  to 
prove  in  the  liquidation  as  an  unsecured  creditor. 

Nowhere  in  the  Act  do  I  find  any  power  conferred  upon 
the  Court  in  the  winding-up  to  /call  upon  any  one  who  does 
not  claim  to  rank  as  a  creditor  and  to  be  entered  upon  the 
dividend  sheet,  to  submit  his  right  or  title  to  any  security  he 
claims  to  have  upon  the  property  of  the  company  to  adjudi- 
cation by  the  Court,  or  anything  which  confera  upon  the 
Court  jurisdiction  to  try  the  question  of  right  in  the  winding- 
up. 

The  course  taken  by  the  appellants  in  sending  in  their 
claims  has  led,  I  think,  to  the  complications  which  have 
arisen;' and  though  the  ruling  appealed  from  should  be  re- 
versed, it  is  not,  I  think,  unreasonable  that  the  appellants- 
should  bear  their  own  costs  of  the  appeal.  The  costs  of  the 
liquidator  will  be  paid  out  of  the  estate. 

Proudfoot  &  Hayes,  Goderich,  solicitors  for  the  appel- 
lants the  Bank  of  Montreal. 

E.  G.  Graham,  Brampton,  aolicitor  for  appellant  Blayney. 

Cassels,  Cassels,  &  Brock,  solicitors  for  the  liquidator. 
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MacMahon,  J.  August  2nd,  1902. 

WEEKLY  COURT. 

Ee  MEDLEK  and  city  of  TORONTO.    "^ 

Arlntration  and  Award — Appeal  from — Costs — Closing  of  Street — 
Railways— 55  Vict.  cK  90,  sec.  2  —  56  Yict,  ch.  48. 

Appeal  by  Medler  and  Arnot  from  an  award  of  arbitrators 
and  cross-appeal  by  the  city  of  Toronto  as  to  allowance  of 
$100  damages.  Appellants  allege  that  their  lands  on  Berke- 
ley street,  Toronto,  have  been  injured  by  the  laying  of  tracks 
for  shunting  purposes,  and  by  the  closing  of  Berkeley  street 
pursuant  to  tripartite  agreement  between  the  city,  the  Grand 
Trunk  and  Canadian  Pacific  Eailway  Companies,  and  ratified 
by  55  Vict.  ch.  90,  sec.  2. 

J.  M.  Reeve,  K.C.,  for  plaintiff. 

J.  S.  Fullerton,  K.C.,  for  defendants. 

MacMahon,  J.,  held  that  the  eitv  cannot  be  held  liable 
in  damages,  because  prior  to  the  tripartite  agreement  the 
Railway  Committee  of  the  Priyy  Council  had  granted,  Feb- 
ruary 23rd,  1892,  leave  to  the  railway  companies  to  construct 
their  lines  along  Mill,  Parliament,  and  Berkeley  streets,  and 
permitted  a  deviation  of  Berkeley  street,  and  this  leave  had 
been  ratified  bv  56  Vict.  ch.  48 :  nor  does  sec.  2  of  the  former 
Act  make  the  city  liable  because  the  injury  complained  of  is 
not  within  the  meanino^,  as  a  liability  could  only  arise  where 
some  person's  lands  are  injuriously  affected,  and  here  they 
are  not,  the  injury  not  being  to  the  land  but  consisting  in 
personal  inconvenience  to  the  owners:  Caledonian  v.  Ogilvie, 
2  Macq.  229;  Beckett's  case,  L.  R.  3  C.  P.  at  p.  94;  Powell 
V.  Toronto  H.  &  B.  R.  W.  Co.,  25  A.  R.  209.  Appellants  are 
not  entitled  to  damages  by  reason  of  loss  from  filling^  in  the 
lots  south  of  the  new  windmill  line,  because  they  have  no 
title  to  the  water  lots  in  question;  they  are  not  entitled  to 
damages  for  the  closing  of  Berkeley  street  because  their 
lands  do  not  abut  thereon:  Falls  v.  Tilsonburg,  23  C.  P.  167. 
Held,  also,  that  the  arbitrator  had  no  discretion  to  direct  the 
costs,  including  stenographer's  fees,  to  be  paid  by  the  city. 
Appeal  dismissed  with  costs  and  cross-appeal  allowed. 


August  6th,  1902. 
divisional  court. 

CROSBY  V.  BALL. 

Life  Insurance  —  Disposition   of   Moneys    bettoeen    Ttoo  Wives  both 

Livinff — **Dependenf* — Judgment  ea?  Aequo  et  Bono. 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  in  defen- 
dant's favour  as  to  who,  as  between  plaintiff  and  defendant. 
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was  entitled  to  $939.  07  insiirance  moneys^  payable  under  an 
endowment  certificate  issued  by  the  Supreme  Tent  of  the 
Knights  of  the  Maccabees  of  the  World.  The  plaintiff  mar- 
ried Philip  Crosby,  deceased,  in  1860.  In  1886  he  married 
the  defendant.  The  trial  Judge  found  that  defendant  did 
not  know  of  a  former  marriage,  and  held  that  the  ownership 
of  the  fund,  which  was  to  be  paid  to  the  insured's  "wife/' 
Mary  Crosby,  should  be  decided  ex  aequo  et  bono,  and  since  it 
was  perfectly  manifest  from  the  evidence  that  the  deceased 
never  intended  the  money  to  go  to  the  plaintiff,  he  gave  judg-? 
ment  in  defendant's  favour. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

W.  M.  Douglas,  K.C.,  for  plaintiff. 

A.  Weir,  Samia^  for  defendant. 

Falconbridge,  C.J. : — ^There  is  no  question,  on  the  evi- 
dence, but  that  the  insurance  was  effected  for  the  defendant, 
Mary  Ball.  She  is  the  person  designated  as  beneficiary,  al- 
though she  may,  strictly  speaking,  be  misdescribed  as  wife; 
and  the  only  point  for  decision  by  us  is  whether  she  can  be 
a  legal  beneficiary  under  the  rules  of  the  association.  By 
sec.  174  of  the  Revised  Laws  of  the  K.  0.  T.  Maccabees,  edi- 
tion of  1899,  it  is  provided :  *^  No  life  benefit  certificate  shall 
be  made  payable  to  any  person  other  than  the  wife,  husband, 
children,  dependent,  mother,  father,  sister,  brother,  aunt, 
uncle,  nephew,  niece,  cousin,  step-child,  step-parent, .  half- 
sister,  or  half-brother  of  the  member  .  .  ."  The  defen- 
dant claims  as  dependent,  and  it  was  argued  to  us,  on  the 
part  of  plaintiff,  that  the  dependent  in  the  section  should  be 
a  person  related  by  blood  or  aflSnity  to  the  member.  I  am  of 
the  opinion  that  there  is  no  room  for  the  application  of  any 
doctrine  of  ejusdem  generis  or  noscitur  a  sociis.  ...  It 
is  perfectly  manifest  that  it  was  intended  that  a  dependent, 
that  is,  one  who  is  sustained  by  the  member  or  who  relies  on 
the  member  for  support  or  maintenance,  ranks  next  after 
wife,  husband,  and  children,  apart  from  any  question  of  legal 
relationship. 

She  is  entitled  to  the  fund  in  Court.  The  position  of  a 
'^dependent''  has  been  considered  in  the  following  cases: 
Main  Colliery  Co.  v.  Davies,  [1900]  A.  C.  358;  McCarthy 
V.  New  England  Order  of  Protection  (1891),  153  Mass.  p. 
314 ;  and  the  unreported,  but  well  considered,  portion  of  the 
judgment  of  Meredith,  J.,  in  Styles  v.  Supreme  Council 
Eoyal  Arcanum  (1897),  29  0.  R.,  referred  to  in  the  note  on 
page  40. 
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Street,  J. — Under  the  rule  174  of  the  Order  under 
which  the  policy  was  granted  a  policy  may  be  made  payable 
to  a  wife  or  a  dependent;  it  might  have  been  tnade  payable  in. 
the  first  place  to  the  defendant  as  a  dependent  had  the  facts 
been  known.  The  person  being  ascertained,  and  she  being 
a  person  who  might  take  under  the  rule  referred  to,  I  can  see 
no  sound  reason  why  she  could  not  take  in  the  character  of 
dependent  although  she  cannot  do  so  in  the  character  of  wife. 

The  appeal  ^ould,  therefore,  in  my  judgment,  be  dis-^ 
missed  with  costs,  and  the  money  in  Court  should^  be  ordered 
to  be  paid  out  to  the  defendant. 

Britton,  J.,  concurred. 

•         1. 

LouNT,  J.  August  13th,  1902. 

TRIAL. 

RYAN  V.  CATHOLIC  ORDER  OP  FORESTERS. 

Life  Insurance— Mutual  Benefit  Society — Contract  Ulerrimw  Fidei— 
Untrue   Representations   in   Application — Agency. 

Action  by  the  mother  of  James  Ryan,  'deceased,  to  recover 
$1,000.  A  certificate  was  never  issued.  The  application  of 
deceased  for  membership  in  St.  Leo  Court,  Toronto,  was 
dated  October  20,  1899,  and  by  it  he  agreed  that  any  untrue 
or  fraudulent  representations  made  in  it  or  any  concealment 
of  facts  "  shall  forfeit  the  rights  of  myself  and  my  family  to 
all  benefits  and  privileges,^'  etc.  The  approval  of  the  High 
Medical  Examiner  to  the  application  was  given  November 
4,  1899,  and,  as  required  by  the  rules,  the  applicant  was  noti- 
fied to  attend  a  regular  meeting  for  initiation  within  thirty 
days:  He  did  not  attend  within  that  time,  but  was  initiated 
at  a  meeting  on  December  6,  1899,  by  the  officers  of  the  court 
who  did  not  know  that  the  thirty'  days  had  expired.  The 
recording  secretary  forwarded  applicant's  roster  to  the  high 
secretary  at  the  head  office  in  Chicago,  U.S.,  and  he  replied 
December  21,  1899,  that  as  the  time  fiiat  had  elapsed  between 
the  time  limit  and  initiation  was  so  short — ^two  days — he 
would  accept  a  medical  certificate  of  health  if  filed  within 
ten  days.  Notice  of  this  letter  was  sent  to  appellant  by  the 
recording  secretary,  but  was  never  received  by  the  applicant,, 
who  had  died  December  19. 

J.  Kyles,  for  plaintiif . 

J.  Tytler  and  C.  J.  McCabe,  for  defendants. 

LouNT,  J.,  held,  that  the  action  of  the  court  in  initiating^ 
the  applicant  after  the  expiration  of  the  thirty  days  was  be- 
yond their  agency  and  illegal  and  contrary  to  the  constitu- 
tion of  the  order.     Subordinate  courts  are  the  agents  of  the 
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order  and  have  no  right  to  waive  any  of  its  rules:  Bacon  on 
Life  Insurance,  2nd  ed.,  sees.  117  et  seq.;  Heffeman  v. 
Friends,  29  0.  R.  125;  Devine  v.  Templars,  22  A.  R.  259. 
Held,  alsoy  that  some  of  the  answers  in  the  application  being 
untrue,  and  the  application  being  part  of  the  contract,  the 
plaintiff  could  not  recover :  Russell  v.  Canada  Life,  8  A.  R. 
at  p.  723.     Action  dismissed  with  costs;  thirty  days'  stay. 

J.  Kyles,  solicitor  for  nlaintiff. 

T}'tler  &  McCabe,  solicitors  for  defendants. 


LouNT,  J.  August  13th,  1902. 

TRIAL. 

SOUTHAMPTON  LUMBER  CO.  v.  AUSTIN. 

Contract— Unascertained    Goods— Appropriation— Passing    of    Pro- 

pertu— Acceptance  and  Part  Payment.    , 

Action  to  recover  balance  due  on  a  contract  for  the  supply 
of  cedar  railway-ties  and  6  to  6-inch  pole  cedar  ties  f.o.b.  at 
Pine  Tree  harbour;  and  also  15,000  unbumt  posts  and  pave- 
ments. 

Thomas  Dixon,  Walkerton,-  for  plaintiff. 

J.  H.  Rodd,  Windsor,  for  defendant. 

LouNT,  J.,  held  that  the  defendant  had  not  at  any  time 
inspected,  accepted,  or  received  the  ties,  nor  was  there  any 
selection  or  appropriation  of  them  by  him,  nor  were  they  at 
any  time  unconditionally  appropriated  to  the  contract  either 
by  plaintiffs  with  defendants  assent  or  defendant  with  plain- 
tiffs' assent.  The  contract  is  for  the  sale  of  unascertained 
or  future  goods  by  description — an  executory  contract — and 
the  rule  in  such  cases  is  that  the  property  does  not  pass  until 
goods  in  a  state  in  which  the  buyer  is  bound  to  accept  them 
are  unconditionally  appropriated  to  the  contract  either  by 
the  seller  with  the  assent  of  the  buyer  or  by  the  latter  with 
the  assent  of  the  former :  Chalmers,  4th  ed.,  p.  43 ;  Blackburn, 
2nd  ed.,  p.  128;  Heilbutt  v.  Hiskcon,  L.  R.  7  C.  P.  at  p.  449; 
Wilson  V.  Shaver,  3  0.  L.  R.  at  pp.  114-5.  The  property  in 
the  ties  never  passed.  The  plaintiffs  were  always  in  pos- 
session. As  to  the  claim  for  the  posts,  however,  the  plain- 
tiffs should  recover.  After  the  posts  had  been  got  out  the 
defendant  requested  the  plaintiffs  to  peel  them,  and  agreed  to 
pay  one  cent  per  poet.  The  plaintiffs  peeled  10,000,  and  de- 
fendant paid  $200  on  aecounty  and  on  these  facts  there  was  a 
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plain  acceptance  and  waiver  of  inspection :  Wilson  v.  Shaver, 
supra ;  Leggo  v.  Welland  Vale  Co.,  4  0.  L.  R.  45. 

Judgment  for  plaintiffs  for  $700  with  costs. 
Counterclaim  disallowed.     Thirty  days'  stay. 
Thomas  Dixon,  Walkerton,  solicitor  for  plaintiffs.    * 
Fleming,   Wigle,   &  Rodd,   Windsor,   solicitors   for   d^ 
fendant. 

liOUNT,  J.  August  13th,  1902. 

TRIAL. 

SMITH  T.  WADE. 
Landlord  and  Tenant — Ejeetmmt—^ Assignee  for  Benefit  of  Creditors 

—Contract  by  Telegram — Mistake. 

On  July  9,  1900,  the  plaintiff  demised  to  Marion  Wat- 
Icins,  wife  of  Frederick  Watkins,  certain  premises  in  Hamil- 
ton, the  lease  containing  a  forfeiture  clause  in  the  event  of 
assignment  for  the  benefit  of  creditors.  On  December  26, 
1901,  Marion  Watkins  made  an  assignment  for  benefit  of 
creditors  to^  the  defendant  Wade.  At  a  meeting  of  creditors, 
while  an  offer  of  the  T.  H.  Pratt  Company,  Limited,  was  be- 
ing considered,  Frederick  Watkins  telegraphed  the  plaintiff, 
**If  creditors  accept  my  offer  for  stock,  can  I  promise  that 
lease  will  be  as  if  no  assignment  had  been  made,  and  that 
jou  will  not  exact  penalty  clause?^' 

^*  My  offer  *^  referred  to  the  offer  of  the  Pratt  Company, 
but  the  plaintiff  was  not  specifically  informed  of  this,  and 
he  accepted  the  offer.  Pratt  &  Company  took  over  the  busi- 
ness and  the  lease.  Plaintiff,  then,  brought  action  against 
Wade,  the  assignee  for  benefit  of  creditors,  and  Pratt  So  Com- 
pany for  ejectment. 

6.  F.  Shepley,  KC,  and  C.  W.  Bell,  Hamilton,  for 
plaintiff. 

A.  B.  AyleswcJrth,  K.C.,  for  defendants  Pratt  &  Company. 
D^Arcy  Tate,  Hamilton,  for  defendant  Wade. 

LoUNT,  J.,  held  that  lessees  (Pratt  &  Co.)  could  stand  in 
no  better  position  than  the  assignor.  The  plaintiff  has  a 
right  as  landlord  to  enforce  the  forfeiture  of  the  lease,  and 
defendants  have  made  out  no  case  to  justify  the  intervention 
of  the  Court  to  grant  relief  against  the  forfeiture:  Barrow 
V.  Isaacs,  1  Q.  B.  D.  417;  Eastern  Telegraph  Co.  v.  Dent,  1 
<J.  B.  D.  835. 

Judgment,  accordingly,  for  the  plaintiffs  with  costs.  Re- 
ference as  to  mesne  profits  and  damages. 

Bell  &  Pringle,  Hamilton,  solicitors  for  the  plaintiff. 

Carscallen  &  Cahill,  Hamilton,  solicitors  for  the  defen- 
dant Wade. 
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TRIAL. 

GOULET  V.  GREENING. 
Bankruptcy  and  Inwlcencp — Fraud — Power  of  Attorney. 

Action  brought  by  plaintiff,  a  creditor  of  one  Richmond^ 
to  have  it  declared  that  certain  payments  to  defendants 
Greening  &  Co.  of  moneys  received  by  Richmond  from  in- 
surance companies  in  payment  of  policies  covering  his  stock 
of  goods  destroyed  by  fire  in  Portage  la  Prairie,  Manitoba,, 
were  in  fraud  of  creditors  and  unjust  preferences. 

G.  Lynch-Staunton,  K.C.'  and  R.  R.  Bruce,  Hamilton,, 
for  plaintiff. 

G.  H.  Watson,  K.C.,  and  S.  C.  Smoke,  for  defendants 
Greening  &  Co.  and  Garland. 

W.  D.  McPherson,  for  defendant  Matchett. 

LouNT,  J.,  held,  that  the  moneys  in  question  were  paid 
by  defendant  Matchett,  who  held  a  power  of  attorney  Trom 
Richmond  when  the  latter  went  to  Scotland,  in  the  ordinary 
way  of  trade  and  business  and  without  collusion  or  fraud  or 
intent  to  defeat  or  delay  Richmond's  creditors,  and  upon 
these  and  other  findings,  following  Molsons  Bank  v.  Halter, 
18  S.  C.  R.  88,  Stephens  v.  McArthur,  19  S.  C.  R.  446. 
Davidson  v.  Fraser,  28  S.  C.  R.  272,  the  action  is  dismissed 
with  costs.     Thirty  days'  stay. 

Bruce,  Burton,  &  Bruce,  Hamilton,  solicitor  for  plaintiff. 

Watson,  Smoke,  &  Smith,  solicitors  for  defendants  Green- 
ing &  Co.  and  Garland. 

T.  C.  Haslett,  Hamilton,  solicitor  for  defendant  Matchett. 


LouNT,  J.  August  13th,  1902. 

TRIAL. 

ANDERSON  v.  ELGIE. 
Dotoer — Assignment  of — Fraud  of  Mortgagor— Mistake^^ubrogaiiott 

— Merger. 

Action  for  dower  in  the  east  half  of  lot  27  in  the  5th 
concession  of  the  township  of  Luther,  the  plaintiff  re- 
lying on  a  deed  dated  30th  September,  1881,  in  which 
Sarah  Morrison,  wife  of  John  Morrison,  granted  to  th^  plain- 
tiff all  her  dower  rights  which  she  might  have  in  the  above 
premises  if  she  survived  her  husband.  The  deed  to  the  plain- 
tiff was  registered  subsequent  to  the  registration  of  a  mort- 
gage from  Morrison  to  the  Agricultural  Loan  and  Savings. 
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Company,  in  which  Sarah  Morrison  did  not  join  to  bar  dower. 
J.  Bicknell,  K.C.,  for  the  plaintiff. 

E.  A.  Bayly,  London,  for  the  defendant. 

LoUNT,  J.,  held  that  the  plaintiff  does  not  lose  any  rights 
or  title  acquired  by  his  deed  by  reason  of  the  fact  that  the 
mortgagees  were  deceived  by  the  mortgagor's  declaration  to 
them  that  he  was  a  widower.  It  was  not  a  case  of  mistake  on 
the  part  of  the  Agricultural  Loan  and  Savings  Company,  and 
ihe  facts  do  not  come  under  the  principle  and  reasoning 
in  Brown  v.  McLean,  18  0.  R.  533,  and  therefore  the  doctrine 
of  subrogation  cannot  apply,  and  the  doctrine  of  merger  does 
not  apply :  Armour  on  Real  Property,  p.  235. 

Morrison  died  on  the  19th  February,  1901;  his  widow 
Sarah  Morrison  is  now  living.     The  defendant  has  refused 

the  plaintiff's  demand  that  dower  be  set  apart. 

* 

Judgment  for  the  plaintiff.  Reference  directed  to  ascer- 
tain and  settle  dower,  arrears  of  dowei:,  and  damages  for  de- 
tention of  dower.  Costs  to  the  plaintiff;  further  directions 
and  costs  reserved.     Thirty  days'  stay. 


LouNT,  J.  August  13th,  1902. 

TRIAL. 

HAI6HT  V.  DANGERFIELD. 

Will— Construction  of— Executors — Mortgage — Covenant  for  Paument 

—Possession. 

Action  brought  by  the  executors  of  Samuel  Haight,  de- 
ceased, against  Arthur  Eugene  and  Richard  Dangerfield  for 
sale  and  payment  of  the  balance  due  on  a  certain  mortgage, 
and  for  judgment  against  the  mortgagors  on  their  covenant, 
and  for  immediate  possession,  and  for  construction  of  the 
will  of  James  Dangerfield,  deceased,  father  of  the  mortga- 
gors. 

J.  V.  Teetzel,  K.C.,  and  6.  C.  Thomson,  Hamilton,  for 
plaintiffs. 

W.  H.  Barnum,  Dutton,  for  the  adult  defendants. 

John  Hoskin,  K.C.,  for  the  infant  defendants. 

LouNT,  J.,  held,  that  the  adult  and  infant  defendants 
were  improperly  made  parties.  Action  against  them  dis- 
missed with  costs.  Costs  of  the  infant  defendants  fixed  at 
$25.  Question  of  title  need  not  be  considered  at  this 
stage,  because  a  complete  change  through  death  might  take 
place  before  the  parties  came  before  the  Master.  The  plain- 
tiffs, however,  are  entitled  to  judgment  for  immediate  pos- 
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session  of  the  mortgaged  premises,  and  to  a  reference  to  the 
local  Master  at  Hamilton  to  take  the  accounts,  and  the 
plaintiffs  are  entitled  to  judgment  against  the  mortgagors- 
for  the  amount  found  to  be  due  on  the  account,  with  costs  to 
be  added  to  the  mortgage  account.  Further  directions  and 
costs  reserved.     Thirly  days^  stay. 

Teetzel,   Harrison,   &   Lewis,    Hamilton,   solicitors    for 
plaintiff. 

W.  H.  Barnum,  Button,  solicitor  for  defendants. 


LouNT,  J.  August  13th,  1902. 

TRIAL. 

WASON  V.  DOUGLAS. 
Trespass — Boundaries^Infundion. 

Action  for  damages  for  tr.espass  and  for  injunction  re- 
straining defendant  from  further  trespassing  on  plaintiff^s 
land,  part  of  lot  12  in  the  1st  concession  of  the  township  of 
Dummer  in  the  county  of  Peterborough.  Both  plaintiff  and 
defendant  derive  title  from  a  common  grantor,  their  respec- 
tive paper  titles  being  undisputed.  The  main  question  is  a& 
to  the  true  boundary  line  between  the  land  of  each  part}\ 

G.  H.  Watson,  K.C.,  and  G.  Edmison,  K.C.,  for  plaintiffs 

E.  B.  Edwards,  K.C.,  for  defendant. 

LouNT,  J.,  held,  that  the  middle  of  the  creek  or  streanr 
called  the  Blind  Creek  is  the  true  and  correct  southerly  limit 
or  boundary  of  the  plaintiff^s  land,  and  that  such  limit  runs 
along  the  middle  of  the  most  southerly  of  the  said  channels^ 
at  high  water  mark. 

Judgment  for  the  plaintiff  for  $5  and  costs.  Thirty^ 
days'  stay. 

Edmison  &  Dixon,  Peterborough,  solicitors  for  plaintiff- 
E.  B.  Edwards,  Peterborough,  solicitor  for  defendant. 


LouNT,  J.  August  15th,  1902^ 

CHAMBERS. 

McAVITY  V.  MORRISON. 

Patent  for  Invention—Trade  Mark— Contract  for  Right  to— Breach^ 

of — Counterclaim — Injunction. 

Motion  by  plaintiffs  to  strike  out  matters  pleaded  by  way 
of  defence  and  set  up  by  counterclaim.  Action  for  damages 
and  injunction  restraining  defendants  from  advertising  and 
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representing  that  they  are  the  authorized  representatives  of 
the  plaintiffs  the  Hancock  Inspirator  Co.  for  the  sale  or 
manufacture  of  locomotive  inspirators  in  the  Dominion  of 
Canada.  The  plaintiffs  McAvity  claim  under  an  agreement 
made  in  1901  with  the  plaintiff  company  to  have  the  exclusive 
right  of  manufacture,  etc.,  for  the  Dominion.  The  defen- 
dants set  up  an  agreement  made  in  1886  with  the  company 
and  one  Morrison,  and  assigned  to  them,  giving  them  the 
right  to  so  manufacture  and  sell,  and  counterclaim  for  its 
breach  and  to  have  the  plaintiffs'  patent  and  trade  marks  de- 
clared invalid. 

D.  L.  McCarthy,  for  plaintiffs. 

G.  H..  Watson,  K.C.,  for  defendants. 

LouNT,  J.,  held,  that  it  cannot  be  said  that  the  pleadings 
in  question  do  not  disclose  a  reasonable  ground  of  defence,  or 
that  the  counterclaim  is  frivolous  or  vexatious. 

Bank  of  Hamilton, v.  George,  16  P.  R.  418,  approved. 

Costs  in  the  action  to  defendants. 

(Affirmed  by  a  Divisional  Court,  8th  Sept.) 


LouNT,  J.  August  15th,  1902. 

weekly  court. 

Be  LETHBBIDGE. 

Infant — En  Ventre  sa  M&e  —  Innurance  —  Period  of  Distribution  — 

Trustee  Relief  Act, 

Motion  by  trustees  under  the  Trustee  Relief  Act  for  an 
order  determining  whether  an  infant  en  ventre  sa  rnere  at  the 
death  of  her  father  is  entitled  to  share  in  certain  moneys, 
proceeds  of  policies  of  life  insurance  •  Under  the  policy  the 
moneys  were  payable  "  to  his  widow.  A:  Lethbridge,  and  his 
children  in  equal  shares."  The  insured  died  April  22,  1897, 
and  the  infant  was  bom  on  August  7, 1897,  and  is  now  living. 

J.  S.  Robertson,  St.  Thomas,  for  the  trustees. 

F.  P.  Betts,  London,  for  infant. 

LoUNT,  J.,  held  that  the  infant  is  entitled  to  share  in  the 
proceeds  of  the  policy  :  Jarman,  5th  ed.,  p.  1041.  Pain  v. 
MiUer,  6  Ves.  Jr.  349,  Whitehead  v.  St.  Johns,  10  Ves.  Jr. 
152,  Re  Knapp,  1  Ch.  D.  91,  do  not  support  the  proposition 
that  the  period  of  distribution  of  the  moneys  arose  at  the 
time  of  the  vesting,  which  was  at  the  death  of  the  father, 
and,  therefore,  that  the  infant  not  being  "  in  esse  "  could  not 
take.  In  those  cases  the  period  of  distribution  is  fixed;  in 
this  case  it  is  not  fixed.     Costs  out  of  estate. 
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LouNT,  J.  '  August  15th,^1902- 

weekly  court. 

Re  WICKETT. 
Solicitor — CoBt^-^onsoUdation  of  Actions. 

Appeal  by  the  client  from  the  certificate  of  the  taxing 
oflBcer  at  St.  Thomas  allowing  costs  of  two  actions  upon  a 
taxation  between  solicitor  and  client.  The  appellant  con- 
tended that  the  solicitor  should  have  consolidated  her  two 
actions  into  one,  alleging  that  both  actions  rested  on  the  same 
transactions. 

F.  A.  Anglin,  K.C.,  for  appellant. 

Shirley  Denison,  for  respondent. 

LouNT,  J.,  held,  that  the  officer  was  right:  see  Niagara 
Grape  Co.  v.  Nellie,  13  P.  R.  181,  258,  per  Osier,  J.A.,  and 
Street,  J.  The  questions  in  the  two  actions  were  not  all  sub- 
stantialiy  the  same.  The  fact  that  the  cases  were  tried  together 
does  not  advance  this.  The  nature  of  the  actions  must  be 
considered,  the  facts  before  the  solicitor,  the  pleadings  in 
both  actions,  and  the  evidence  in  preparing  for  trial,  to  de- 
termine the  solicitor's  course.  A  change  of  solicitors  took 
place  after  issue  of  writs,  but  before  appearance,  but  neither 
at  this  stage  nor  any  stage  before  trial  would  the  solicitor 
have  been  justified  in  moving  to  consolidate,  nor  would  it 
have  been  ordered,  and  consolidation  is  a  matter  of  discre- 
tion, and  made  as  a  favour  to  and  for  the  benefit  of  defen- 
dants. The  solicitor  acted  with  reasonable  judgment  and 
discretion  in  not  moving  to  consolidate,  and  should  not  be 
deprived  of  his  costs.  See  Smith  v.  Harwood,  17  P.  R.  36. 
Appeal  dismissed  with  costs. 

Murphy,  Sale,  &  O'Connor,  Windsor,  solicitors  for 
appellant. 

McLean  &  Cameron,  St.  Thomas,  solicitors  for  re- 
spondent. 


LouNT,  J.  August  15th,  1902. 

TRIAL. 

BAXTER  V.  JONES. 
Contract—yegligent  Performance— Fire  Insurance—Compromise. 

Action  for  damages  sustained  by  plaintiffs  through  the 
negligence  of  defendant,  who  promised  and  undertook  with 
plaintiffs,  that  if  certain  insurances  against  loss  by  fire  were 
effected  through  him  he  would  see  after  the  insurance  and 
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the  oorrectness  of  the  policies,  and  give  all  the  necessary 
notices  of  any  changes  that  might  be  made.  Subsequently 
the  plaintiffs  made  changes  through  defendant,  and  placed 
$500  of  further  insurance  through  defendant,  who  neglected 
to  notify  the  companies  of  the  additional  risk,  and  after  a 
fire  the  companies  adjusted,  and  plaintiffs  compromised  with 
them  for  $1,000. 

W.  K.  Eiddell,  K.C.,  and  L.  F.  Stephens,  Hamilton,  for 
plaintiffs. 

G.  F.  Shepley,  K.C.,  and  S.  F.  Washington,  K.C.,  for 
defendant. 

LouNT,  J.,  held,  that  the  defendant  had  approved  of  the 
•compromise ;  and  that  having  undertaken  the  duty  of  giving 
notice,  etc.,  and  proceeded  with  it,  he  was  liable  for  mis- 
feasance: Cass  v.  Barnard,  2  Raym.  910,  referred  to  in  1 
Sm.  L.  C.  182 ;  Stratton  v.  London,  etc.,  R.  W.  Co.,  L.  R.  2  C. 
P.  631,  per  Wills,  J. ;  Addison  on  Contracts,  9th  ed.,  p.  789. 
Judgment  for  plaintiffs  for  $1,000  and  costs. 

Lees,  Hobson,  &  Stephens,  Hamilton,  solicitors  for  the 
plaintiffs. 

Washington  &  Beasley,  Hamilton,  solicitors  for  the  de- 
fendant. 


TAlconbridge,  C.J.  .  August  18th,  1902. 

WEEKLY  COURT. 

JAMIESON  V.  MACKENZIE,  MANN,  &  CO. 

Injunction^Practice  as  to  Interlocutory  Injunctions — Completion  of 
Elevator — Delivery  of  Possession — Rights  of  Parties. 

m 

Motion  to  continue  an  injunction  granted  August  5,  1902. 
The  plaintiff  is  an  elevator  engineer  and  contractor,  and  en- 
tered into  a  contract  with  the  defendants  to  build  an  elevator 
at  Port  Arthur,  Ont.  This  contract,  the  plaintiff  alleges, 
was  not  the  real  agreement  between  the  parties,  but  was  en- 
tered into  under  protest.  The  plaintiff,  however,  has  com- 
pleted the  elevator  with  the  exception  of  a  few  details,  and 
the  injunction  was  obtained  to  restrain  the  defendants  from 
interfering  with  the  elevator  building  in  any  way,  or  the 
plaintiff  or  his  servant  until  August  13,  1902.  The  plaintiff 
contends  that  the  defendants  have  no  right  to  interfere  until 
it  is  shewn  by  an  inspection  of  the  building  that  it  fulfils  the 
plans  and  specifications. 

Wallace  Nesbitt,  K.C.,  and  C.  A.  Moss,  for  plaintiff. 

A.  W.  Anglin,  for  defendants. 
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Falconbridge,  C.J.,  held,  that  this  was  not  a  case  for 
an  interlocutory  injunction.  The  elevator  is  the  property 
of  the  defendants,  and  thev  have  acted  bona  fide  in  endeavour- 
ing  to  do  what  they  consider  to  be  necessary  for  the  protec- 
tion and  preservation  of  their  property.  He  referred  to 
Smith  V.  Peters,  L.  R.  20  Eq.,  per  Jessel,  M.R.,  at  p.  513,  a& 
to  practice  with  regard  to  interlocutory  injunctions,  and 
Finlay  v.  Chirney,  20  Q.  B.  D.  at  p.  498. 

Injunction  dissolved.  Costs  in  the  cause  unless  trial 
Judge  otherwise  orders. 

F.  H.  Keefer,  Port  Artluir,  solicitor  for  plaintiff. 
Blake,  Lash,  &  Cassels,  solicitors  for  defendants. 


Falconbridge,  C.J.  August  19th,  1902, 

TRIAL. 

THOMPSON  v.  TOWNSHIP  OF  YABMOUTH. 
Contract — Q%ia8i'Contract  —  Municipality— Xon-repair  —  Indictment. 

Action  by  plaintiff  on  behalf  of  himself  and  other  rate- 
payers. The  plaintiff  alleges  a  contract  or  quasi-contract 
between  himself  and  other  ratepayers  and  the  defendants, 
made  on  or  about  January  16,  1892,  by  which  the  defendant 
corporation  agreed  to  maintain  and  repair  Hughes  street 
bridge,  to  be  used  as  an  egress  to  and  exit  from  St.  Thomas. 
The  plaintiff  seeks  specific  performance  of  the  contract,  and  a 
declaration  that  the  defendant  corporation  is  liable  to  main- 
tain and  repair  the  approaches  to  Hughes  street  bridge,  and  a 
mandamus  compelling  the  defendant  corporation  to  repair 
and  maintain  same,  or  in  the  alternative  the  plaintiff  claims 
the  return  of  certain  moneys  which  he  paid  to  the  defendants 
towards  a  fund  to  purchase  an  approach  to  the  bridge 

J.  H.  Moss,  for  plaintiff. 

J.  M.  Glenn,  K.C.,  for  defendants. 

Falconbridge,  C.J.,  held,  that  the  plaintiff  cannot 
maintain  this  action,  because  individually  he  has  no  interest 
in  the  matter  except  as  a  ratepayer  of  the  township.  An  in- 
dictment is  probably  the  appropriate  remedy.  Held,  further, 
that  the  defendant  corporation  cannot  lawfully  enter  into  the 
contract  alleged  by  the  plaintiff,  and  that  the  representations 
which  the  plaintiff  claims  were  made  to  him,  and  the  conver- 
sations in  1891  with  the  then  reeve  and  deputy  reeve  were 
not  of  such  a  character  as  to  bind  the  defendant  corporation. 
Action  dismissed  with  costs.     Thirty  days^  stay. 

McCrimmon  &  Wilson,  St.  Thomas>  solicitors  for  plaintiff. 

W.  L.  Wickett,  St.  Thomas,  solicitor  for  defendants. 
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Falconbridge,  C.J.  August  21st,  1902. 

TRIAL. 

HOLDESr  V.  TOWNSHIP  OP  YARMOUTH. 

RailtDat^ — Vegligence  of  Servanta^CrosHng— Non-Repair  of  Road — 
Municipal  Corporation— Damages — Loss  of  Consortium, 

Action  tried  at  St.  Thomas  brought  by  the  plaintiflf  for 
$8,000  damages  for  injuries  received  by  him  and  his  wife, 
while  driving  across  the  Michigan  Central  Railway  tracks  on 
Talbot  street,  near  St.  Thomas.  Plaintiff  alleges  that  acci- 
dent was  caused  by  the  non-repair  of  the  township  road  and 
the  negligence  of  the  servants  of  the  railway  company. 

W.  R.  Riddell,  K.  C,  and  C.  F.  Maxwell,  St.  Thomas,  for 
plaintiffs.  < 

J.  M.  Glenn,  K.C.,  and  W.  L.  Wickett,  St.  Thomas,  for 
defendant  Township. 

D.  W.  Saunders  and  E.  C.  Cattanach,  fpr  defendants  the 
Michigan  Central  Railway  Company. 

An^s  MacMurchy,  for  defendants  the  Canadian  Pacific 
Railway  Company. 

Falconbridge,  C.J.,  held  that  the  plaintiff  was  entitled 
to  damages.  The  accident  was  due  to  some  sudden  noise  of 
the  railway  cars  as  the  plaintiff  crossed  the  tracks  which 
startled  the  horse,  and  to  the  absence  of  a  necessarv  railing^ 
at  that  point  on  the  highway.  Toms  v.  Whitby,  35  U.  C.  R. 
195,  Sherwood  v.  Hamilton,  37  TJ.  C.  R.  410,  approved  of  in 
Foley  V.  East  Flamborough,  26  A.  R.  43,  Bell  Telephone  Co. 
V.  Chatham,  31  S.  C.  R.  61,  referred  to.  Damages  to  male 
plaintiff  $50  for  his  own  injury,  $350  for  loss  of  consortium 
and  service,  to  female  plaintiff,  $1,200.  Judgment  accord- 
ingly  with  costs.     Thirty  days^  stay. 

Maxwell  &  Maxwell,  St.  Thomas,  solicitors  for  plaintiff. 

W.  L.  Wickett,  St.  Thomas,  solicitor  for  defendant  town- 
ship. 

Kingsmill,  Hellmuth,  Saunders,  &  Torrance,  solicitors 
for  Michigan  Central  R.  W.  Co. 

MacMurchy,  Denison,  &  Henderson,  solicitors  for  Cana- 
dian Pacific  R.  W.  Co. 
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TRIAL. 

SCOTT  V.  BARRON. 
Private   Way— Building— Mandatory   Injunction. 

Action  tried  at  Sandwich  brought  by  the  plaintiff  for  an 
injunction  restraining  defendants  from  further  proceeding 
with  the  erection  of  a  building  on  a  strip  of  land  used  as  a 
highway,  which  the  plaintiff  claims  as  belonging  to  him. 
Plaintiff  also  seeks  a  mandatory  order  directing  defendants 
to  remove  the  building  and  all  other  obstructions  placed  on 
the  land  in  question. 

J.  H.  Rodd,  Windsor,  for  plaintiff. 

D.  R.  Davis  and  F.  Davis,  Amherstburg,  for  defendants. 

Falconbridge,  C.J.,  held,  that  the  evidence  does  not 
-establish  that  the  strip  of  land  in  question  is  a  public  high- 
w^ay,  and,  moreover,  the  structui*e  is  no  obstructiom  to  the 
free  passage  of  traffic  'along  the  said  strip,  since  it  is  con- 
structed over  a  depression  which  forms  no  part  of  the  travel- 
led road.  The  deed  by  the  predecessors  in  title  to  the  plain- 
tiff, dated  December  5th,  1873,  granted  the  said  strip' "to  be 
used  as  a  carriage  way  by  all  the  parties  hereto  forever." 

Action  dismissed  without  costs.  Judgment  for  defend- 
ants for  $25  damages  by  reason  of  injunction.  Thirty  days* 
«tay. 

Fleming,  Wigle,  &  Rodd,  Windsor,  solicitors  for  plaintiff. 

Davis  V.  Davis,  Amherstburg,  solicitors  for  defendants. 


Ferguson,  J.  August  22nd,  1902. 

WEEKLY  COURT. 

XAW  SOCIETY  OF  UPPER  CANADA  v.  HUTCHISON. 
Bankruptcy   and  Insolvency— Assignee — Further   Directions. 

Motion  for  further  directions.  Judgment  for  the  plain- 
tiffs in  the  original  action  against  the  defendants  Rowsell  & 
Hutchison  for  $4,287.90.  Plaintiff  by  original  action  granted 
subsequent  costs. 

Hamilton  Cassels,  K.C.,  for  plaintiff. 
George  Bell,  for  defendant  Clarkson. 
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TRIAL. 

LAWEENCE  v.  TOWN  OF  OWEN  SOUND. 

Water  and  Tfatercourses  —  Municipal  Corporation  —  Acting  icithout 

By-law. 

Action  tried  at  Owen  Sound,  brought  by  the  plaintiflp,  a 

market-gardener  living  in  Owen  Sound,  to  recover  damages 

for  injury  to  his  lands  caused  by  water  flowing  through  a 

►  cutting  constructed  by  the  defendants  without  the  authority 

of  a  by-law. 

W.  S.  Middlebro,  Owen  Sound,  for  plaintiff. 

G.  P.  Shepley,  K.C.,  and  J.  W.  Frost,  Owen  Sound,  for 
defendants.  v 

Ferguson,  J.,  held,  that  the  defendant  corporation  are 
liable  for  damages.  Beference  to  ascertain  the  amount  there- 
of.   Judgment  accordingly  with  costs. 

W.  S.  Middlebro,  Owen  Sound,  solicitor  for  plaintiflp. 

J.  W.  Frost,  Owen  Sound,  solicitor  for  defendant  cor- 
poration. 


Ferguson,  J.  August  22nd,  1902. 

TRIAL. 

Mcdonald  v.  hennessy. 

Fraudulent  Conveyances — Oood  Consideration  —  Administrator  ad 

Litem, 

Action  brought  by  the  plaintiff  to  set  aside  certain  con- 
veyances made  by  the  defendant  to  his  wife  as  fraudulent 
and  void  and  intended  to  defeat,  hinder,  and  delay  creditors. 
The  plaintiff,  in  July,  1901,  recovered  a  judgment  against 
defendant  for  $1,074.83,  for  money  lent  in  1896.  In  Sep- 
tember, 1892,  October,  1892,  and  April,  1893,  the  defendant 
purchased  land  and  conveyed  to  his  wife  voluntarily  without 
valuable  consideration.  His  wife  died  in  March,  1900,  and 
the  defendant  has  been*  appointed  administrator  ad  litem  of 
her  estate.  In  January,  1892,  defendant  and  wife  made  a 
voluntary  conveyance  of  all  their  lands  to  defendant  A.  L. 
Cameron,  the  defendant  Hennessy's  daughter.  The  defen- 
dant A.  L.  Cameron,  at  defendant  Hennessy's  request, 
mortgaged  part  of  the  said  lands  for  $700,  with  which  money 
Hennessy  purchased  a  boat. 

A.  C.  Boyce,  Eat  Portage,  for  plaintiff. 

F.  A.  Anglin,  K.C.,  for  defendant.     .  » 
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Ferguson,  J.,  held,  that  the  evidence  failed  to  shew  that 
at  the  time  of  the  conveyances  in  question  any  debts  were 
owing  by  the  defendant  Hennessy,  except  a  debt  fully  secured 
by  mortgage,  since  satisfied. 

.  Held,  also,  that  there  is  no  evidence  of  fraudulent  intent 
nor  efforts  from  which  fraudulent  intent  can  be  inferred. 
The  conveyances  to  the  defendant's  wife  cannot  be  disturbed, 
and  consequently  the  conveyance  by  her  to  her  daughter  Mrs. 
Cameron  cannot  be  upset. 

Action  dismissed  with  costs. 

Boyce  &  Draper,  Rat  Portage,  solicitors  for  plaintiff- 

Morau  k  Mackenzie,  Rat  Portage,  solicitors  for  defendant. 


Ferguson,  J.  August  22nd,  1902. 

TRIAL. 

RUTTAN  V.  BURK. 
Assessment  and  Taxes — Sale  for  Arrears— Assessment  Act,  189fir— 

Tax,  when  Due. 

Action  brought  by  plaintiff  to  have  it  declared  that  the 
sale  of  certain  lands  in  Port  Arthur  for  alleged  arrears  of 
taxes  for  1892, 1893,  and  1894  was  illegal  and  void.  The  by- 
law of  the  municipality  number  354  imposing  the  taxes  and 
fixing  the  rate  was  passed  October  18th,  1892.  It  was  also 
objected  that  the  plaintiff  has  no  status  to  maintain  the 
action. 

R.  C.  Clute,  K.C.,  for  plaintiff. 

F.  A.  Anglin,  K.C.,  for  defendant. 

Ferguson,  J.,  referred  to  Assessment  Act  of  1892, 
latter  part  of  sec.  140  and  to  sec.  160;  and  held  that  what 
these  sections  really  mean  is  that  the  taxes  for  the  year  1892 
must  be  declared  to  have  been  due  before  they  were  imposed 
by  the  said  by-law  (354),  and  in  this  view  a  part  of  the  taxes 
for  which  these  lands  were  sold  was  in  arrear  for  three  years; 
and  again  the  legislature  by  63  Vict.  ch.  86,  validated  sales 
of  lands  for  taxes  in  Port  Arthur  prior  to  January  1,  1899 ; 
consequently  the  sale  was  a  good  sale.  Held,  also,  that  in  this 
view  of  the  sale,  it  is  unnecessary  to  consider  the  question 
raised  of  the  status  of  the  plaintiff  in  the  action  and  his  right 
to  maintain  it. 

Action  dismissed  with  costs. 

W-  A.  Leys,  Port  Arthur,  solicitor  for  plaintiff. 

David  Mills,  Port  Arthur,  solicitor  for  defendant. 
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Terguson,  J.  August  22nd,  1902. 

TRIAL. 

DUPRAT  V.  DAlflEL. 

Lease— Fraud  in   Obtaining— Executed  on   Sunday— Lessor  Signing 

Improvidently  without  Independent  Advice. 

4 

Action  to  have  a  certain  indenture  of  lease  declared  void 
for  fraud,  misrepresentation,  and  deceit,  and  because  it  was 
executed  on  Sunday,  and  improvidently,  without  independent 
advice.    At  the  trial  the  allegation  of  fraud  was  abandoned. 

J.  B.  Eankin,  K.C.,  for  plaintiff. 

J.  A.  Walker,  K.C.,  for  defendant. 

Ferguson,  J.,  held,  that  improvidence  and  want  of  in- 
dependent advice  cannot  support  the  plaintiff's  case,  as  these 
are  only  circumstances  which  have  been  regarded  as  in  a 
special  degree  marks  of  undue  influence  and  fraud:  May  on 
Fraudulent  Conveyances,  2nd  ed.,  p.  496.  Held,  also,  that 
the  present  case  does  not  come  within  R.  S.  0.  ch.  119,  sec.  7, 
or  R.  S.  0.  ch.  246,  sec.  9 ;  that  the  lease  was  not  made  on 
Sunday,  at  the  time  of  its  actual  execution,  but  many  days 
before. 

Action  dismissed  with  oost^ 

Lewis  &  Richardson,  Chatham,  solicitors  for  plaintiff. 

J.  A.  Walker,  Chatham,  solicitor  for  defendant. 


August  22nd,  1902. 
divisional  court. 

MASON  V.  LINDSAY. 

Replevin— Conditional  Sales  Act— Contract  of  Hiring   uHth   Option 

to  Purchase. 

An  appeal  from  judgment  of  Lount,  J.,  in  a  replevin 
action  tried  at  London,  November  4th,  1901,  in  respect  of  a 
piano  belonging  to  the  respondents,  which  was  in  the  pos- 
aession  of  one  Thody  under  an  agreement  between  him  and 
the  respondents  at  the  time  he  mortgaged  it  to  the  appellant. 
The  question  was  whether  the  respondents  were  prevented 
from  setting  up  their  title  to  the  piano  as  against  the  ap- 
pellant by  reason  of  the  Conditional  Sales  Act,  R.  S.  0.  ch. 
149.  The  respondents,  the  Mason  &  Risch  Piano  Co.,  Limited, 
Toronto,  were  the  manufacturers  of  the  piano,  and  the  words 
^'  Mason  &  Risch  '*  were  stamped  on  it 

Joseph  Montgomery,  for  appellant 

J.  S.  Johnston,  for  respondents. 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Fergu- 
son, J.)  was  deliyered  by 

Meredith,  C.J.: — The  respondents  were  the  manufac- 
turers of  the  piano,  and  their  corporate  name  is  The  Mason  & 
Bisch  Piano  Company,  Limited,  and  their  place  of  business, 
Toronto,  and  there  was  admittedly  a  sufficient  compliance 
with  the  provisions  of  the  Act  to  which  I  have  referred  if 
stamping  of  the  words  "Mason  &  Risch,^'  Toronto,  was  a 
stamping  on  the  piano  of  the  name  and  address  of  the  manu- 
facturer, bailor,  or  vendor  within  the  meaning  of  sec.  1. 

I  have  no  doubt  that  stamping  the  piano  with  the  name 
"  Mason  &  Risch  '^  afforded  all  the  means  of  information  to 
intending  subsequent  purchasers  or  mortgagees  that  the  legis- 
lature intended  to  be  placed  within  their  reach  by  the  require- 
ments of  sec.  1,  as  to  the  name  of  the  manufacturer,  bailor,, 
or  vendor,  but  unfortunately,  as  I  think,  the  legislation  doe& 
not  permit  of  the  Court  holding  tliat  anything  other  than 
that  which  it  has  prescribed  as  necessary  shall  be  a  compli- 
ance with  the  statute,  even  though  that  which  is  done  is  inr 
the  opinion  of  the  Court  as  effective  for  the  end  which  the 
Legislature  intended  to  attain  as  that  which  it  has  required 
to  be  done  to  protect  the  common  law  right  of  th^  owner  of 
the  chattel- 

The  decided  cases  on  analogous  statutes  in  my  opinion' 
compel  us  to  give  this  strict  construction  to  the  language  o? 
sec.  1 :     Low  v.  Routledge,  33  L.  J.  Ch.  717 ;  Penrose  v. 
Martv,  El.  B.  &  El.  499 ;  Atkin  &  Co.  v.  Wardle,  61  L.  T. 
N.  S!  23 ;  Nassau  v.  Tyler,  70  L.  T.  N.  S.  376. 

The  provisions  of  the  agreement  material  to  this  inquiry 
are: 

(1)  The  acknowledgment  of  the  receipt  by  Thody  from 
the  respondents  of  the  piano  and  a  stool  and  drape,  the  value 
of  which  is  stated  to  be  $300. 

(2)  That  they  are  received  on  hire  for  43  months  at  $7* 
per  month,  payable  in  advance. 

(3)  That  the  $300  is  to  be  paid  by  Thody  in  the  event 
of  the  piano  being  injured,  destroyed,  or  not  returned  to  the 
respondents  on  demand  in  good  order,  reasonable  wear  and 
tear  excepted. 

(4)  That  it  is  agreed  that  Thody  may  purchase  the  piano, 
stool,  and  drape  for  $300,  payable  in  instalments  odf  $25  per 
three  months  from  date  until  the  whole  is  paid  with  interest- 

(5)  But  that  until  the  whole  purchase  money  and  interest 
be  paid  the  piano,  stool,  and  drape  shall  remain  the  property 
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of  the  respondents  on  hire  by  Thody,  and  shall  not  be  re- 
moved from  the  prfemises  at  which  they  were  then  delivered 
without  the  written  consent  of  the  respondents. 

(6)  That  in  defatdt  of  payment  of  any  instalment  of  the 
purchase  money  or  of  the  monthly  rental,  or  in  case  the  piano 
•should  be  removed  or  any  attempt  made  or  threatened  to 
move  it  from  the  premises  mentioned  without  the  necessary 
•consent  being  given,  the  respondents  might  resume  possession 
of  the  property,  the  agrreement  for  sale  being  declared  to  be 
conditional  and  punctual  payment  essential  to  it. 

(7)  That  if  possession  should  be  resumed  all  instalments 
of  rent  to  the  date  of  possession  being  taken  should  be  forth- 
with paid  by  Thody  to  the  respondents,  together  with  the 
damages  which  the  piano  might  have  sustained  beyond  ordin- 
ary wear  and  tear,  and  certain  expenses,  but  that  any  sum 
received  on  account  of  purchase  money  beyond  the  rent  due 
and  the  costs  and  expenses  should  be  returned  to  Thody. 

(8)  That  on  payment  in  full  of  the  purchase  money  and 
interest  no  rent  or  hire  was  to  be  charged  to  Thody. 

It  will  be  seen  from  this  synopsis  of  the  agreement  that 
the  contract  is  one  of  hiring  only  with  the  option  to  Thody 
of  purchasing  for  $300,  and  that  in  the  event  of  his  electing 
to  purchase  and  paying  the  purchase  money  and  interest  in 
full  he  is  to  be  charged  no  rent,  which  may  mean  that  he  is 
thereafter  to  be  charged  no  rent,  or,  possibly,  that  anv  pay- 
ments of  rent  which  shall  have  been  made  are  to  be  credited 
on  the  purchase  money,  and  no  further  payments  of  rent 
exacted. 

Thody  does  not  appear  to  have  elected  to  purchase,  and 
therefore  was  nevej*  in  possession  of  the  piano  under  a  con- 
tract of  purchase,  but  always  as  the  hirer  of  it  for  the  unex- 
pired portion  of  the  forty-three  months  at  the  rent  men- 
tioned in  the  agreement. 

Upon  the  whole,  in  my  opinion,  the  judgment  in  favour 
of  the  respondents  is  right  and  ought  to  be  affirmed  and  the 
appeal  from  it  dismissed  with  costs. 

Arnoldi  &  Johnston,  Toronto,  solicitors  for  the  respon- 
dents. 

J.  A.  Robinson,  St.  Thomas,  solicitor  for  the  appellant. 
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C.  A. — CHAMBERS. 

Re  LINCOLN  PROVINCIAL  ELECTION. 
McKINNON  V.  JESSOP.  . 

Parliamentary  Election— Petition^Electoral  District— Description  of. 

Motion  by  the  respondent  to  set  aside  the  petition  and 
all  subsequent  proceedings  for  defect  or  irregularity.  The 
objection  was  that  there  was  no  such  provincial  electoral 
district  as  Lincoln  and  Niagara,  and  therefore  no  such  elec- 
tion. 

W.  D.  McPKerson,  for  respondent,  contended  that  the  mis- 
take was  fatal  to  the  petition. 

R.  A.  Grant,  for  the  petitioner,  while  not  admitting  this^ 
moved  for  leave,  on  terms,  to  amend. 

OsLER,  J.A. : — I  can  take  judicial  notice  of  the  fact  that 
a  general  provincial  election  was  held  in  the  month  of  May 
last,  and  that  a  person  named  Elisha  Jessop  was  returned  as 
having  been  duly  elected  thereat  to  represent  the  electoral 
district  of  the  county  of  Lincoln  in  the  Legislative  Assembly 
of  the  Province:  Ontario  Gazette.  The  aflBdavit  of  the  re- 
spondent filed  in  support  of  the  motion  shews  that  he  is  that 
person.  • 

There  having  been  at  the  time  mentioned  in  the  petition 
an  election  for  the  electoral  district  of  Lincoln  at  which  the 
respondent  was  elected!  and  there  being  no  -electoral  district 
of  Lincoln  and  Niagara,  I  think  the  words  "  and  Niagara  " 
used  in  describing  or  stating  the  place  or -electoral  district 
for  which  the  election  complained  of  was  holden,  and  the 
respondent  elected,  ought  to  be  regarded  as  being  merely  sur- 
plusage, or  at  most  a  harmless  misdescription  not  fatal  to  the 
proceedings,  even  in  the  absence  of  an  amendment. 

I  give  the  petitioner  leave  to  amend  accordingly.  I  do 
not  think  it  necessary  to  say  more  about  the  cases  of  ilaude 
V.  Lowby,  L.  R.  10  C.  P.,  or  Aldridge  v.  Hurst,  1  C.  P.  D. 
410,  417,  or  Norwich  Election,  80  L.  T.  Jour.  253  (18^6), 
which  are  always  cited  on  applications  of  this  kind  and  in 
which  leave  to  amend  was  refused,  than  that  they  do  not  touch 
a  case  like  this.  They  merely  decide  that  an  amendment 
which  in  effect  seeks  to  make  a  new  petition  will  not  be  al- 
lowed after  the  time  for  filing  the  petition  has  expired. 

The  petitioner  takes  an  order  to  amend  by  striking  out  of 
the  proceedings  the  words  "  and  Niagara.^^  I  dismiss  the  ap» 
plication.     The  costs  will  be  costs  in  the  cause   to  the  re- 
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spoudent  in  any  event,  and  over  and  above  any  other  cost& 
which  he  may  ultimately  become  entitled  to. 

Kerr,  Davidson,  Paterson,  &  Grant,  Toronto,  solicitors, 
for  the  petitioner. 

Lancaster  &  Campbell,  St.  Catharines,  solicitors  for  the 

respondent.  

Ferguson,  J.  August  25th,  1902. 

WEEKLY    COURT. 

BANK  OF  OTTAWA  v.  McLEOD. 
Fraudulent  Conveyance— Injunction — Receiver  —  Money  in  0u8tQdi& 

Legis. 

Motion  by  the  plaintiflEs  for  judgment  in  an  action  to  have- 
a  certain  conveyance  declared  void  as  against  them  and  for 
an  account,  injunction,  and  receiver    In  March,  1902,  the- 
■  plaintiffs  issued  execution  against  the  defendant  W.  A.  Mo« 
Leod.      McLeod  had  on  January  10th,  1901,  conveyed  his^ 
lands  in  Bat  Portage  to  the  defendant  Mary  McLeod.     She 
mortgaged  the  lands  for  $1,608.96  on  January  15th,  1902. 
On  May  1st,  1902,  the  defendant  W.  A.  McLeod  was  arrested 
in  Winnipeg  on  the  charge  of  imlawfully  removing  his  pro* 
perty  to  defraud  creditors,  and  when  arrested  $1,808.96  was 
found  on  his  person  and  placed  in  the  hands  of  the  clerk  of 
the  peace.    The  plaintiffs  alleged  that  this  sum  consisted  of 
the  aforesaid  $1,608.96  and  the  sum  of  $200  received  by  Mc- 
Leod from  the  sale  of  certain  stock.     The  plaintiffs  desired 
to  have  it  declared  that  the  said  deed  by  the  defendant  W.  A. . 
McLeod  to  the  defendant  Mary  McLeod  was  fraudulent  and 
void  as  against  them.     They  desired,  also,  to  have  an  account 
of  the  defendant  Mary  McLeod^s  dealings  with  the  land  and 
to  have  it  declared  that  the  sum  of  $1,808.96  was  the  defen- 
dant W.  A.  McLeod^s  property  and  liable  to  their  claim,  and 
they  desired  an  injunction  to  prevent  the  defendants  inter- 
fering with  the  said  sum  of  $1,808.96,  and  to  have  a  receiver 
appointed  as  to  the  money  found  with  McLeod  at  the  time 
of  his  arrest. 

F.  A.  Anglin,  K.C.,  for  plaintiffs. 

J.  S.  Ewart,  K.C.,  for  defendant. 

Ferguson,  J.,  held,  that  an  injunction  should  be  granted 
restraining  the  defendant  from  interfering  with  the  sum  of 
$1,608.96,  although  it  is  in  custodii  legis:  Lloyd  v.  Eagle^ 
28  L.  J.  Ch.  389,  and  High  on  Injunctions,  sec.  402  et  seq. 
Beceiver  also  appointed  in  regard  to  $484.44,  the  amount  re- 
maining due  to  plaintiffs. 

Boyce  &  Draper,  Eat  Portage,  solicitors  for  plaintiffs. 

T.  E.  Ferguson,  Bat  Porta/p,  .^olicitcr  for  defjuilanr. 
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Ferguson,  J.  August  26th,  1902. 

TRIAL. 

LAISHLCr  V.  (;01JLD. 

<'ontraet  —  Wrongrul  Dismissal  —  Subsequent    Employment    during 
Period  Originally  Contracted  for—Damages. 

Action  brought  by  the  plaintiff  for  wrongful  dismissaL 
Plaintiff  entered  into  a  contract  on  December  3rd,  1897, 
with  the  defendants  the  Goold  Bicycle  Co-  of  Branford  to  act 
as  manager  for  three  years  at  a  salary  of  $20  per  week  and  a 
])<»rcentage  on  money  sent  to  the  defendants  for  sales.  At 
the  end  of  the  second  year  of  his  service,  the  defendants  sold 
their  business  and  dismissed  the  plaintiff  through  no  fault  of 
Tiis.  Plaintiff  sues  for  $1,140,  salary  for  one  year  and  six 
weeks,  and  for  three  per  cent,  on  collections  from  sales,  his 
iotal  claim  amounting  to  $2,220. 

6.  H.  Watson,  K.C.,  and  S.  C.  Smoke,  for  plaintiff. 

Wallace  Xesbitt,  K.C.,  and  H.  S.  Osier,  for  defendants. 

Ferguson,  J.,  held,  that  the  plaintiff  would  be  entitled 
to  this  amount,  had  he  not  immediately  on  being  dismissed 
-obtained  appropriate  employment  in  which  during  the  said 
period  of  one  year  and  six  weeks  he  was  paid  $3,300,  This 
amount  would  in  the  ordinary  case  be  subtracted  from  the 
damages  recovered  for  wrongful  dismissal,  but  here  it  exceeds 
the  amount  of  the  damages  and  consequently  there  are  no 
damages  coming  to  him. 

Action  dismissed  with  costs. 

Watson,  Smoke,  &  Smith,  solicitors  for  the  plaintiff. 

McCarthy,  Osier,  Hoskin,  &  Creelman,  solicitors  for  de- 
fendants. 


BoBERTSON,  J.  August  27th,  1902. 

TRIAL. 

SPOOXER  V.  MUTUAL   RESERVE    FUN^D   LIFE 

ASSOCIATION. 

Life  Insurance — Validity  of  Policy— Lien  against— Transferred  PoUcy 
— Acceptance  of  Premium  as  Evidence  of  Contract— Foreign  Com- 
panies—License to  do  Business  in  Canada.  \ 

Action  tried  at  St.  Catharines.  Plaintiff  is  the  widow  of 
George  Spooner  and  alleges  she  is  entitled  to  $1,000  due  on 
a  policy  payable  to  her  if  she  survived  her  husband.  He  died 
on  or  about  March  18th,  1901.  He  took  out  a  policy  with 
-the  Covenant  Mutual  dated  September  9th,  1896.  This 
policy  was  transferred  by  the  Covenant  Mutual  to  the  North 
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Western  Life  of  Chicago  December  29th,  1899,  and  they 
transferred  it  to  defendants,  August  1st,  1900.  On  Septem- 
ber 10th,  1900,  Spooner  received  a  circular  letter  from  the 
defendant  company  stating  that  they  assumed  every  policy  or 
certificate  in  good  standing  on  September  1st,  1900,  upon  the 
legal  reserve  basis,  the  reserve  so  far  as  it  had  not  been  paid 
in  cash  to  be  a  lien  against  the  insurance.  On  September 
14th,  1900,  Spooner  paid  a  premium  to  defendants  which 
was  accepted  by  them.  On  January  14th,  1901,  the  defend- 
ants issued  Spooner  a  new  policv  in  lieu  of  the  old,  a  certi- 
ficate of  a  lien  against  it  being  given  by  him.  Defendants 
claim  that  the  North  Western  Life  had  no  license  to  do  busi- 
ness in  Canada,  that  they  issued  the  policy  dated  Jan.  14th^ 
1901,  by  mistake,  thinking  it  a  North  Western  Life  Policy,, 
which  they  submit  it  was  not,  that  they  received  said  pre- 
mium by  mistake,  and  that  policy  was  obtained  by  Spooner 
and  his  wife  by  fraudulent  misrepresentations  and  without 
consideration. 

G.  F-  Shepley,  K.C.,  and  J.  C.  Rykert,  K.C.,  for  plain- 
tiff. 

6.  T.  Blackstock,  K.C.,  for  defendants. 

Robertson,  J.,  held,  that  the  defendants  had  not  been 
fraudulently  dealt  with  by  the  plaintiff  and  her  husband,  an^ 
that  this  is  not  a  contest  between  two  companies  as  to  which 
should  pay  plaintiff  her  claim,  but  a  cas'-  of  contract  between 
plaintiff  as  beneficiary  under  the  original  policy,  or  under  the 
new  policy  dated  January  14th,  1901,  and  the  defendant  com- 
pany. 

The  plaintiff  is  entitled  to  recover,  but  her  dealings  were 
not  altogether  fair  in  their  character,  and  consequently  she 
will  have  to  pay  costs.  She  is  entitled  to  $1,000  less  Hen 
against  the  policy.  Reference  as  to  any  additional  loan  or 
charges. 

J.  C.  Rykert,  St.  Catharines,  solicitor  for  the  plaintiff. 

MacMurchy,  Denison,  &  Henderson,  Toronto,  solicitors 
for  the  defendants. 


FalconbrIdge,  C.J.  August  28th,  1902. 

TRIAL. 

SAUNBY  V.  LONDON  WATER  COMMISSIONERS. 

Water  and  Watercourses  —  Prescription  —  Mandatory  Injunction  — 

Damages, 

Action  for  injunction,  mandatory  order,  and  damages. 
Plaintiff   is   the   owner   of   lands   bordering   on    the   river 
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Thames^  and  alleges  that  in  181*9  and  1880  the  defen- 
dants obstructed  the  flow  of  the  river  by  erecting  and 
maintaining  a  dam  and  flash-boards  in  the  river  bed 
which  forced  back  the  water  so  that  it  was  prevented  from 
flowing  away  from  his  land  and  remained  at  his  mill  and  in 
his  tail-race,  compelling  the  use  of  steam  instead  of  water 
power  at  times.  He  claims  damages  for  these  alleged  wrongs, 
an  injunction  to  prevent  a  continuance  of  them  and  a  man- 
datory order  directing  the  removal  of  the  dam  and  fladi- 
boards. 

I.  F.  Hellmuth,  K.C.,  and  C.  H.  Ivey,  London,  for 
plaintiff. 

A.  B.  Aylesworth,  K.C.,  for  city  of  London* 

T.  6.  Meredith,  K.C.,  for  Water  Commissioners. 

Falconbridge,  C.J.,  held,  that  the  defendants  are  in  the 
wrong,  and  have  not  acquired  a  prescriptive  right-  Plaintiff 
is  entitled  to  damages  both  as  riparian  proprietor  and  mill- 
owner.  Judgment,  accordingly,  for  plaintiff  with  costs  and 
reference  as  to  damages,  to  be  confined  to  the  six  years  prior 
to  the  commenjcement  of  this  action.  Injunction  granted. 
Thirty  days'  stay. 

Hellmuth  &  Ivey,  London,  solicitors  for  the  plaintiff- 

T.  6.  Meredith,  London,  solicitor  for  the  defendants. 


Falconbridge,  C.J.  September  3rd,  1902. 

TRIAL. 

HOGG  V.  TOWNSHIP  OF  BROOKE. 

Way  —  Non-repair  —  Injury  to  Person  —  Accumulation  of  Snow- 
Responsibility  of  Toumship  Corporation, 

Action  for  damages  for  injuries  received  by  plaintiff  ow- 
ing to  non-repair  of  a  highway  in  the  township.  The  snow 
accumulated  on  the  highway,  and  the  plaintiff's  sleigh  stuck 
in  the  snow,  and  in  endeavouring  to  extricate  it  the  plaintiff 
was  injured. 

T.  G.  Meredith,  K.C.,  for  plaintiff. 

G.  F.  Shepley,  K.C.,  and  J.  Cowan,  Samia,  for  defen- 
dants. 

Falconbridge,  C.J. :— It  would  be  unreasonable  to  hold 
the  defendants  liable  owing  to  the  imprecedented  fall  of  snow 
at  the  particular  season  when  the  accident  occurred,  it  being 
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"practically  impossible  for  them  to  keep  the  80  miles  of  road- 
•way  "ttTithiii  the  township  free  of  snow.  Action  dismissed 
-with  costs. 

Meredith  &  Fisher,  London,  solicitors  for  plaintiff. 
Cowan  &  Towers,  Sarnia,  solicitors  for  defendants. 


WixcH  ESTER,  Master. 


September  5th,  1902. 


MACKAY    V.     COLONIAL    INVESTMENT    AND 

LOAN  CO. 

Writ  of  Summons— Service  out  of  Jurisdiction— Foreign  (Jompany— 
Transfer  of  Assets  in  Ontario  to  Ontario  Companu — Action  to 
Set  aside. 

Motion  by  defendants  resident  in  Toronto  and  Montreal 
respectively  for  an  order  setting  aside  the  writ  of  summons, 
the  order  permitting  service  thereof  outside  of  Ontario,  and 
the  service  of  the  writ. 

The  plaintiffs  resided  in  Nova  Scotia.  The  defendants 
were:  The  Colonial  Investment  and  Loan  Company,  duly  in- 
corporated and  having  their  head  office  in  Toronto,  Ontario ; 
the  Montreal  Loan  and  Investment  Company,  duly  incor- 
porated and  having  their  head  office  in  the  Province  of  Que- 
bec^ and  the  liquidators  of  the  Montreal  Loan  and  Invest- 
ment Company,  also  residing  in  the  Province  of  Quebec. 

The  plaintiffs  sued  on  behalf  of  themselves  and  all  other 
shareholders  in  the  Montreal  company  to  set  aside  certain  ' 
agreements  and  resolutions  for  the  sale  and  transfer  of  the 
assets  of  the  Montreal  company  to  the  Toronto  company,  on 
the  grounds  that  the  meeting  of  shareholders  of  the  Montreal 
company  at  which  the  resolutions  were  passed  was  illegal; 
that  the  plaintiffs  had  no  notice  of  such  meeting;  that  there 
was  no  public  notice  of  the  sale  and  transfer;  and  upon  the 
ground  of  fraud. 

The  plaintiffs  also  claimed  an  account  of  the  assets  of  the 
Montreal  company  received  by  the  Toronto  company,  restitu- 
tion thereof,  and  the  appointment  of  a  receiver. 

In  the  alternative,  the  plaintiffs  claimed  a  proper  distribu- 
tion of  the  proceeds  of  the  sale  of  the  assets  ajnong  the  share- 
holders.. 

A.  B.  Aylesworth,  K.C.,  for  the  defendants  the  Colonial 
Investment  and  Loan  Company,  and  W.  M.  Douglas,  K.C., 
for  the  other  defendants,  contended  that  the  Ontario  Courts 
had  no  jurisdiction  over  the  subject-matter  of  the  action  or 
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to  entertain  it  or  grant  the  relief  claimed;  that  the  actioit 
•ought  to  have  been  brought,  if  at  all,  in  the  Province  of 
Quebec;  that  the  Toronto  defendants  were  improperly  joined 
with  their  co-defendants  with  the  object  of  giving  the  Court 
jurisdiction;  that  there  was  no  cause  of  action  against  the 
defendants,  and  the  issue  of  the  writ  was  an  abuse  ox  ttie 
process  of  the  Court;  that  the  Montreal  defendants  were  not 
necessary  or  proper  parties  as  against  their  co-defendants;, 
that  the  subject  of  the  action  being  land  in  Quebec,  the  action 
was  improperly  brought  under  such  cases  as  Merchants  Bank 
V.  Gillespie,  10  S.  C.  E.  312;  Henderson  v.  Bank  of  Hamil- 
ton, 23  S.  C.  K.  716;  Burns  v.  Davidson,  21  O.  R.  547;  Pur- 
dom  V.  Pavey,  26  S.  C.  R.  412 ;  and  that  the  foreign  defend- 
ants were  improperly  served  with  process  before  service  on 
their  co-defendants. 

W.  K  Middleton,  for  the  plaintiffs. 

The  Master  in  Chambers  : — In  my  opinion,  this  is  an: 
entirely  different  action  from  any  of  those  referred  to.  This 
is  not  brought  with  reference  to  real  estate  in  the  sense  that 
those  actions  were,  and  therefore  the  principles  applied  in 
those  cases  have  no  bearing  oh  this  application.  I  refer  to 
Duder  v.  Amsterdamsch  Trustees  Kanton,  [1902]  2  Ch. 
132. 

With  relerence  to  the  contention  that  the  Montreal  de- 
fendants are  not  necessary  or  proper  parties  to  this  action  a& 
against  their  co-defendants,  1  cite  the  remarks  of  Lindlev^ 
L.J.,  in  Witted  v.  Galbraith,  [1893]  1  Q.  B.  577,  at  p.  579.  '' 

I  therefore  hold  that  the  writ  of  summons  and  order  al- 
lowing the  service  out  of  the  jurisdiction  were  properly  issued, 
and  that  the  applications  must  be  refused.  The  costs  of  the 
motion  made  by  the  Colonial  company  to  be  costs  to  plaintiffs^ 
in  any  event,  and  the  costs  of  the  motion  by  the  Montreal 
defendants  to  be  costs  in  the  cause  in  consequence  of  the 
irregularity  in  serving  them  with  the  writ  before  serving  the 
Colonial  company.  I  understood  that  the  only  question  with 
reference  to  the  service  of  the  writ  on  this  ground  was  one 
of  costs. 

I  should  have  stated  that  it  appears  that  the  Montreal 
defendants  assi^ed  to  the  Colonial  companv  securities  on 
lands  in  Ontario  to  the  value  of  $1,222.58/ and  this  is  in 
question  in  this  action  as  an  asset  of  the  Montreal  companv 
and  therefore  Rule  162  (h)  may  be  invoked  by  the  plaintiffs 
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ee  equitable  savings,  loan,  axd  building 

association. 

Appeal — Order  under  Ontario  Winding-up  Act-^Right  of  Appeal— 
Final  Order — Practice— Settlement  of  Appeal  Case, 

Motion  by  respondent  to  quash  appeal  from  order  of 
County  Judge  of  York  rescinding  order  previously  made  by 
him  under  sec.  41  of  the  Ontario  Joint  Stock  Companies 
Winding-up  Act,  E.  S.  0.  ch.  222,  for  the  dissolution  of  this 
company.  The  motion  to  quash  was  made  on  the  ground 
that  the  appeal  case  had  not  been  settled  in  accordance  with 
the  .practice  prescribed  in  the  case  of  appeals  from  the  High 
Court.  The  papers  were  transmitted  to  the  officer  of  the 
Court  of  Appeal  and  were  printed  by  the  appellant,  and  a 
copy  thereof  with  reasons  of  appeal  was  delivered  to  the  re- 
spondent. 

A.  B.  Aylesworth,  K.C.,  for  respondent. 
C.  D.  Scott,  for  appellant. 

OsLER,  J. A.,  held  that  sec.  27  of  the  Act  at  present  con- 
tains the  code  ot  procedure  in  an  appeal  of  this  nature.  No 
provision  is  made  in  the  Consolidated  Eules  to  meet  the  case. 
The  appellant  must  proceed  with  his  appeal  according  to  law, 
i.e.,  according  to  what  is  required  by  sec.  27.  The  practice 
hitherto,  when  the  case  has  come  before  a  single  Judge,  has 
been  to  send  up  the  original  papers  and  hear  the  appeal  upon 
them:  see  In  re  D.  A.  Jones,  19  A.  B.  63;  In  re  Haggert 
Co.,  20  A.  B.  597 ;  Be  Cosmopolitan  Life  Assn.,  15  P.  E.  185. 

The  order  is  a  final  one,  and  as  the  appeal  is  in  fact  set 
down  for  hearing  by  the  Court  of  Appeal,  and  not  by  a  single 
Judge,  the  point  cannot  be  disposed  of  in  this  forum.  Mo- 
tion, consequently,  dismissed.    Costs  to  the  appellant. 

O.W.B* — MO.  SO 
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Falconbridge^  C.J.  September  8th,  1902. 

CHAMBERS. 

MEECHANTS  BANK  OF  CANADA  v.  SUSSEX. 

; 

Arrest-^fa,  Ba.—Ex  Parte  Order— Motion  to  Set  aside— Concurrent 

Writ  of  Ca.  8a, 

m 

Application  by  defendant  for  order  setting  aside  ex  parte 
order  for  issue  of  writ  of  ca.  sa.,  on  ground  of  non-disclosure 
of  material  facts  on  the  application  therefor,  and  for  order 
setting  aside  concurrent  writ  of  ca.  sa.,  and  the  arrest  of  de- 
fendant thereunder,  and  ordering  defendant's  discharge  from 
county  gaol  of  county  of  Lambton,  on  the  ground  that  the 
original  writ  issued  upon  such  order  to  which  the  writ  under 
which  the  arrest  was  made  was  concurrent,  had  expired,  and 
that  the  concurrent  writ  had  expired  before  the  arrest  was 
made. 

J.  E.  Jones,  for  defendant. 

J.  H.  Moss,  for  plaintiffs. 

Falconbridge,  C.J.,  held,  that  if  all  the  facts  as  to  the 
arrest  had  been  before  the  Court,  the  order  of  21st  August 
should  still  have  been  made,  and  that  same  should  not  be  set 
aside,  and  that,  as  defendant  is  held  under  writ  issued  pur- 
suant to  order  of  21st  August,  and  not  solely  under  concur- 
rent writ  of  16th  August,  no  order  should  be  made  on  that 
branch  of  the  motion  in  the  absence  of  the  sheriff.     No  costs. 


September  8th,  1902. 
divisional  cxdurt. 

PEOPLE'S  BUILDING  AND  LOAN  ASSN.  v.  STANLEY. 

Execution— Motion  for  Leave  to  Appeal— Costa  of — High  Court— Au- 
thority to  Issue  Execution. 

An  appeal  by  the  defendant  from  the  order  of  Meredith, 
J.,  ante  339,  4  6.  L.  E.  247,  was  heard  by  a  Divisional  Court 
(Falconbridge,  C.J.,  Street,  J.). 

W.  H.  Bartram,  London,  for  appellant. 

D.  W.  Saunders,  for  plaintiffs. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed 
the  appeal  with  costs,  agreeing  with  the  reasons  of  the  Judge 
in  Chambers. 
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Winchester,  Master.  *         September  9th,  1902. 

CHAMBERS.  , 

METALLIC  EOOFING  CO.  v.  LOCAL  UNION  No.  30, 

AMALGAMATED  SHEET  METAL  WOEKEKS' 

INTEENATIONAL  ASSOCIATION. 

Parties— Unincorporated    Voluntary   Associationr— Motion   to   Strike 

out  Name — Injunction— Trial. 

Motion  by  the  defendant  association  for  an  order  striking 
their  name  from  the  style  of  cause  and  dismissing  the  action 
against  them,  on  the  ground  that  they  are  not  an  incorporated 
body,  nor  are  they  registered  under  or  by  virtue  of  any  law  in 
force  in  Ontario,  but  are  a  voluntary  association  of  sheet  metal 
v^orkers,  residing  and  working  in  Toronto. 

The  action  was  brought  in  connection  with  a  strike  of  the 
employees  of  the  plaintiff  company,  and  was  for  an  injunc- 
tion to  restrain  the  defendants  from  unlawfully  interfering 
with  the  plaintiffs^  business,  and  for  damages 

J.  G.  O^Donoghue,  for  applicants. 

W.  N.  Tilley,  for  plaintiffs. 

The  Master. — The  same  objection  was  raised  in  Massey- 
Harris  Co.  v.  Woodward,  brought  under  circumstances  similar 
to  those  in  question  herein.  In  delivering  judgment  in  that  ac- 
tion on  the  20th  March,  1900,  Mr.  Justice  Meredith  said : — "A 
great  deal  was  upon  the  argument  said  on  the  question  of  the 
legal  status  of  the  union,  but  that  is  a  matter  which  can  also 
be  better  dealt  with  at  the  trial,  where  much  more  light  can 
be  thrown  upon  the  subject.  Prima  facie  the  union  has  some 
legal  existence  ;  a  name  indicative  of  such  is  used  by  its 
members;  it  has  a  constitution  and  by-laws;  it  was  formed 
under  a  charter  of  the  Iron  Moulders*  Union  of  North 
America,  issued  under  what  seems  to  be  the  common  seal  of 
that  body,  of  which  the  union  in  question  is  apparently  a  part, 
and  has  a  full  set  of  company  officers.  One  naturally  thinks 
that  the  larger  body  at  all  events  must  be  incorporated  some- 
where, or  otherwise  have  some  legal  existence  and  capacity 
(though  not  yet  parties  to  the  action)  ;  and  it  ought  not  to 
be  difficult  to  throw  a  great  deal  of  light  upon  this  question 
at  the  trial;  very  little  seems  to  have  been  yet  afforded, 
though  it  seems  difficult  to  perceive  anything  in  the  way  of 
making  the  question  plain.^ 
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If  I  may  be  permitted  to  state  so,  the  language  used  by  his 
lordship  is  similat  to  that  used  by  me  while  this  motion  was 
being  argued,  and  in  ignorance  of  this  judgment,  and  I  have, 
theref<Jre,  no  hesitation  in  adopting  his  decision. 

The  motion  will,  therefore,  be  refused.  Costs  to  the 
plaintiffs  in  the  cause. 


MacMahon,  J.  September  10th,  1902. 

CHAMBERS. 

Re  RITZ  and  VILLAGE  OF  NEW  HAMBURG. 

Parties — Summary  Application  to  Qua^h  Municipal  By-law— Counter- 
mand^Motion  to  Add  or  Substitute  New  Applicant. 

Motion  by  John  P.  Katzenmeier  for  an  order  allowing  him 
to  be  added  as  an  applicant  upon  a  pending  summary  motion 
to  quash  by-law  number  269  of  the  village  of  New  Hamburg, 
or  substituting  him  for  Charles  Ritz,  the  original  applicant. 

On  a  petition  signed  by  more  than  two-thirds  of  the  rate- 
payers, the  council  of  the  village  was  empowered  by  2  Edw. 
VII.  ch.  52,  to  pass  a  by-law  authorizing  the  municipal  cor- 
poration of  the  village  to  grant  a  bonus  to  the  New  Hamburg 
Manufacturing  Company,  not  exceeding  $10,000,  and  to  issue 
debentures  for  an  amount  not  exceeding  $10,000,  payable  dur- 
ing a  period  not  exceeding  twenty  years. 

A  by-law  was  passed  by  the  council  in  May,  1902,  grant- 
ing the  bonus  and  authorizing  the  issue  of  debentures  for 
th«  sum  mentioned  and  interest  thereon. 

Ritz,  on  the  15th  August,  gave  notice  of  motion  to  qtiaeh 
the  by-law  on  various  grounds  appearing  in  the  notice. 

On  the  26th  August  Ritz  served  on  the  village  corpora- 
tion a  notice  countermanding  the  notice  of  motion  to  quash; 
when  the  countermand  was  served  the  time  for  making  a  fresh 
application  to  quash  had  expired.  (R.  S.  0.  ch.  !823,  flee, 
380.) 

Katzenmeier  had,  on  the  22nd  August,  issued  a  writ 
against  the  corporation  of  New  Hamburg,  on  which  was  in- 
dorsed a  claim  for  an  injunction  to  restrain  the  corporation 
from  paying  over  the  $10,000  to  the  New  Hamburg  Mianu- 
facturing  Company,  but  no  motion  was  B»de  for  an  interim 
injunction;    and  on  the  present  motion  his  consent  to  his 
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name  being  substituted  for  that  of  Charles  Ritz,  or  to  his 
name  being  added  as  one  of  the  applicants,  was  filed, 

E.  B.  A.  DuVemet,  for  Katzenmeier. 

A.  B.  Aylesworth,  K.C.,  for  the  corporation. 

MacMahon,  J. — The  control  of  the  proceedings  to  quash" 
the  by-law  rested  with  Ritz,  and  when  he  served  notice  of 
countermand  on  the  village  corporation  the  proceedings  on 
his  application  came  to  an  end.  And  what  Katzenmeier  asks 
is  to  have  his  name  substituted  as  an  applicant  on  the  motion 
to  quash,  when  the  original  applicant  has  put  an  end  to  the 
proceeding  by  his  notice  of  countermand. 

The  authority  relied  upon  by  Mr.  DuVemet — ^McPherson 
V.  Qedge,  4  0.  R.  246 — does  not  support  his  claim  to  the 
-order.  That  was  an  action  under  the  Mechanics^  Lien  Act, 
flee.  15  of  which  provides  that  suits  brought  by  a  lien- 
holder  shall  be  taken  to  be  brought  on  behalf  of  aU  the  lien- 
holders  of  the  same  class;  and  the  Court  held  that  upon  the 
death  of  a  lienholder  who  had  brought  a  suit,  or  his  refusal 
or  neglect  to  proceed,  the  suit  might  by  leave  of  the  Court  be 
prosecuted  by  any  lienholder  of  the  same  class.  There  the 
statute  gives  express  power  to  the  Court  to  allow  a  lienholder, 
under  certain  circumstances,  to  intervene  and  become  a  party 
to  the  suit  And  the  statute  (R.  S.  0.  ch.  223,  sec.  231),  in 
Kjase  of  quo  warranto  proceedings,  permits  a  new  relator  to 
intervene  and  prosecute.  So  also  where  a  creditor  brings  an 
action  on  behalf  of  himself  and  all  other  creditors  to  set  aside 
as  fraudulent  a  conveyance  made  by  his  debtor,  there,  in  the 
event  of  the  plaintiflE  declining  to  prosecute  the  action,  aa- 
other  creditor  would,  on  application,  be  allowed  by  the  Court 
to  intervene,  on  proper  terms  as  to  costs,  as  the  action  is 
framed  so  as  to  include  sueh  other  creditor.  And  had  Ritz 
in  his  notice  of  motion  to  quash  alleged  that  he  was  acting  not 
only  for  himself  but  for  all  other  ratepayers  interested  in 
quashing  the  by-law,  if  Ritz  refused  to  proceed  with  the 
motion,  the  Court  would,  on  an  application  by  one  of  the  other 
ratepayers  interested,  have  permitted  him  to  be  joined  in  the 
notice  of  motion  as  one  of  the  class  referred  to  therein. 

Eataenmeier  does  not  ev^  allege  that  be  was  one  of  those 
who  induced  Ritz  to  institute  the  proceedings  to  qujisfai 

There  is  no  authority  to  make  the  order  asked  for,,  and 
the  motion  must  be  dismissed  with  costs. 
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Boyd,  C.  September  12th,  1902, 

chambers. 

Ee  MTJEBAY. 

Will—Devise  of  Land  to  Lessees-Contract  hy  Testator  with  Lessee  to 
Build  House— Performance  of  Contract  by  Executor  Out  of 
Personalty — Remedy  in  Damages,^ 

Application  (heard  at  Woodstock)  by  Neil  S.  Murray, 
executor  of  the  will  of  James  Murray,  late  of  the  township 
of  West  Zorra,  for  an  order  under  Rule  938  declaring  ttie 
construction  of  the  will  and  determining -certain  questions. 

All  the  questions  raised  were  disposed  of  at  the  hearing 
except  as  to  the  liability  in  respect  to  the  building  of  a  house 
upon  the  farm  devised  to  John  Robert  Murray.  The  testator 
in  his  lifetime  made  a  lease  of  this  farm  to  his  son  John 
Robert  Murray  for  five  years  from  1st  March,  1901,  at  a 
yearly  rental  of  $200,  payable  in  October  each  year,  and  un- 
dertook to  build  a  house  on  the  farm,  of  certain  expressed 
dimensions,  during  the  first  year  of  the  term.  There  was  a 
provision  for  the  determination  of  the  lease  at  the  end  of  any 
year  by  notice  to  that  effect  given  in  October  previous.  The 
father  died  on  19th  June,  1902,  after  the  expiry  of  the  first 
year  of  the  term,  but  had  not  built  or  done  anjrthing  towards 
building  the  house.  By  his  will  dated  7th  February,  1901, 
the  father  devised  this  farm  on  certain  conditions  (not  now 
material)  to  his  son,  the  lessee;  but  no  reference  was  made 
in  the  will  to  the  lease,  which  was  dated  29th  January,  1901, 

some  nine  days  before  the  date  of  the  will. 

if 
Peter  McDonald,  for  executor. 

J.  W.  Mahon,  for  John  R.  Murray. 

J.  P.  Mabee,  K.C.,  for  Andrew  W.  Murray. 

A.  S.  Ball,  K.C.,  for  the  official  guardian. 

• 

Boyd,  C. — -Tt  was  argued  that  the  devisee  was  entitled  to 
have  the  house  built  on  the  land  at  the  expense  of  the  per- 
sonal estate,  and  it  was  counter-argued  thstt  at  most  the  de- 
visee as  lessee  could  only  get  damages  for  non-performance 
of  the  agreement  to  build.  The  latter  is  the  better  construc- 
tion. Cooper  V.  Jarman,  L.  R.  3  Eq.  98,  and  Iti  re  Day, 
[1898]  2  Ch.  610,  distinguished.  The  common  ground  of 
decision  in  both  these  cases  is  that,  as  there  was  an  existing 
contract  with  work  partly  performed  thereon  before  the 


i 


577 

deaths  it  was  the  duty  of  the  estate  to  carry  out  to  comple- 
tion at  the  cost  of  the  personalty.  Here  the  marked  distinc- 
tion exists  that  there  was  no  existing  contract  in  course  of 
performance  when  the  testator  died.  On  the  contrary,  the 
contract  had  been  broken;  the  time  for  performance  had 
elapsed,  and  nothing  had  been  done  in  the  way  of  building. 
A  new  liability  had  arisen  against  the  testator  for  damages 
because  of  his  non-performance.  The  contract  to  build  is 
very  va^e  and  is  not  per  se  capable  of  specific  enforcement: 
Had  the  father  lived,  the  son,  as  lessee,  could  have  had  no 
relief  for  the  breach  other  than  damages.  His  death  has 
not  enlarged  or  changed  that  remedy ;  and  to  that  the  son  as 
lessee  or  devisee  is  confined.  If  the  parties  can  agree  to 
assess  the  amount  of  damages,  it  will  save  money,  time,  and 
perhaps  temper. 

Peter  McDonald,  Woodstock,  solicitor  for  the  executor. 

J.  Hoskin,  Toronto,  official  guardian. 

Mabee  &  Makins,  Stratford,  solicitors  for  Andrew  W. 
Murray.  ' 

Smith    &   Mahon,   Woodstock,   solicitors   for  John   B. 
Murray. 


MacMahon,  J.  September  12th,  1902. 

CHAMBERS. 

Re  CLARK  AND  KELLETT. 

Landlord  and  Tenant — Overfiolding  Tenants  Act^Right  to  Termi/nr 
ate  Lease— Notice  to  Quit— Difficult  Questions  of  Law— Refusal 
of  Certiorari. 

Motion  by  W.  B.  Kellett,  the  tenant,  for  an  order  under 
sec.  6  of  the  Overholding  Tenants  Act,  R.  S.  0.  ch.  171, 
requiring  the  jimior  Judge  of  the  County  Court  of  Lambton 
to  send  up  the  proceedings  and  evidence  in  this  case  to  the 
Court,  and  staying  proceedings. 

The  lessor,  Angeline  M.  Clark,  demised  a  store  and  prem- 
ises in  Samia  to  Kellett  for  5  years  from  21st  December, 
1901,  at  $540  a  year,  payable  in  monthly  payments  of  $45  a 
month,  the  lease  containing  a  proviso  that  "  the  parties  here- 
to may  terminate  this  lease  at  any  time  upon  giving  three 
months'  notice  in  writing  of  his  or  her  intention  so  to  do.'*  On 
the  16th  April,  1902,  the  lessor  gave  the  lessee  notice  in  writ^ 
ing  "to  quit  and  deliver  up  the. store  and  premises  which  you 
now  hold  of  me  situate  .  .  .  on  the  2l8t  July  next,  pro- 
vided that  your  tenancy  originally  commenced  on  that  day  ot 
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the  month,  or  if  otherwise  then  that  you  quit  and  deliver  up 
poaaession  of  the  premiBes  at  the  expiration  of  the  three 
months  which  shall  expire  next  after  the  time  of  your  being 
served  with  this  notice/^  On  the  22nd  July  a  written  notice 
was  giten  by  the  lessor,  demanding  immediate  possession. 

J.  H.  Moss,  for  the  tenant,  contended  that,  as  the  proviso 
gave  "the  parties"  the  right  to  terminate  the  lease,  such 
right  existed  only  in  the  lessee  (Dann  v.  Spurrier,  3  5.  &  P- 
399,  403),  and  that  the  notice  was  a  bald  notice  to  quit,  and 
could  only  have  been  given  for  the  termination  of  the  tenancy 
at  the  end  of  a  year. 

D.  L.  McCarthy,  for  the  landlord. 

MacMahon,  J. — If  the  proviso  ended  with  the  words 
giving  "the  parties"  the  right  to  terminate  the  lease,  it  would 
be  ambiguous  and  would  be  construed  in  favour  of  the  lessee; 
but  it  also  provides  that  notice  may  be  given  "  of  his  or  her 
intention  so  to  do,"  and  so  the  notice  may  be  given  by  either 
party. 

The  other  point  is  directly  covered  by  Soames  v.  Nichol- 
son, 71  L.  J.  K.  B.  24,  where  it  was  held  that  in  the  absence 
of  any  express  provision  in  the  agreement  that  a  tenancy  from 
year  to  year  was  entered  into,  a  three  months'  notice  might 
be  given  at  any  time  to  determine  the  agreement.  See  also 
Foa  on  Landlord  and  Tenant,  2nd  ed.,  p.  485.  And,  there- 
fore, having  regard  to  the  terms  of  the  lease  and  the  rights 
of  the  parties  thereunder,  no  difficult  questions  of  law  were 
involved. 

Motion  dismissed  with  costs.     Stay  of  writ  of  possession 
till  Ist  October  to  enable  tenant  to  remove  from  the  premises. 

Anglin,  K.C.  September  12th,  1902. 

TRIAL. 

McLEAN  V.  ROBERTSON. 

Public  Schools — Change  of  School  Site— Adoption  by  Trustees—Ret^ 
payers*  Meeting  —  Resolution  —  Minutes  —  Evidence  dehors— li^ 
spector — Arbitration— 'Award—Infunctionr— Estoppel  —  Res  /«*- 
eata — Reverting  to  Former  Site  after  Change— ResolutiM  of 
Ratepayers— Poll — Qualification  of  Voters— Scrutiny. 

Action  tried  by  F.  A.  Anglin,  K.C.,  sitting  for  FERfitJ- 
sow,  J.,  without  a  jury,  at  Gore  Bay. 

W.  H.  Williams,  Gore  Bay,  for  plaintiflFs. 

A.  G.  Murray,  Gore  Bay,  for  defendants. 
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Angi-in,  K.C.  : — The  plaintiffs,  suing  on  behalf  of  them- 
Belves  and  all  the  other  ratepayers  of  school  section  2  of  the 
township  of  Allan,  in  the  district  of  Manitoulin,  claim  a 
declaration  that  the  legal  school  site  of  the  section  is  upon 
lot  18  in  the  9th  concession  of  Allan  (known  as  the  "new 
site^^),  and  relief  consequential  upon  such  declaration.  The 
defendants,  who  were  two  of  the  present  trustees  (sued  in 
that  capacity  and  personally  as  well)  and  the  public  school 
fooftrd  of  the  section,  maintained  that  the  legal  school  site  is 
upon  lot  18  in  the  7th  concession,  known  as  the  "old  site/' 

At  the  annual  meeting  of  ratepayers  held  in  December, 

1899,  it  was  determined  that  a  new  school  building  should  be 
erected.     At  a  meeting  of  the  trustees  held  on  the  9th  March, 

1900,  a  resolution  was  passed  selecting  the  "  new  site  '^  as  the 
school  site  for  the  section,  and  directing  the  secretary  to  call 
a  ratepayers'  meeting  for  the  17th  March  to  consider  and 
vote  upon  the  suitability  of  this  site.  A  ratepayers'  meeting 
was  accordingly  held  on  the  17th  March.  The  minutes  of 
this  meeting  were  as  follows:  —  "March  17th,  1900.  The 
following  is  the  minutes  of  a  special  meeting  of  the  rate- 
payers of  school  section  No.  2  in  the  school  house  at  the  hour 
of  2  o'clock,  for  the  purpose  of  voting  on  a  site  selected  by  the 
trustees  for  the  erection  of  a  new  school  house,  said  site  be- 
longing to  W.  H.  Brett  and  situated  on  the  south-west  comer 
of  lot  18,  concession  9.  Moved  in  amendment  by  Thos. 
Eobertson,  seconded  by  Thos.  Wilson,  that  Neil  McLean  act 
as  chairman.  Lost.  Original  motion  moved  by  Neil  Mc- 
Lean, seconded  by  Herbert  Qilroy,  that  Ben.  Vine  be  chair- 
man. Carried.  Moved  in  amendment  by  Thos.  Eobertson, 
seconded  by  Thos.  Wilson,  that  Jas.  Wm.  Kerr  be  secretary. 
Carried.  Moved  by  Neil  McLean,  seconded  by  W.  H.  Brett, 
that  a  division  of  the  house  be  taken  on  the  question.  Carried. 
Moved  by  Robert  Brett,  seconded  by  Neil  McLean,  that  this 
meeting  adjourn.  Carried.  Benjamin  Vine,  chairman.  Jas. 
Wm.  Kerr,  secretary." 

It  was  contended  for  plaintiffs  that  the  minutes  were 
defective,  and  parol  evidence  was  given,  subject  to  objection, 
as  to  what  actually  took  place  at  the  meeting. 

The  great  weight  of  the  parol  testimony,  if  admissible, 
was  that  a  motion  was  made  that  the  "  new  site  "  be  chosen ; 
that  suck  motion  was  duly  explained  both  by  the  mover  and 
by  the  chairman,  and  was  submitted  to  and  carried  by  the 
meeting.  The  minutes  were  not  read  over  to  the  meeting 
or  in  any  way  formally  adopted  by  it  as  the  record  of  its 
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transactions.  In  the  absence  of  any  statutory  provision  de- 
claring the  minutes  to  be  the  sole  evidence  competent  to  prove 
the  transactions  at  ratepayers^  meetings,  parol  evidence'  was 
admissible  (Miles  v.  Bough,  3  Q.  B.  845,  872) ;  and  the  evi- 
dence given  established  the  fact  that  a  motion  for  the  selec- 
tion of  the  "new  site'^  was  carried. 

Three  of  the  dissentients  prepared  a  complaint  of  the 
proceedings  at  this  meeting  to  be  sent  to  the  inspector  under 
sec.  14,  sub-sec.  8,  of  the  Public  Schools  Act.  The  evidence 
does  not  establish  that  this  complaint  reached  the  inspector 
within  20  days  after  the  meeting,  and  the  onus  of  shewing 
that  it  did  is  upon  the  defendants.  The  inspector,  hotv'ever, 
acted  under  the  power  conferred  by  sec.  83,  .sub-sec.  1.  and 
called  a  special  meeting  of  ratepayers  for  the  1st  September, 
at  which  meeting  the  majority  chose  the  "  old  site.^^  The  in- 
spector assumed  that  the  necessary  conditions  then  existed  to 
bring  into  operation  sub-sec.  2  of  sec.  13,  providing  for  an  ar- 
bitration. The  ratepayers^  meeting  named  one  White  as  arbi- 
trator. The  trustees  declined  to  appoint  an  arbitrator.  The 
inspector  and  White  entered  upon  an  arbitration  and  pub- 
lished an  alleged  award  in  favour  of  the  "old  site,^*  White 
stating  that  he  agreed  in  all  the  conclusions  arrived  at,  but 
declined  to  join  in  making  an  award.  The  meeting  of  1st 
September  was  not  within  sec.  31,  and  the  conditions  upon 
which  an  arbitration  could  proceed  never  existed.  Sub-sec- 
tion 2  of  sec.  32  applies  to  an  arbitration  between  trustees 
and  a  hostile  majority  of  ratepayers.  But  here  the  statutory 
equivalent  of  a  submission  never  existed,  and  to  such  an  ob- 
jection effect  must  be  given  at  any  time  and  under  any  cir- 
cumstances. In  re  Cartwright  School  Trustees,  4  0.  L.  E. 
272,  followed.  See,  also,  McGugan  v.  School  Board  of  South- 
wold,  17  0.  E.  428,  429. 

While  the  inspector  was  taking  the  steps  above  detailed, 
the  board  of  trustees  purchased  the  "new  site^'  and  com- 
pleted their  building.  They  moved  the  school  furniture  into 
the  structure  in  November,  1900.  An  attempt  to  restrain 
them  bv  injunction  had  been  made  in  April,  but  the  action 
did  not  proceed  after  a  motion  for  an  interim  injunction  had 
•been  refused.  The  plaintiffs  ineffectually  sought  to  found  an 
estoppel  upon  the  dismissal  of  this  motion  and  the  subse- 
quent abandonment  of.  the  suit. 

At  the  annual  meeting  in  December,  1900,  the  friends  of 
the  "old  site^^  were  in  a  majority  and  elected  one  of  their 
party  a  trustee.  The  new  board  at  their  first  meeting,  held 
in  the  old  school  house,  resolved  to  remove  the  school  furni- 
ture back  to  this  building,  which  they  did.  Three  ratepayers 
then  instituted  proceedings  for  a  mandamus  and  injunction 
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to  compel  the  return  of  this  furniture  to  the  new  building. 
A  motion  was  made  befpre  the  local  Judge,  and  upon  a  con- 
sent to  the  motion  being  finally  disposed  of  by  him  being 
given,  he  adjudged  that  the  "  new  site^'  was  the  legal  School 
site,  and  the  first  meeting  of  the  trustees  of  19Q1  illegal,  and 
its  resolutions  void,  because  the  meeting  was  held  in  contra- 
vention of  the  direction  of  sec.  16,  sub-sec.  1,  of  R.  S.  0.  ch. 
292,  that  the  first  meeting  of  the  trustees  shall  be  held  '^  at 
the  school  house  of  the  section,^'  The  board  of  trustees  was 
not  a  party  to  that  proceeding.  It  did  not  appear  that  any 
writ  of  summons  had  issued.  No  order  was  drawn  up  qt 
signed.  None  of  the  papers  purporting  to  be  filed  upon  the 
motion  were  stamped.  The  estoppel  alleged  by  plaintiffs  was 
therefore  not  .established;  and  a'  subsequent  proceeding 
against  the  secretary,  taken  before  the  District  Judge  as 
persona  designata  under  sec.  109,  also  fell  short  of  anything 
in  the  nature  of  an  estoppel  or  res  judicata  against  defend- 
ants. 

The  trustees  acquiesced  for  the  time  in  the  view  taken  by 
the  local  Judge,  and  returned  the  furniture  to  the  new  build- 
ing, where  the  school  was  carried  on  until  the  summer  of 
1901.  In  April,  1901,  however,  at  a  duly  convened  meeting 
of  trustees,  a  resolution  was  passed  that  the  "  old  site "  be 
selected  as  the  school  site  for  the  section,  and  that  a  meeting 
of  ratepayers  be  held  on  the  20th  April  to  consider  such  selec- 
tion. This  meeting  was  held,  and  the  "old  site"  was  adopted 
by  a  majority  of  seven.  Before  this,  the  statute  of  1901, 
1  Edw.  VII.  ch.  39,  became  law  and  is  applicable.  As  to  this 
meeting,  (1)  although  the  school  site  had  been  fixed  by  the 
action  of  the  trustees  and  ratepayers  in  March,  1900,  and  a 
"building  erected  on  the  site  so  fixed,  it  was  competent  for  the 
ratepayers,  a  year  later,  to  revert  to  the  former  site.  Wallace 
V.  Township  of  Lobo,  11  0.  R.  648,  applied.  (2)  In  reverting 
to  the  old  site  there  was  no  bad  faith,  nor  was  the  doing  so 
•capricious,  if  the  Court  could  be  asked  to  review  the  action 
of  the  ratepayers  upon  such  a  ground.  (3)  There  was  no 
ambiguity  in  the  resolution  proposed  to  the  meeting.  The 
trustees  acted  prudently  and  in  the  best  interests  of  the  sec- 
tion in  deferring  the  actual  physical  removal  until  the  vaca- 
tion. (4)  It  does  not  come  within  the  scope  of  the  action 
to  declare,  nor  is  there  evidence  upon  which  it  can  be  de- 
clared, that  the- return  to  the  old  building  is  unreasonable 
and  dangerous  to  the  health  and  welfare  of  the  pupils  be- 
cause of  its  bad  condition.  (5)  Upon  an  investigation  into 
the  qualifications  of  the  persons  voting  at  the  meeting,  the 
xesolution  in  favour  of  reverting  to  the  old  site  was  carried 
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by  a  majority  of  one  out  of  all  the  duly  qualified  voters  whp 
voted.  Quaere,  whether  the  vote  is  subject  to  scrutiny  in  thi§ 
action;  but  if  not,  the  same  result  follows  upon  a  greater 
majority. 

Action  dismissed.  Plaintiffs  to  pay  defendants'  costs  of 
the  action,  including  the  costs  of  motions  for  and  to  con- 
tinue an  interlocutory  injunction,  and  to  pay  defendants' 
costs  of  the  counterclaim. 


Winchester,  Master.  September  12th,  1902. 

»  chambers. 

EEX  EX  REL.  BOSS  V.  TAYLOB. 

Municipal   Election— Irregularities — Evidence   of  Saving   Clause. 

An  application  to  set  aside  the  election  of  the  respondent 
as  reeve  of  Port  Dover,  because  the  election  was  not  con- 
ducted according  to  law,  in  respect  of  the  conduct  of  the  re- 
turning officer,  the  voters'  lists,  etc.  The  relator  alleged  15 
grounds  of  complaint. 

E.  E.  A.  DuVemet  and  H.  A.  Tibbetts,  Port  Dover,  for 
the  relator. 

S.  C.  Biggs,  K.C.,  for  the  respondent  and  for  the  re- 
turning officer. 

The  Master  (after  a  careful  examination  of  the  evi- 
dence with  regard  to  each  ground  of  complaint)  : — ^In  my 
opinion,  the  irregularities  complained  of  have  not  in  any  way 
interfered  with  the  election  of  the  respondent,  which  appears 
to  have  been  regularly  conducted.  The  only  objections  worthy 
of  special  reference  are  5,  6,  and  7,  and  the  irregularities 
referred  to  come  within  the  provisions  of  sec.  204  of  the 
Municipal  Act:  Woodward  v.  Sarsons,  L.  B.  10  C,  P.  733. 
I  therefore  refuse  the  application  with  costs  to  be  pai3  by 
the  relator  to  the  respondeut.  There  will  be  no  costs  to  or 
against  the  returning  officer. 
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SPOONER  V.  MUTUAL   RESERVE    FUXD    LIFE 

ASSOCIATION. 

CORRECTION. 

In  the  report  of  this  case,  ante  pp.  566-7,  it  is  stated  as 
part  of  the  judgment  of  Robertson,  J.,  that  "the  plaintiff 
is  entitled  to  recover,  but  her  dealings  were  not  altogether 
fair  in  their  character,  and  consequently  she  will  have  to  pay 
costs.^^ 

This  is  incorrect. 

The  following  extracts  from  the  written  opinion  shew 
what  the  learned  Judge  really  decided  as  to  costs: — 

"  On  the  whole  case,  the  plaintiff  is  entitled  to  recover, 
although  I  think  her  dealings  with  the  Home  Life  were  of 
a  character  not  strictly  fair,  but  that  should  only  affect  the 
question  of  costs,  and  I  do  not  feel  that  I  would  be  justified 
on  that  account  to  deprive  her  of  them.  .  .  .  The  de- 
fendants will  pay  all  the  costs  of  the  action  and  of  the  refer- 
ence, if  any.^^ 


September  15th,  1902. 
C.  A. 

MASOX  V.  LINDSxiY. 

Appeal— Court  of  Appeal— Leave  to  Appeal— Important  Question  of 
Law — Construction  of  Statute— Small  Amount  in  Controversy, 

Motion  by  defendant  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (ante  561),  dismissing  an  appeal  from  the 
judgment  of  Lount,  J.,  in  favour  of  the  plaintiffs  in  an  ac- 
tion to  recover  possession  of  a  piano.  The  principal  question 
in  the  action  was  whether  the  plaintiffs  were  prevented  from 
setting  up  their  title  to  the  piano  as  against  defendant  by 
reason  of  the  Conditional  Sales  Act,  R.  S.  0.  ch.  149. 

Joseph  Montgomery,  for  defendant. 

Strachan  Johnston,  for  plaintiffs. 

OW.  It.  — NO.  31 
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The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  J  J.  a.)  was  delivered  by 

OsLER,  J.A. — The  amount  in  question,  i.e.,  of  the  defen- 
dant's interest  in  the  piano,  is  small,  less  than  $100,  and,  al- 
though the  point  upon  the  construction  of  the  Conditional 
Sales  Act  is  an  important  one,  and  possibly  still  capable  of 
argument,  it  does  not  seem  reasonable  that  a  further  appeal 
should  be  permitted  for  the  purpose  of  settling  it  at  the  pos- 
sible expense  .of  the  plaintiff,  who  has  already  obtained  the 
judgment  of  two  Courts  in  his  favour,  although  on  different 
grounds.  If  the  amount  at  stake  had  been  more  substantial, 
that  might  have  been  a  reason  for  further  argument,  But,  as 
the  case  stands,  under  all  the  circumstances,  justice  to  both 
parties  will  best  be  done  by  holding  that  litigation  is  at  an 
end.     Motion  refused  with  costs. 


September  17th,  1902. 
divisional  court. 

MERCHAXTS  BAXK  OF  CANADA  v.  SUSSEX. 

Arrest— Ca.  S a. —Concurrent  Writ— Expiry  of  Original  Writ— Invalid 
Arrest — Application  for  New  Wrlt--€onc€alment  of  Material 
Facta— fSetting  aside  Order. 

Appeal  by  defendant  from  order  of  Falcoxbridge,  C.J.. 
in  Chambers,  ante  572,  dismissing  defendant's  motion  to 
get  aside  an  order  made  by  the  Chief  Justice  on  the  21st 
May,  1902,  under  sec.  8  of  R.  S.  0.  ch.  8,  for  the  issue  of  a 
writ  of  ca.  sa.  to  the  sheriff  of  Kent,  and  one  or  more  concur- 
rent writs,  and  another  order  made  bv  the  Chief  Justice  on 
the  21st  August,  1902,  for  the  issue  of  a  writ  of  ca.  sa.  to 
the  sheriff  of  Lambton,  and  also  to  set  aside  the  writs  issued 
pursuant  to  such  orders,  and  for  the  discharge  of  the  defend- 
ant from  custodv. 

J.  E.  Jones,  for  defendant. 

J.  H.  Moss,  for  plaintiffs. 

The  judgment  of  the  Court  (Street  and  Britton,  JX) 
was  delivered  bv 

Street,  J. — The  concurrent  writ  of  ca.  sa.  to  the  sheriff 
of  Lambton  issued  on  the  16th  August,  1902,  under  which 
the  defendant  was  arrested,  was  improperly  issued,  as  it  vas 
issued  more  than  two  months  after  the  original  writ  with 
which  it  was  concurrent  had  been  issued.  The  original  vrit 
had  expired  by  lapse  of  time  under  Eule  874,  and  a  concur- 
rent writ  could  not  thereafter  be  issued. 
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The  defendant,  besides  appealing,  moved  the  Divisional 
Court  for  his  discharge  from  custody  upon  the  merits  and 
upon  the  ground  of  concealment  by  the  plaintiffs  of  material 
facts  in  making  the  ex  parte  applications  for  the  orders.  The 
right  to  make  such  a  motion  is  entirely  founded  upon  Eule 
1047,  which  is  confined,  to  the  case  of  an  order  for  arrest  be- 
fore judgment,  and  does  not  extend  to  a  ca.  sa:  Kidd  v. 
OTonnor,  43  U.  C.  R.  193 ;  Bank  of  Montreal  v.  Campbell, 
2  U.  C.  L.  J.  X.  S.  18;  Gossling  v.  McBride,  17  0.  R.  585. 

As  to  the  motion  to  set  aside  the  order  of  21st  May,  it  was 
not  pressed. 

As  to  the  motion  to  set  aside  the  order  of  21st  August, 
upon  the  ground  that  plaintiffs,  upon  the  application  for  it, 
suppressed  and  misrepresented  facts  which  it  was  their  duty 
to  have  fully  and  fairly  disclosed,  the  following  facts  ap- 
peared.    Th&  plaintiffs'  solicitor  knew  that    defendant   had 
been  arrested  on  the  evening  of  the  18th  August  under  the 
expired  concurrent  writ  by  the  sheriff  of  Lambton;  he  had 
had  a  conversation  with  the  sheriff  upon  the  subject  over  the 
telephone,  and  a  further  conversation  with  the  sheriff's  soli- 
citor upon  the  same  subject  on  the  morning  of  the  19th  Au- 
gust;  the  sheriff  on  the  evening  of  the  18th  August  said  he 
would  free  the  defendant  unlesg  indemnified,  and  the  plain- 
tiffs' solicitor  refused  to  indemnify  him,  but  he  abstained 
from  stating  that  he  supposed  the  defendant  had  been  freed 
by  the  sheriff.     With  all  these  facts  in  his  mind,  he  prepared 
an  affidavit  for  the  manager  of  the  plaintiffs'  office  in  Both- 
well,  and  had  it  sworn  by  him.  on  the  19th  August,  in  which 
it  was  stated  :  "  That  in  the  month  of  Mav  last  I  ascertained 
that  the  said  defendant  was  in  the  neighborhood  of  Bothwell, 
in  the  county  of  Kent,  but  was  keeping  secreted,  visiting  rela- 
tives; that  a  ca.  sai  for  his  apprehension  was  issued  to  the 
sheriff  of  Kent,  but  the  defendant  evaded  arrest,  and  left  for 
parts  imknown  to  me ;  that  within  the  last  few  days  I  ascer- 
tained that  the  said  defendant  is  in  the  neighborhood  of  Sar- 
nia,  in  the  county  of  Lambton ;  that  I  have  not  the  slightest 
doubt  that  the  sai4  defendant  is  about  to,  and  will,  unless 
he  be  forthwith. apprehended,  quit  Ontario  with  intent  to  de- 
fraud the  plaintiffs."     The  manager  stated  in  a  latef  affidavit 
that  when  he  swore  to  this  he  was  not  aware  that  the  defend- 
ant was  under  arrest,  but  believed  he  was  still  at  large. 

The  solicitor  who  drew  and  procured  the  manager  to 
swear  to  the  affidavit  above  quoted,  was  guilty  of  an  inexcus- 
able breach  of  his  duty  to  his  clients  and  to  the  Court  in  con- 
cealing from  them  the  true  facts  existing  at  the  time  the  affi- 
davit was  sworn. 
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It  was  his  duty  to  lay  before  the  Court  the  material  facts 
that  the  defendant  had  been  arrested  the  evening  before  on 
an  invalid  writ;  that  he  had  been  in  illegal  custody  down  to 
that  day,  at  all  events,  at  the  suit  of  the  plaintifiPs,  and  that 
he  might  still  be  so.  The  Court  would  then  have  been  in  a 
position  to  deal  with  the  application  with  the  same  knowledge 
as  that  possessed  by  the  solicitor,  and  would  probably  have 
followed  Eggington^s  Case,  2  E.  &  B.  717,  in  holding  that 
defendant  must  first  be  absolutely  discharged  from  his  illegal 
custody  before  he  could  be  arrested  under  new  process  at  the 
suit  of  the  same  plaintiffs.  The  application  should  not  be 
treated  as  an  appeal  upon  new  material  from  the  discretion 
of  the  Chief  Justice  in  making  the  order  of  the  21st  August. 
The  application  is  really  one  to  the  undoubted  jurisdiction  of 
the  Court  to  set  aside,  in  its  discretion,  orders  which  have 
been  obtained  by  the  wilful  concealment  or  perversion  of 
material  facts.  A  clear  case  has  been  made  out  for  the  ex- 
ercise of  that  discretion;  and  therefore  the  order  of  the  21st 
August  and  the  writ  issued  under  it  should  be  set  aside,  and 
the  prisoner  discharged,  upon  condition  that  no  action  be 
brought  against  the  sheriff  for  the  arrest  or  detention  or  for 
anything  done  under  either  of  them. 

Appeal  allowed  with  costs  here  and  below. 


Street,  J.  September  17th.  1902. 

CHAMBERS. 

ee  shore. 

Will — Construction  —  Legacies  —  Conditions  —  Defeasance — Faymcnt 

before  Period  Mentioned  in  Will, 

Application  under  Eule  938  by  two  children  of  the  testa- 
tor, legatees  under  his  will,  for  an  order  declaring  them  en- 
titled to  immediate  payment  of  their  legacies  and  of  their 
shares  of  the  residuary  estate. 

A.  Hoskin,  K.C.,  for  the  applicants. 

A.  E.  Hoskin,  for  the  widow. 

F.  E.  Hodgins,  K.C.,  for  the  executors. 

Street,  J. — The  applicants  are  not  entitled  to  what  they 
ask,  and  the  executors  cannot  properly  pay  the  money  to 
them,  even  with  the  consent  of  the  widow  and  of  the  other 
children.  By  the  terms  of  the  will  a  legacy  was  given  to 
each  of  the  four  sons  of  the  testator  of  $17,000,  to  be  paid  as 
follows:    $3,000  on  attaining  21;  $6,000  on  attaining  24; 
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and  $8,000  on  attaining  27 ;  and  to  each  of  the  three  daugh- 
ters of  the  testator,  $7,000,  to  be  paid  as  follows :  $1,500  on 
marriage  or  at  21;    $2,500  at  24;    and  the  balance  at  30. 
Each  of  the  children  was  to  be  paid  the  interest  upon  the 
unpaid  portion  after  attaining  21,  and  until  payment  of  the 
principal.     These  bequests  were  followed  by  a  provision  that 
in  case  of  the  death  of  any  son  or  daughter  without  issue 
surviving,  so  much  of  his  or  her  legacy  as  was  not  already 
paid  should  form  part  of  the  residuary  estate,  but  in  case 
of  there  being  lawful  issue,  such  issue  should  take  the  parentis 
share.    In  my  opinion,  the  bequests  were  all  subject  to  this 
provision,  and  its  effect  was  to  prevent  the  children  from 
taking  vested  indefeasible  interests   in    the   various   instal-^ 
ments  of  their  legacies  until  the  time  for  payment  fixed  by 
the  will  arrives:   O'Mahoney  v.  Burdett,  L.  R.  7  H.  L.  393; 
In  re  Schnadhorst,  [1902]  2  Ch.  234;  Saunders  v.  Vautier, 
4  Beav.  115;  and  Wharton  v.  Masterman,  [1895]  A.  C.  186. 
The  bequests  of  the  residuary  estate  are  in  a  different 
position.     The  testator  directed  that  his  residuary  estate  was 
to  be  divided  in  15  years  from  the  date  of  his  will  amongst 
his  children   so  that  each  sou  should  receive  $9  for  every  $3 
each  daughter  should  receive;  those  children  who  have  then 
attained  27  to  receive  their  shares  at  once  upon  the  expiration 
of  the  15  years;    those  who  have  not  attained  that  age  to 
receive  interest  only  after  attaining  the  age  of  21  until  they 
attain  27,  and  then  to  receive  the  principal.     But  this,  as 
well  as  the  gift  of  the  legacies,  was  subject  to  a  power  given 
to  the  widow  in  certain  events  to  direct  the  trustees  to  pay 
to  any  child  only  the  income  of  any  portion  remaining  un- 
paid of  any  legacy  or  bequest  to  each  child,  with  a  gift  over 
in  such  case  to  the  children  of  such  child. 

In  my  opinion,  this  provision  renders  the  gifts  to  each 
•child  defeasible  until  they  are  actually  payable  according  to 
the  terms  of  the  will.  The  applicants,  not  having  attained 
the  age  at  which  the  legacies  and  shares  of  the  residue  are 
payable,  are  not  entitled  to  either. 
Motion  dismissed  with  costs. 


September  18th,  1902. 
C.  A. 

REX    V.  TREVAXNE. 

Criminal  Law — Evidence— Deposition  Taken  at  Preliminary  Inquiry— 
Admissibility  at   Trial — Incomplete   Cross-examination— Waiver. 

Crown  case  reserved  by  the  Judge  of  the  County  Court 
of  Lambton.     The  prisoner  was  charged  on  the  25th  Febru- 
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ary,  1902,  before  a  magistrate  with  having  committed  an  in- 
decent assault  upon  a  female.     The  preliminary  inquiry  was 
begun  at  the  house  of  the  girPs  father,  where  she  was  resid- 
ing.    The  prisoner  was  represented  by  counsel,  but  before 
the  girl's  cross-examination  was  concluded,  it  became  neces- 
sary, owing  to  her  illness,  to  adjourn  the  proceedings,  and 
they  were  adjourned  till  the  27th  February.    In  the  meantime 
the  magistrate  consulted  the  County  Crown  Attorney  with  re- 
ference to  the  charge,  and  on  hearing  from  him  telegraphed 
to  the  prisoner's  counsel  that  he  had  got  the  official's  opinion, 
and  the  case  would  have  to  go  to  Sarnia,  and  asked  counsel 
to  telegraph  in  reply    whether   he   would   come  up  or  not. 
Counsel,  taking  this  as  an  intimation  that  the  accused  would 
be  committed  for  trial,  telephoned  the  magistrate  that,  if 
he  intended  to  send  the  prisoner  to  Sarnia  at  any  rate,  there 
would  be  no  use  in  his  coming,  and  accordingly  he  did  not 
appear  on  the  subsequent  proceedings*     On  the  morning  of 
the  27th  the  magistrate  went  out  to  where  the  girl  was  re- 
siding, and  obtained  her  signature  to  her  deposition  as  it  had 
then  been  taken  down,  the  prisoner  not  being  present  or  re- 
presented, and  in  the  afternoon  resumed  the  inquiry  at  his 
own  office  in  Alvinston.     The  accused  was  present,  but  not 
the  witness  whose  examination  had  been  interrupted  at  the 
first  meeting.      Prisoner  was  asked  if  he  had  anything  to  say. 
He  replied  ^^  nothing,"  and  on  the  evidence  as  already  taken 
was  committed  for  trial.     At  the  trial  it  was  proved  that  the 
girl  was  so  ill  as  not  to  be  able  to  travel,  and  her  deposition 
taken  and  signed  as  above  mentioned  was  tendered  by  the 
Crown  and  admitted  in  evidence,  contrary  to  objection.     The 
County  Judge  reported  that  he  considered  that  the  prisoner's 
counsel  had  waived  his  right  to  further  cross-examination, 
and  that  in  any  case  the  certificate  on  the  depositions  gov- 
erned. By  sec.  687  of  the  Criminal  Code  it  is  enacted  that  ^'  if 
upon  the  trial  of  an  accused  person  such  facts  are  proved 
upon  oath  or  affirmation  of  any  credible  witness  that  it  can 
be  reasonably  inferred  therefrom  that  any  person  whose  de- 
position has  been  theretofore  taken  in  the  investigation  of 
the  charge  against  such  person  is    ...     so  ill  as  not 
to  be  able  to  travel     .     .     .     and  if  it  is  proved  that  such  de- 
position was  taken  in  the  presence  of  the  person  accused,  and 
that  his  counsel  or  solicitor  had  a  full  opportunity  of  cross- 
examining  the  witness,  then,  if  the  deposition  purports  to  be 
signed  by  the  Judge  or  justice  before  whom  the  same  purports 
to  have  been  taken,  it  shall  be  read  as  evidence  in  the  prose- 
cution without  further  proof  thereof,  unless  it  is  proved  that 
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such  deposifion  was  not  in  fact  signed  by  the  Judge  or  per- 
son purporting  to  have  signed  the  same/' 

W.  J.  Treemear,  for  prisoner. 

Frank  Ford,  for  the  Crown, 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  J  J.  a.)  was  delivered  by 

OsLER,  J.A. — The  cross-examination  never  was  in  fact 
completed.  It  had  been  interrupted  at  the  most  critical  and 
important  stage  of  it,  and  the  witness  and  accused  were 
never  brought  face  to  face  together  again.  The  magistrate 
most  irregularly  obtained  the  signature  of  the  witness  io  her 
incomplete  deposition,  in  the  absence  of  the  prisoner,  and 
afterwards,  on  this  incomplete  deposition,  the  witness  'not 
being  present,  committed  him  for  trial.  It  is  impossible  ta 
say  that  the  prisoner's  counsel,  not  to  say  the  prisoner  him- 
self, ever  had  a  full  opportunity  of  cross-examining  the  wit- 
ness. There  is  no  pretence  for  saying  that  he  waived  it. 
Even  if  the  inquiry  had  closed  on  the  first  day,  the  deposition 
disclosed  on  its  face  that  there  had  not  been  a  full  opportunity 
of  cross-examining  the  witness,  as  the  magistrate  interfered 
with  the  coimsel  and  prevented  questions  being  asked  which, 
however  painful  to  all  parties  concerned,  were  entirely  per- 
tinent and  necessary  to  elucidate  the  vital  point  of  the  de- 
fence. The  deposition  was,  therefore,  not  properly  received 
in  evidence,  and,  as  there  was  no  other  evidence  on  which  the 
conviction  could  be  supported,  it  must  be  set  aside  and  the 
prisoner  discharged. 


Winchester,  Master.  September  18th,  1902. 

chambers. 

GLOBE  FEINTING  CO.  v.  SUTHERLAND. 

Summary  Judgment^Rule  603^Liahility  of  Defendants— 'Finding  of 
Fact  on   Correspondence,  Affidavits,   and   Depositions. 

Motion  by  plaintiffs  for  summary  judgment  under  Rule 
603  in  an  action  to  recover  the  amount  of  an  advertising  ac- 
count. The  defendants  did  not  dispute  the  amount,  but  their 
liability.  They  were  brokers,  and  the  advertisements  pub- 
lished by  the  plaintiffs  were  in  connection  with  the  floating 
of  the  Atlantic  Pulp  and  Paper  Company,  upon  whom,  or 
upon  the  Poole  Publishing  Company,  the  liability  was  al- 
leged to  be.  A  statement  of  claim  had  (by  mistake  of  a  clerk 
oi  ^ne  plaintiffs^  solicitors)  been  delivered  by  plaintiffs  before 
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the  motion  was  made,  and  the  defendants  had  served  a  third 
party  notice  on  the  Atlantic  Pulp  and  Paper  Company. 

F.  E.  Hodgins,  K.C.,  for  plaintiffs. 

W.  E.  Eaney,  for  defendants. 

W.  R.  P.  Parker,  for  third  parties. 

The  Master  held,  on  the  correspondence  between  plain- 
tiffs and  defendants  and  the  affidavits  filed  and  the  deposi- 
tions of  deponents  on  cross-examination,  that  the  defendants 
had  made  themselves  responsible  to  plaintiffs  for  payment  of 
the  account,  and  ordered  judgment  for  the  amount  claimed 
with  costs,  but  not  to  include  the  costs  occasioned  by  the 
delivery  of  the  statement  of  claim.  He  also  made  an  order 
setting  aside  the  third  party  notice  without  costs  to  the  de- 
fendants or  the  third  parties. 


Winchester,  Master.  September  18th,  1902. 

chambers. 

EEX  EX  REL.  EGBERTS  v.  POXSFORD. 

Municipal  Elections  —  Irregularities  at  Polls— Aldermen  of  City  — 
Election  by  General  Vote— Voters  Voting  more  than  Once — Affect- 
ing Result. 

Application  by  relator  to  set  aside  the  election  of  eleven 
persons  as  aldermen  for  the  city  of  St.  Thomas,  at  the  gen- 
eral election  held  on  the  6th  January,  1902,  upon  the  ground 
that  the  election  was  not  conducted  according  to  law. 

On  6th  February,  1900,  the  city  council  passed  a  by-law 
providing  for  the  election  of  the  council  by  general  vote,  in- 
stead of  by  wards.  The  first  election  pursuant  to  the  stat- 
utes and  this  by-law  took  place  in  1901,  when,  under  the 
Municipal  Amendment  Act,  62  Vict.  ch.  26,  sec.  13,  every 
elector  was  permitted  to  vote  in  each  ward  in  which  he  had 
been  rated  for  the  necessary  property  qualification  for  coun- 
cillors or  aldermen.  On  the  15th  April,  1901,  the  Act  1  Edw. 
VII.  ch.  26,  sec.  9,  was  passed,  adding  to  sec.  158  of  the 
Municipal  Act  the  following  section : — "  158a.  In  to\nis  and 
cities  where  the  councillors  or  aldermen  are  elected  by  gen- 
eral vote,  every  elector  shall  be  limited  to  one  vote  for  the 
mayor  and  one  vote  for  each  councillor  or  alderman 
to  be  elected  for  the  town  or  city,  and  shall  vote 
at  the  polling  place  of  the  polling  sub-division  in  which  he 
is  a  resident,  if  qualified  to  vote  therein;  or  when  he  is  a 
non-resident  or  is  not  entitled  to  vote  in  the  polling  sub- 
division where  he  resides,  then  where  he  first  votes,  and  there 
only.     .    .    J' 
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As  to  the-  election  now  in  question,  more  than  100  wit- 
nesses were  examined  on  behalf  of  the  relator  in  support  of 
this  application,  the  greater  number  being  examined  as  to 
the  number  of  times  they  voted  for  aldermen.  It  was  shewn 
by  these  witnesses  that  there  were  at  least  90  votes  polled 
which  should  not  have  been  polled,  according  to  the  Act  of 
1901. 

J.  M.  McEvoy,  London,  for  relator. 

E.  E.  A.  DuVernet  and  W.  K.  Cameron,  St.  Thomas,  for 
respondents. 

The  Master  held  that  the  evidence  wholly  failed  to  sup- 
port the  allegation  that  these  votes  were  cast  by  the  deliber- 
ate corrupt  and  wilful  connivance  and  arrangement  of  the 
defendants ;  but,  on  the  contrary,  these  votes  were  cast  in  the 
honest  belief  of  the  voters  that  they  had  the  right  to  cast  such 
votes,  and  without  any  instruction  from  any  of  the  candi- 
dates to  vote  for  them  more  than  once.  The  casting  of  such 
ballots  was  wholly  irregular,  and  they  should  not  have  been 
allowed  by  the  deputy  returning  officers,  if  they  were  aware 
that  the  voters  had  already  voted.  Bex  ex  rel.  Tolmie  v. 
Campbell,  4  0.  L.  R.  25,  referred  to.  Even  if  the  90  votes 
improperly  polled  were  struck  off,  that  would  not  necessarily 
interfere  with  the  result  of  the  election,  owing  to  the  large 
majorities  of  at  least  10  of  the  candidates  elected  over  the 
first  unsuccessful  candidate.  The  election  of  the  successful 
candidates  was  not  affected  by  the  improper  votes  being 
counted,  and  in  other  respects  there  was  no  such  irregularity 
in  the  carrying  out  of  the  election  as  to  affect  the  result. 

Motion  refused  with  costs. 


Winchester,  Master.  September  19th,  1902. 

chambers. 

SLATER  SHOE  CO  v.  WILKINSON. 

Discoverth-ProductUm  of  Documents  —  Correspondence  after  Action 
Begunr— Information  for  Defeno&-Privilege— Examination  for 
Discovery— Undertaking  to  Produce  Documents— Particulars. 

Motion  by  plaintiffs  for  a  better  affidavit  on  production 
from  defendant  and  for  particulars.  The  action  was  for  an 
injunction  restraining  defendant '  from  advertising,  selling, 
or  exposing  for  sale  boots  or  shoes  as  "  Slater  shoes,''  "  Slater 
goods/^  or  "  The  Slater  shoe,''  or  under  any  name  or  descrip- 
tion of  which  the  name  '^  Slater  '*  forms  part,  without  clearly 
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digtinguishing  the  boots  or  shoes  so  advertised,  sold,  or  of- 
fered from  those  made  or  sold  by  plaintiffs. 

M.  H.  Ludwig,  for  plaintiffs. 
J.  H.  Moss,  for  defendant. 

The  Master. — The  defendant,  upon  being  served  with 
the  writ  of  summons,  communicated  with  George  A.  Slater, 
the  vendor  of  the  goods  in  question,  with  a  view  of  obtainiag 
information  to  aid  him  in  .the  defence  of  this  action,  and 
certain  letters  and  telegrams  passed  between  them,  which, 
on  his  examination  for  discovery,  defendant  refused  to  pro- 
duce on  the  ground  of  privilege.  In  my  opinion,  under 
Donahue  v.  Johnston,  14  P.  E.  476,  and  cases  therein  referred 
to,  defendant  is  not  bound  to  produce  these  documents. 

As  to  the  stock-book  shewing  stock  in  trade  of  defendant, 
as  the  defendant  on  his  examination  promised  to  ^^send  it 
down,'^  it  should  be  produced.  So  also  as  to  an  account  of  one 
Bichardson  for  printing  hand  bills. 

As  to  the  motion  for  particulars  of  the  words  *'  under  the 
circumstances'*  in  the  10th  paragraph  of  the  defence,  I 
think  the  particulars  of  *^  the  circumstances  "  are  suflBciently 
set  out  in  the  preceding  paragraph  of  the  defence,  and,  be- 
sides, further  particulars  were  given  in  the  defendant's  ex- 
amination. 

Order  made  for  production  of  stock  book  and  Richardson 
account  for  inspection.  No  further  affidavit  or  examination 
necessary.     Costs  in  cause. 


Street,  J.  September  19th,  1902. 

CHAMBERS. 

MACKAY  V.  COLONIAL  INVESTMENT  AND  LOAK 

CO. 

Writ  of  Summons— Service  out  of  Jurisddction^Foreign  cy>mp««y— 
Transfer  of  Assets  in  Ontario  to  Ontario  Companu— Action  to  Set 
aside. 

An  appeal  by  the  defendants  from  the  order  of  the  Master 
in  Chambers,  ante  569.  • 

W.  M.  Douglas,  K.C.,  and  A.  McLean  Macdonell,  for 
appellants. 

C.  D.  Scott,  for  plaintiffs. 

Street,  J.,  at  the  conclusion  of  the  argument,  dismissed 
the  appeal  with  costs,  and  affirmed  the  order  of  the  Master. 
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MacMahon,  J.  September   19th,  1902. 

TRIAL. 

MIDLAND  NAVIGATION  CO.  v.  DOMINION  ELE- 

VATOR  CO. 

^hip—aharterp€trtu—Breac7ir—Time—**Load,*'  Meaning  of — Measure  of 

Damages. 

Action  to  recover  $4,960  for  'alleged  breach  by  defendants 
x>f  an  agreement  to  (furnish  the  plaintiflfs'  steamer  '^  Midland 
Queen  '*  a  cargo  of  grain  to  be  carried  from  Fort  William 
to  Goderich.  The  defendants  denied  liability  and  counter- 
claimed  for  $7,500  damages  for  alleged  breach  of  agreement 
to  carry  the  cargo  between  the  two  places. 

The  correspondence  forming  the  contract  was  carried  on 
by  A.  F.  Read  of  Montreal,  representing  plaintiffs,  and  G.  E. 
Crowe  of  Winnipeg,  representing  defendants. 

November  22,  1901.  Crowe  wired  Bead  ^*  to  load  Midland 
•Queen  last  trip  at  Fort  William  at  45^  cents  to  discharge  at 
-Georgian  Bay  or  Goderich.^^ 

November  23.  Eead  wired  Crowe:  "Playfair  (plaintiffs' 
manager)  confirms  charter  Queen  Fort  William  to  Goderich, 
loading  about  Dec.  2,  weather,  ice,  permitting,  4^  cents 
busheU' 

November  23.  Crowe  wired  Bead :  "  We  confirm  Midland 
Queen  45^  Goderich,  had  Fort  William  on  or  before  noon  5th 
December" 

The  steamer  reached  Fort  William  on  the  3rd  December, 
and  left  at  noon  on  the  5th  December,  without  the  cargo. 
The  steamer  was  obliged  to  leave,  because  the  insurance 
would  have  expired  if  the  return  voyage  had  not  then  com- 
menced. 

There  was  a  dispute  as  to  which  party  was  in  default.' 

.    C.  Bobinson,  K.C.,  and  F.  E.  Hodgins,  K.C.,  for  plain- 
tiffs. 

A.  B.  Aylesworth,  K.C.,  and  C.  A.  Moss,  for  defendants. 

MacMahon,  J.,  found  upon  the  evidence  that  the  de- 
fendants were  in  default ;  that  the  loading  of  the  cargo  could 
liave  been  commenced  at  seven  o'clock  on  the  evening  of  the 
4ih  December  and  the  whole  or  the  greater  part  of  the  cargo 
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• 

could  have  been  put  on  board  before  eleven  o'clock  on  the 
morning  of  the  following  day;  and  that  the  plaintiffs  did  all 
that  could  be  done  to  carry  out  the  terms  of  .the  charter. 

He  then  proceeded  to  discuss  the  meaning  of  the  words 
"load  on  or  before  noon  5th  December,"  and  referred  to 
Bowes  V.  Shand,  2  App.  Cas.  455.     ...     He  continued: 

According  to  my  reading  of  the  contract  in  this  case,  the 
words  in  their  natural  sense  have  a  definite  meaning,  which 
is,  that  the  vessel  was  to  be  completely  loaded  by  noon  on  the 
5th  December.  *^  To  ship  '^  and  "  to  load  '*  are  synonymous 
terms,  and  each  means  the  completion  of  putting  the  cargo 
on  board.  See  judgment  of  Lord  Selborne  in  Grant  v.  Cover- 
dale,  9  App.  Cas.  475. 

There  was,  however,  evidence  given  on  behalf  of  plain- 
tiffs as  to  what  is  the  meaning  amongst  shippers  of  "  to  load/*^ 
that  it  means  that  the  whole  cargo  is  to  be  in  the  vessel  at  the 
time  stated  in  the  contract.  Evidence  was  given  on  behalf 
of  the  defendants  that  the  contract  would  be  complied  with 
if  the  charterer  had  commenced  loading  at  the  time  named. 

There  is  no  provision  in  the  contract  for  "  lay  days  "  and 
''demurrage  days."  Where  a  fixed  time  is  provided  in  the 
contract  for  loading  a  vessel,  it  is  the  duty  of  the  charterer 
to  load  within  that  time,  whatever  may  be  the  nature  of  the 
impediments  which  prevent  him  from  performing  it:  Post- 
lethwaite  v.  Freeland,  5  App.  Cas.  599 ;  Abbott  on  Shipping, 
5th  ed.,  p.  180,  14th  ed.,  pp.  394,  396 ;  Eandall  v.  Lynch,  2 
Camp.  352;  Budgett  v.  Binnington,  [1891]  1  Q.  B.  35; 
Davies  v.  McVeagh,  4  Ex.  D.  265 ;  Tapscott  v.  Balfour,  L.  R. 
8  C.  P.  46;  Pyman  v.  Dreyfus,  24  Q.  B.  D.  152;  Scrutten 
on  Charterparties,  4th  ed.,  p.  96 ;  Dahl  v.  Nelson,  6  App.  Cas. 

(5o.      ... 

The  defendants  are  liable  to  the  plaintiffs  for  not  loading 
this  cargo  by  the  time  named,  and  the  measure  of  damages  is 
the  amoimt  of  freight  which  would  have  been  earned  after 
deducting  the  expenses  of  the  vessel:  Smith  v.  McGuire,  3 
H.  &  N.  54.  The  vessel  could  have  taken  on  board  102,00Q 
bushels,  which  at  4%  cents  per  bushel  would  amount  to  $4,590. 
There  will  be  judgment  for  plaintiffs  for  this  amount  (less 
the  expenses  of  the  vessel  from  the  time  it  left  Port  WilUam 
until  it  could  have  reached  Goderich,  which  can  be  agreed 
upon  between  the  parties),  together  with  interest  from  the 
15th  December,  1901,  and  the  costs  of  suit. 

The  defendants'  counterclaim  is  dismissed  with  costs. 
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September  19th,  1902. 
C.  A. 

NELSON  COKE  AND  GAS  CO.  v.  PELLATT. 

Company— Subscription  for  Shares—Preference  Shares— Validity  of 
—Contract  lyy  Deedr— Issue  and  Allottnent— Necessity  for— Calls — 
Resolutions  and  Letters — Sufficiency  of. 

An  appeal  by  plaintiffs  (from  judgment  of  Lount,  J.  (2 
0.  L.  B.  390)  dismissing  action  to  recover  amount  alleged 
to  be  due  by  defendant  in  respect  of  shares  in  the  plaintiff 
company  subscribed  for  by  defendant. 

6.  H.  Watson,  K.C.,  for  plaintiffs. 

H.  J.  Scott,  K.C.,  and  H.  H.  Macrae,  for  defendant. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  and  Moss,  JJ.A. — ^Lister,  J.A.,  having  died 
since  the  hearing)  was  delivered  by 

Maclennan,  J. a.: — Provision  was  made  for  preference 
shares  in  the  memorandum  and  articles  of  association,  sec.  5 
of  the  memorandum  and  sec.  3  of  the  articles.  .  .  .  That 
these  provisions  are  legal  and  valid  features  of  the  constitu- 
tion of  the  company  is  clear :  Ashbury  v.  Eiche,  L.  R.  7  H.  L. 
653 ;  In  re  South  Durham  Brewery  Co.,  31  Ch.  D.-  261. 

There  is,  therefore,  no  distinction  between  the  two  classes 
of  shares  in  question,  and  if  the  defendant  is  liable  upon  the 
one  class,  he  is  equally  liable  on  the  other. 

The  company  was  incorporated  under  the  Companies  Act 
of  British  Columbia,  R.  S.  B.  C.  ch.  44,  on  the  26th  August, 
1899,  and  the  first  document  signed  and  sealed  by  the  defend- 
ant is  dated  Ist  September,  1899.  The  second  document  was 
also  under  seal,  and  bore  date  the  same  day  and  was  con- 
tained in  a  stock  subscription  book.  (Both  are  set  out  in  the 
report  in  2  0.  L.  R.)  .  .  .  The  legal  effect  of  both  is  the 
same.  In  both  the  appellant  covenants  with  the  company  to 
become  a  shareholder,  to  take  200  shares  of  each  class,  when 
issued  and  allotted,  and  to  pay  for  them  at  par  when  calls 
should  be  made. 

The  evidence  shews  that  when  the  appellant  executed  the 
agreement  he  was  in  constant  communication  with  Dr.  Doo- 
little,  a  director  of  the  company,  and  that  they  were  associ* 
ated  together  in  obtaining  subscriptions  for  shares  on  behalf 
of  the  company.  The  contract  in  question  is,  therefore,  one 
entered  into  by  the  appellant  with  the  company,  at  the  re- 
quest of  one  of  its  directors,  acting  for  and  on  behalf  of  the 
company. 
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[Citations  from  Hebb's  Case,  L.  E,  4  Eq.  11,  and  Gunn^s 
Case,  L.  E.  3  Ch.  40.] 

Treating  this  instrument,  then,  like  an  ordinary  contract, 
vhat  is  its  proper  legal  effect?    The  company  was  duly  in- 
corporated, and  had  $250,000  of  capital  stock  to  dispose  of, 
divided  into  shares  of  $25  each,  3,000  shares  being  preference 
shares,  and  7,000  common.     One  of  the  directors  applies  to 
the  appellant  to  assist  him  in  disposing  of  the  shares.    They 
Und  a  number  of  purchasers,  who  agree  to  purchase  shares, 
and  who  execute  the  deed  of  subscription  prepared  for  the 
purpose.    The  appellant  witnessed  the  first  three  signatures, 
and  afterwards  executed  the  deed  himself,  agreeing  to  take 
the  shares  now  in  question.     .     .     .     It  is  something  more 
than  an  application  or  request.    It  has  all  the  elements  of  a 
completed  contract,  and  that  by  deed,  and  for  valuable  con- 
sideration.    .     .     .     There  is  no  time  limited  within  which 
the  purchase  is  to  be  completed.    It  is  not  pretended  that  the 
deed  was  delivered  in  escrow,  or  was  not  intenaed  to  take 
effect  immediately.    It  was  delivered  to  the  company  through 
its  agent.    It  is  said  that  this  deed  was  revocable,  and  that 
the  appellant  could  have  revoked  it  and  withdrawn  from  it 
the  next  day  or  the  next  moment.     I  do  not  understand  such 
to  be  the  law.     No  doubt,  a  mere  offer  or  proposal,  either  by 
parol  or  by  mere  writing,  to  take  shares,  is  revocable  before 
acceptance,  like  any  other  similar  offer  or  proposal  to  buy  or 
sell  any  other  commodity:    Kelsons  Case,  4  Ch.  D.  774.     But 
it  is  otherwise  when  it  is  a  contract  by  deed.     [Citations  from 
Pollock  on  Contracts,  6th  ed.,  p.  48 ;  Anson  on  Contracts,  9th 
ed.,  p.  34 ;  Xenos  v.  Wickham,  L.  E.  2  H.  L.  296 ;  Doe  Gar- 
nons  v.  Knight,  5  B.  &  C.  692 ;  Moss  v.  Barton,  L.  E.  1  Eq. 
474;  Buckland  v.  Papillon,  L.  E.  2  Ch.  62.]     The  present 
case  is  even  stronger  than  Xenos  v.  Wickham,  for  this  deed 
was  prepared  on  behalf  of  the  company  and  remained  in  its 
possession  after  execution. 

Now,  if  this  deed  was  binding  upon  the  appellant,  and 
irrevocable  by  him,  as  I  think  it  was,  it  has  never  been  re- 
pudiated by  the  company,  but,  on  the  contrary,  the  company 
has  always  treated  it  as  valid  and  binding  on  both  parties. 

Numerous  cases  were  cited  laying  it  down  that  when  an 
offer  to  take  shares  is  made,  it  must  be  accepted  by  the  com- 
pany in  a  reasonable  time,  an  allotment  must  be  made,  and 
notice  communicated  to  the  party,  and  that  he  may  withdraw 
his  offer  at  any  time  before  allotment.  That  is  undoubtedly 
so  in  the  case  of  a  mere  offer  not  under  seal.    What  we  have 
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here,  however,  is  a  contract,  and  the  substance  of  it  is  to  pur- 
chase from  the  company  the  shares  in  question,  and  to  pay 
for  them  at  par  when  a  call  or  calls  are  made.  The  purchase 
is  of  a  definite  number  of  shares,  and  not  of  so  many  as  the 
company  might  allot,  and,  I  take  it,  the  appellant  would  not 
be  bound  to  take  any  less  number  than  200  of  each  class.  The 
covenant  is  to  take  them  when  issued  and  allotted.  As  ap- 
plied to  a  fixed  quantity  of  anything,  or  a  fixed  number  of 
shares,  the  word  "  allot  ^^  can  mean  nothing  more  than  to 
give,  to  assign,  to  set  apart,  to  appropriate.  The  word  has 
all  these  meanings.  Nor  does  the  word  "  issue  ^^  in  the  pre- 
sent case  mean  the  doing  of  any  particular  act,  and  I  think 
** issue''  and  "allot,''  taken  together,  mean  no  more  than 
some  signification  by  the  company  of  its  assent  that  the  ap- 
pellant now  was  or  had  become  the  owner  of  the  number  of 
shares  which  he  agreed  to  take.  [Citations  from  Pellatt's 
Case,  L.  R.  2  Ch.  527;  Bird's  Case,  4  De  G.  J.  &  S.  201; 
Bichards  v.  Home  Assurance  Co.,  L.  E.  6  C.  P.  591.] 

'  The  appellant's  subscription  was  made  in  September,  and 
on  the  14th  December  the  board  passed  a  resolution  that  the 
subscribed  for  preferred  stock  of  the  company  be  called  up  in 
full,  and  that  the  treasurer  notify  all  subscribers  to  pay  the 
amount  of  their  subscriptions  on  or  before  18th  January^ 
1900.  On  the  26th  December  the  treasurer  wrote  to  the  ap- 
pellant that  a  call  had  been  made  for  the  whole  amount  of 
the  stock  subscribed,  mentioning  the  number  of  shares  and 
the  amount  due.  .  .  .  The  resolution  of  the  company  and 
the  letters  of  the  treasurer,  having  regard  to  the  appellant's 
contract,  can  have  but  one  meaning,  namely,  that  the  com- 
pany had  appropriated  to  him  200  preference  shares  and  had 
called  for  payment  in  full.  I  think  it  impossible  to  say  that 
the  resolution  was  not  a  most  unequivocal  act  issuing  and 
allotting  to  him  those  shares. 

On  the  13th  March  following  the  board  passed  a  similar 
resolution  with  respect  to  the  shares  of  common  stock  which 
had  been  subscribed  for,  and  calling  for  payment  in  full  on 
or  before  the  12th  April,  and  thereupon  on  the  21st  March 
letters  in  the  same  terms  as  the  former  were  written  to  the 
appellant  by  the  treasurer.  I  am  of  opinion  that  these  reso- 
lutions and  letters  were  a  sufficient  issue  and  allotment  of  the 
shares  which  the  appellant  had  agreed  to  take,  and  that  he 
thereupon  became  bound  to  accept  and  pay  for  them. 

It 'was  not  until  long  afterwards  that  the  appellant  repudi- 
ated his  subscription  and  his  liability  as  a  shareholder, 
namely,  some  time  in  November  following.  When,  in  Novem- 
ber, he  assumed  to  withdraw  his  oifer,  the  company  went 
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through  the  form  of  making  an  allotment  of  the  shares  to 
him,  and  the  present  action  was  commenced  on  the  9th  Jan- 
uary, 1901. 

While  I  think  the  resolutions  of  14th  December  and  13th 
March  were  a  sufficient  issue  and  allotment  within  the  con- 
tract, if  that  were  otherwise,  the  formal  allotment  in  Novem- 
ber was  in  time.  I  do  not  see  how  the  appellant  could  get 
rid  of  the  obligation  of  his  deed  by  any  mere  notice  of  re- 
pudiation and  withdrawal.  .  .  .  [Nasmith  v.  Majining, 
5  A.  R.  126,  5  S.  C.  K.  440,  distinguished.] 

Appeal  allowed  with  costs. 


September    19th,  1902. 
C.  A. 
SMITH  V.  HUNT. 

Mortgage  —  Pretended  Sale  under  Potcer  —  Fraud  —  Purchaners  for 
Value  icithout  Notice— Knotcledge  of  Agent— Interest  to  Conceal— 
Redemption — Compensation. 

An  appeal  by  plaintiffs  from  judgment  of  Meredith, 
C.J.  (2  0.  L.  R.  134)  in  so  far  as  it  was  against  the  plain- 
tiffs in  an  action  to  set  aside  certain  assignments  and  con- 
veyances and  for  redemption  of  mortgaged  premises. 

J.  L.  Murphy,  Windsor,  for  appellants. 

W.  R.  Riddell,  K.C.,  and  J.  H.  Rodd,  Windsor,  for  de- 
fendants. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  JJ.A.)  was  delivered  by 

Osler,  J.A.  : — The  appellants  contend  that  the  value  of 
the  land  was  much  greater  than  the  sum  at  which  it  was  fixed 
by  the  trial  Judge,  and  that  the  defendants  Hunt  and  Dress- 
kell,  as  well  as  the  defendant  Roberts,  should  have  been 
condemned  to  pay  the  loss  the  appellants  have  sustained  by 
reason  of  the  improvident  sale. 

I  see  no  ground  on  which  the  defendant  Dresskelf  can  be 
said  to  have  incurred  any  personal  liability  to  the  plaintiffs. 
He  committed  no  wrong  in  taking  an  assignment  of  the  plain- 
tiffs^ mortgage,  and  the  sale  made  by  him  to  Hunt,  in  the 
exercise  of  the  power  at  sale,  wrought  no  change  in  the  plain- 
tiffs' rights.  Hunt  became  trustee  for  Roberts,  and  the  pro- 
perty when  in  his  hands  was  redeemable  as  before,  unaffected 
by  Dresskell's  sale,  and  so  remained  until,  at  the  request  of 
Roberts,  he  conveyed  to  the  club  syndicate.  It  was  that  sale 
and  that  act  which  prejudiced  the  plaintiffs,  and  for  that 
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Teason  I  think  Hunt  is  in  a  different  position  from  Dress- 
kell  and  in  the  same  boat  with  Eoberts.  He  was  not  a  mere 
stranger  to  the  property,  and  was  more  than  a  mere  agent  or 
quasi-trustee.  He  was  possessed  of  the  legal  title,  and  had 
the  legal  power  and  control  over  it,  which  he  was  exercising, 
no  doubt,  at  the  instance  of  Eoberts,  the  beneficial  mort- 
gagee; but  T  cannot  see  how  this  relieved  him  from  the  duty 
of  selling  in  a  provident  manner,  having  regard  to  the  inter- 
ests of  mortgagor  and  mortgagee.  Moreover,  it  appears  from 
the  evidence  of  the  defendant  Hunt  himself  that  he  knew  that 
these  proceedings  wore  being  taken  in  order  to  enable  Eoberts 
to  acquire  the  title  to  the  property  and  so  to  sell  to  the  syndi- 
cate. There  was  no  idea  or  intention  of  selling  it  at  the  high- 
est and  best  price  obtainable  so  as  to  pay  off  the  mortgage 
and  procure  something  over  it  for  the  mortgagor.  Lord  Sel- 
bome's  judgment  in  Barnes  v.  Addy,  L.  E.  9  Ch.  ^44,  may 
be  referred  to. 

I  think  the  evidence  does  not  warrant  us  in  interfering 
witii  the  learned  trial  Judge's  finding  as  to  the  value  of  the 
property. 

The  3rd  and  4th  paragraphs  of  the  judgment  below  must 
be  varied  in  accordance  with  this  opinion.  In  other  respects 
the  judgment  is  affirmed  without  costs  of  appeal  to  either 
party. 


September  19th,  1902. 
C.  A. 

BUETON  V.  PLAYFAIE. 

Specific  Performance — Contract  for  Sale  of  Timber  lAmits — Uorre- 
spondence—Completed  Contract-rStatute  of  Frauds— MisundeT' 
standing— Title— Judgment— Reference. 

An  appeal  by  defendant  from  judgment  of  Boyd,  C, 
directing  specific  performance  of  a  contract  by  defendant  to 
purchase  from  plaintiffs,  for  $45,000,"  certain  timber  berths  in 
the  townships  of  Loimt,  Mills,  and  Pringle,  in  the  district  of 
Pafry  Sound. 

A.  B.  Aylesworth,  K.C.,  and  W.  Steers,  Midland,  for  ap- 
pellant. 

W.  Cassels,  KC,  C.  E.  Hewson,  K.C.,  and  A.  E.  H.  Cres- 
wicke,  Barrie,  for  plaintiffs. 
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The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  JJ.A.~Lister,  J.A.,  having  died  after 
the  argument)  was  delivered  by 

Moss,  J.A. — The  plaintiffs^  right  to  a  specific  perform- 
ance was  contested  on  the  grounds  that  there  never  was  any 
concluded  contract,  or  at  all  events  no  such  contract  evidenced 
by  writing  sufficient  to  bind  the  defendant  within  the  pro- 
visions of  the  Statute  of  Frauds ;  that  if  there  was  any  con- 
tract it  was  not  with  the  defendant,  but  with  the  firm  of  Play- 
fair  &  White ;  and  that,  in  any  case,  there  was  such  a  mistake 
or  misunderstanding  with  regard  to  the  subject-matter  of  the 
contract  as  to  justify  the  withholding  of  the  relief  of  specific 
performance.  It  was  also  contended  that  plaintiffs  were  un- 
able to  make  title  to  or  convey  the  property  to  defendant. 

The  evidence  of  the  contract  between  the  parties,  so  far  as 
it  is  required  to  be  in  writing,  is  contained  in  correspondence, 
and  it  was,  of  course,  a  necessary  part  of  the  plaintiffs'  case 
that  they  should  shew,  not  only  that  there  had  been  a  final 
agreement  come  to  between  them  and  the  defendant,  but  that 
the  terms  of  it  were  evidenced  in  a  manner  to  satisfy  the 
Statute  of  Frauds. 

[The  learned  Judge  then  stated  and  commented  upon 
the  facts  shewing  the  course  of  dealing  leading  to  the  con- 
tract, and  set  out  the  letters  which  passed  between  the 
parties.] 

The  defendant  first  wrote  to  the  plaintiffs:  "Be  your 
berths  in  Mills,  Pringle,  and  Lount.  Mr.  Benson  made  a 
very  careful  estimate  of  them,  and  he  is  three  millions  less 
than  you  claimed,  and  then  the  pine  is  scattered,  and  will 
cost  quite  a  lot  extra  to  lumber.  .  .  .  Some  of  the  pine 
of  a  very  nice  quality.  Taking  everything  into  account,  very 
best  I  can  give  for  outfit  would  be  $45,000.''  The  plaintiffs' 
answer  was :  "  In  reply  to  your  letter  of  the  20th  ult.,  in  re 
the  white  pine  timber  on  berths  No.  4  Lount,  No.  2  Mills, 
and  3  and  4  Pringle,  and  the  spruce  12  inches  and  up  in 
No.  4  Lount,  district  of  Parry  Sound,  recently  offered  you 
and  explored  by  your  Mr.  Benson,  we  hereby  accept  your 
offer  of  $45,000  cash,  subject  to  Crown  timber  regulations.'' 
The  defendant  received  this  letter  on  4th  October,  and  wrote 
plaintiffs  as  follows :  "  Yours  of  the  3rd  duly  received.  Note 
you  say  the  spruce  12  inches  and  up  in  Lount,  whereas  the 
agreement  is  for  all  timber  in  this  berth".  Kindly  have  this 
fixed." 

The  matter  rested  until  the  8th  October,  when  a  conver- 
sation took  place  over  the  telephone,  the  upshot  of  which  was 
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that  plaintiflfs*  conceded  all  the  timber  in  Lount,  and  both 
parties  wrote  on  the  same  day.  Plaintiffs'  letter  (exhibit  6) 
was:  "Your  letter  of  the  4th  duly  received.  We  are  sur- 
prised to  hear  you  claim  that  the .  agreement  was  to  include 
-all  the  timber  in  berth  4  in  Lount.  ...  To  close  the 
matter  at  once,  we  will  let  the  other  timber  on  this  berth  go 
in.  You  will,  therefore,  please  advise  what  day  this  week 
jou  will  pay  the  money  and  complete  the  transaction.'*  De- 
fendant's letter  (exhibit  6)  was:  "Sorry  we  had  the  wee 
discussion  over  the  'phone,  but  from  the  start  I  understood 
that  Lount  went  in  just  as  you  had  it,  but  only  the  pine  in 
Mills  and  Pringle.  As  arranged  this  a.m.,  you  transfer  your 
license  of  Lount — ^which  takes  in  all  the  timber — ^and  the 
pine  on  the  other  two.  Will  advise  you  when  to  send  papers 
in  a  few  days.'.' 

Defendant  .deposed  as  follows  on  examination  for  dis- 
covery :  "  I  received  the  letter,  exhibit  6,  in  reply  to  my  letter 
>of  the  4th  October.  I  asked  him  to  kindly  have  it  fixed  about 
the  spruce.  He  assented  to  everything,  and  put  in  exhibit  5 
as  regards  the  timber.  I  would  think  I  had  not  received  the 
letter  off  the  8th  October  (exhibit  5)  when  I  wrote  exhibit  6. 
Before  writing  6  I  had  a  conversation  with  Mr.  Burton  over 
the  'phone;  it  was  with  reference  to  the  timber  in  Lount. 
He  was  trying  to  hold  out  the  spruce  under  12  inches  and 
other  timbers.  I  think  he  said  over  the  telephone  that  he 
would  let  everything  go.  .  .  .  After  that  conversation  I 
wrote  him  the  letter  of  8th  October  (exhibit  6).  That  part 
of  our  conversation  was  reduced  to  writing  by  these  two 
letters." 

The  defendant's  own  statement  and  the  two  letters  estab- 
.lish  a  completed  bargain  and  agreement  between  the  parties, 
evidenced  in  writing  under  the  hand  of  the  defendant. 

The  next  question  is,  a  binding  contract  between  the 
parties  being  established,  has  the  defendant  shewn  any  reason 
why  he  should  not  perform  it? 

The  point  suggested  at  the  trial  that  the  agreement  was 
-conditional  upon  the  defendant  being  able  to  make  satisfac- 
tory financial  arrangements  was  not  pressed  in  this  Court, 
and  is  not  sustainable  on  the  evidence. 

The  contention  that  the  contract  was  not  with  the  de- 
fendant, but  with  Playfair  &  White,  also  fails.  The  defen- 
dant was  dealing  as  a  principal  with  the  plaintiffs,  and  con- 
ducted all  the  correspondence  in  his  own  name,  and  as  if  the 
iransaction  was  wholly  on  his  own  behalf,  and  the  plaintiffs 
were  dealing  with  and  looking  to  him  in  the  affair.    White 
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was  not  recognized  as  a  party  by  the  plaintiffs,  and  was 
neither  a  party  to  the  agreement  nor  to  the  writings  evidenc- 
ing it. 

It  cannot  be  found  upon  the  evidence  that  there  was  any 
such  mistake  or  misapprehension  with  regard  to  what  was 
being  purchased  as  should  prevent  specific  performance. 
There  were  no  representations  as  to  the  limits  or  the  presence 
or  absence  of  settlers  made  by  the  plaintiffs,  and  Benson  was 
fully  aware  of  the  facts  with  regard  to  settlers,  and  set  them 
forth  in  his  report.  There  was  also  a  reference  to  them  dur- 
ing the  discussion  on  the  2nd  October,  and  the  defendant 
then  made  no  objection,  but  went  on  with  the  negotiations, 
and  finally  closed  the  bargain  with  full  knowledge  of  the  facts 
or  with  such  knowledge  as  should  have  put  him  on  further 
inquiry.  He  must  be  taken  to  have  decided  to  accept  the 
limits  as  they  then  were,  if  he  could  get  them  for  $45,000. 

The  objection  to  the  plaintiffs^  want  of  title  is  disposed 
of  by  the  form  of  the  judgment,  which  only  compels  the  de- 
fendant to  take  the  property  In  case  a  good  title  is  made.  It 
is  not  a  valid  objection  to  an  action  by  a  vendor  that  at  the 
time  of  the  contract  he  has  not  the  legal  estate  or  title  to  the 
property  vested  in  him,  provided  he  is  in  a  position  to  procure 
it  to  be  vested  in  the  purchaser.  And,  as  a  general  rule, 
questions  of  title  are  not  disposed  of  at  the  trial  of  an  action 
for  specific  performance,  but  are  properly  the  subject  of  a 
reference.  Furthermore,  if  the  defendant  desires  the  ques- 
tion of  the  plaintiffs^  title  to  be  dealt  with  at  the  trial,  he 
must  see  that  the  defect  or  supposed  defect  is  prominently 
put  forward  in  the  pleadings :  Lucas  v.  James,  7  Ha.  at  p. 
426.  See  also  Harris  v.  Robinson,  21  S.  C.  E.  at  p.  400. 
Here  the  question  of  title  was  not  raised  by  the  statement  of 
defence,  and  it  was  properly  made  the  subject  of  a  reference 
to  the  Master. 

The  judgment  should  be  aflBrmed  with  costs. 


September  19th,  1902. 
C.  A. 

LEWIS  v.  DEMPSTEE. 

Contract— Furnishing  and  Erecting  Monument— Dispute  as  to.  Design 
f^elected'— Performance  of  Work— Assignment  of  Cfontract—Aciifm 
hy  Assignees— Appeal— Reversal  of  Judgment  on  Questions  <ff 
Fact. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  difi- 
missing  the  action  with  costs. 
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The  plaintiffs  alleged  that  in  March,  1900,  the  defendant 
gave  to  a  firm  of  Mclntyre  &  Gardiner  an  order  in  writing 
for  a  grave  stone  or  monument  of  red  Scotch  granite  of  the 
kind  known  as  "  Hill  o'  Fair,"  to  be  delivered  and  set  up  in 
a  cemetery,  for  $1,500,  and  that  the  order  was  duly  executed ; 
that  Mclntyre  &  Gardiner  duly  assigned  to  plaintiffs  all  claim 
against  defendant  in  respect  of  such  order,  and  that  the  de- 
fendant.^was  duly  notified  in  writing  of  the  assignment;  and 
the  plaintiffs  sought  to  recover  $1,500,  less  $54,  the  expense 
of  putting  in  the  foundation  for  the  monument,  which  was 
paid  by  defendant. 

There  were  several  defences,  but  the  main  contest  at  the 
trial  was  in  reference  to  one  which  was  added  at  the  trial,  viz., 
that  the  monument  erected  by  Mclntyre  &  Gardiner  was 
made  and  erected  according  to  an  entirely  different  design 
from  the  one  sel^ted  bv  defendant. 

The  plaintiffs  proved  the  execution  of  and  put  in  an  in- 
strument in  writing  signed  by  Mclntyre  &  Gardiner,  by 
which  they  purported  to  assign  to  plaintiffs  all  their  claim 
against  defendant,  amounting  to  $1,446  and  interest,  for 
goods  supplied  under  contract  dated  8th  March,  1900,  or 
otherwise  howsoever;  and  also  proved  notice  thereof  to  de- 
fendant. They  also  proved  the  signature  of  defendant  to  two 
documents,  the  first  of  which  was  an  order  for  red  granite 
grave-stones  "  design  Xo.  E.  M.  Lewis  Reporter  Design,"  and 
the  second  an  order  for  "  one  set  of  Hill  o'  Fair  Scotch  gran- 
ite grave-stones." 

The  monument  furnished  and  put  up  in  defendant's  plot 
in  the  cemetery  was  of  "Hill  o'  Fair"  red  Scotcli  granite, 
substantially  answering  in  appearance  and  design  to  tlie  de- 
sign produced  by  plaintiffs. 

The  defendant  did  not  dispute  his  signature,  but  swore 
that  the  design  specified  in  the  first  of  the  papers,  viz.,  "  E. 
M.  Lewis  Reporter  Design,"  was  not  in  the  paper  whj6^  he 
signed  it,  and  that  the  design  produced  by'  plaintiffs  as  the 
one  he  selected  was  never  shewn  to  or  seen  or  selected  by  him, 
'but,  on  the  contrary,  an  entirely  different  design  was  shewn 
to  and  selected  by  him. 

The  Chancellor  found  upon  the  evidence,  a  great  deal  of 
which  was  contradictory,  that  credit  was  to  be  given  to  that 
of  defendant;  that  the  monument  erected  in  the  cemetery 
was  not  what  defendant  contracted  for  or  expected  to  get; 
that  it  was  different  in  colour  and  design;  that  defendant 
had  had  no  opportunity  of  seeing  the  monument  until  he  saw 
it  for  the  first  time  in  the  cemetery,  and  that  he  then  con- 
demned it  both  as  to  colour   and   design  —  the   pillars   and 
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panels  not  being  as  ordered;  that  it  had  not  been  explained 
to  defendant  that  the  greater  part  of  the  granite  would  be  so 
treated  by  the  process  of  fine  axing  as  to  present  a  white  or 
light  appearance,  and  only  the  polished  tablets  be  dark  in 
colour;  and  therefore  that  defendant  was  not  bound  to  ac- 
cept or  pay  for  the  monument. 

A.  B.  Aylesworth,  K.C.,  and  J.  N.  Fish,  Orangeville,  for 
appellants,  plaintiffs. 

T.  Hislop,  for  defendant. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Maclennan,  Moss,  JJ.A. — ^Lister,  J.A.,  having  died  after 
the  argument)  was  delivered  by 

Moss,  J.A.,  who,  after  setting  out  the  (facts  and  the  evid- 
ence, and  disposing  in  favour  of  plaintiffs  of  the  question 
whether,  assuming  the  monument  to  be  of  the  design  selected, 
it  60  corresponded  in  workmanship  and  detail  with  the  design 
as  to  justify  plaintiffs  in  maintaining  that  the  contract  had 
been  so  performed  as  to  entitle  them  to  be  paid  for  it,  pro- 
ceeded as  follows: — 

The  next  objection  is  that  the  assignment  to  the  plaintiffs 
does  not  entitle  them  to  maintain  this  action  in  their  own 
names. 

It  is  said  that  the  instrument  is  not  an  absolute  assign- 
ment and  that  it  is  shewn  that  the  plaintiffs  are  not  the  bene- 
ficial owners  of  the  claim.  But  it  purports  to  be  an  absolute 
assignment  and  does  operate  to  pass  the  legal  interest 
It  is  not  necessary  for  this  purpose  to  use  the  word  "  assign  *' 
or  any  particular  words,  so  long  as  the  effect  of  the  writing 
is  to  transfer  the  interest  to  the  assignees.  The  intention  was 
to  transfer  the  interest  so  as  to  enable  the  assignees  to  sue. 
The  ifact  that  the  fruits  will  be  held  by  them  in  trust  does  not 
the  less  make  it  an  absolute  assignment  under  the  Judicature 
Act,  there  being  an  assignment  which  purports  to  be  absolute, 
and  which  the  parties  intended  to  be  so :  Warren,  Choses  in 
Action,  2nd  ed.,  p.  164,  and  cases  cited.  The  case  of  Mer- 
cantile Bank  of  London  v.  Evans,  [1899]  2  Q.  B.  613,  on 
which  reliance  was  placed,  does  not  govern  this  case.  There; 
as  was  pointed  out  by  the  Court  of  Appeal,  the  instrument 
did  not  purport  to  be  an  absolute  assignment,  and  was  pro- 
bably only  an  assignment  by  way  of  charge.  The  case  of 
Comfort  V.  Betts,  [1891]  1  Q.  B.  737,  is  in  point,  and  shews 
that  the  assignment  in  question  here  is  an  absolute  assign- 
ment Irtthin  the  Judicature  Act.  It  is  to  be  noted  ihat  when 
this  point  was  under  discussion  at  the  trial,  the  learned 
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Chancellor  expressed  the  opinion  that  there  was  nothing  in 
it,  and  said  that,  if  necessary,  he  would  allow  Mclntyre 
(meaning  no  doubt  Mclntyre  &  Gardiner)  to  be  made  a 
party.  There  is  no  reason  why  the  leave  thus  given  should 
not  be  extended  by  this  Court  if  the  plaintiffs  desire  to  avail 
themselves  of  it. 

To  return  to  the  main  issue  of  whether  the  monument  is 
of  the  design  selected  and  ordered  by  defendant.     The  first 
question  to  be  determined  is  whether   when   the   defendant 
signed  the  paper  dated  the  8th  March,  1900,  it  contained  the 
words  "E.  M.  Lewis  Eeporter  Design,'^  which  now  appear 
written  therein,  in  the  handwriting  of  E.  J.  Eamsay,  the  fore- 
man in  Mclntyre  &  Gardiner^s  shop.    It  was  he  who  procured 
the  order  for  the  monument  and  handed  it  to  Mclntyre  on 
the  same  day  within  three  hours  of  the  time  it  was  signed. 
When  Mclntyre  received  it,  it  was  in  the  same  condition  as 
it  is  now.     The  defendants  case  is  that  the  words  in  question 
were  inserted  after  he  signed  it.    It  being  undoubtedly  signed 
by  him,  and  it  being  produced  in  its  present  condition,  the 
onus  is  on  him  to  establish  conclusively  that  it  was  altered 
after  he  attached  his  signature.     His  contention  involves  a 
charge  of  a  very  serious  offence  against  Kamsay,  and  no  mo- 
tive is  suggested.    The  learned  Chanceller  has  made  no  ex- 
press finding  on  this  important  question.     .     .     .     General 
statements  ought  not  to  be  permitted  to  displace  the  weighty 
consideration  that  if  the  order  of  8th  March  was  in  its  pre- 
sent condition  when  the  defendant  signed   it,   he  had  then 
selected  an  E.  M.  Lewis  Eeporter  Design,  and  that  at  the  trial 
he  utterly  failed  to  shew  any  E.  M.  Lewis  Eeporter  Desi^ 
xjorresponding  in  the  least  degree  with  the  design  which  he 
allies  he  selected.     .     .     .    An  attempt  was  made  at  the 
trial  to  raise  an  iuference  that  the  ink  with  which  the  wo^ds 
in  question  are  written  is  not  the  same  as  the  rest  of  the  writ- 
ing.    An  inspection  of  the  paper  does  not  lead  to  that  con- 
clusion.    On  the  contrary,  it  leads  to  the  conviction  that  all 
the  writing  was  done  at  the  same  time.     .     .     .     The  defend- 
ant deliberately  charged  Eamsay  with  forgery.     The  latter 
denies  in  the  most  emphatic  way  that  he  touched  the  paper 
with  a  pen  or  made  any  alteration  after  it  was  signed,  and  the 
circumstances,  as  well  as  the  probabilities,  are  in  his  favour. 
•     .     .     Upon  the  whole  case,  I  think  the  defendant  has 
faUed  to  establish  that   when  he   signed   the   order  of   8th 
March  the  words  ^^  E.  M.  Lewis  Eeporter  Design  *'  were  not 
in  it,  and  that  the  finding  of  fact  ought  to  be  that  the  order 
was  in  the  condition  it  is  now  in  when  the  defendant  put  his 
signature  to  it,  and  that  the  E.  M.  Lewis  Eeporter  Design 
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therein  mentioned  is  the  design  produced  by  the  appellants 
and  sworn  to  by  Ramsay  as  the  one  selected  by  the  defendant. 

•  •  •  •  _  •  • 

I  have  not  overlooked  the  argument  that  to  allow  the 
appeal  is  to  overrule  the  findings  of  the  trial  Judge  upon 
conflicting  testimony.  I  have  already  shewn  that  there  are 
no  specific  findings  upon  the  material  questions  in  issue  be- 
tween the  parties.  But  the  rule  invoked  has  no  application 
save  where  there  is  a  direct  conflict  of  testimony  on  some 
material  point,  and  there  are  no  circumstances  one  way  or  the 
other.  This  was  pointed  out  in  Morrison  v.  Eobinson,  19 
Gr.  480,  by  the  present  Chief  Justice  of  Canada,  then  Yice- 
Chancellor  Strong,  at  p.  487.  See,  also,  Coghlan  v.  Cumber- 
land, [1898]  1  Ch.  704.  In  the  present  case  there  are  cir- 
cumstances which,  in  my  judgment,  are  quite  sufficient  to 
outweigh  the  statements  of  the  defendant  and  his  witnesses 
where  they  are  in  conflict  with  the  documents  and  the  testi- 
mony of  the  appellants'  witnesses. 
I  would  allow  the  appeal. 


September  19th,  1902. 
C.  A. 
GABY  V.  CITY  OF  TORONTO. 

Indemnity— Contract — Construction  of  Works  for  Municipal  Cor- 
poration— Liability  for  Injuries  to  Persons — Provisions  of  Con- 
tract—Agreement u:ith  Another  Contractor—Want  of  PritHiy— 
Costs  of  Defending  Action — Third  Party. 

An  appeal  by  one  Crang,  a  third  party,  from  the  judgment 
of  MacMahox,  J.,  at  the  trial,  was  heard  at  the  same  time 
as  the  defendants^  appeal,  the  result  of  which  is  reported 
ante  440. 

The  plaintiff  sued  defendants  for  negligently  allowinir 
a  certain  street  in  their  municipality  to  be  out  of  repair  by 
leaving  an  open  or  uncovered  pit  or  excavation  therein,  into 
which  one  Levi  Gaby,  the  plaintiff's  husband,  while  lawfully 
using  the  street,  fell,  and  thereby  met  with  the  injury  which 
caused  his  death.  The  defendants  brought  the  appellant, 
James  Crang,  into  the  action  as  a  third  party  in  the  usual 
way,  alleging  that  the  disrepair  of  the  street  was  occasioned 
by  liis  negligence,  and  that  they  were  by  statute  or  by  the 
terms  of  some  contract  between  them  entitled  to  be  indem- 
nified by  him  against  any  damages  the  plaintiff  might  re- 
cover in  the  action.  The  action  against  the  city  corporation 
and  the  claim  against  the  third  party  were  tried  at  the  same 
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time  before  MacMahon,  J.  The  plaintiff  obtained  judgment 
against  the  corporation,  and  the  appellant  was  held  liable  to 
indemnify  the  latter  against  plaintiff's  judgment  and  costs. 
From  the  judgment  in  favour  of  plaintiff,  defendants  and 
third  party  appealed,  contending  that  no  actionable  negli- 
gence had  been  proved  against  the  corporation,  and  that  the 
deceased  had  been  guilty  of  contributory  negligence.  The 
third  party  also  appealed  generally  from  the  judgment 
awarding  indemnity  to  the  defendants.  The  latter  is  the  ap- 
peal now  in  question. 

The  appellant  by  deed  contracted  with  defendants  to  per- 
form all  the  excavation,  filling,  masonry,  and  brick  work 
required  in  the  erection  and  completion  of  the  new  St.  Law- 
rence market  in  the  city  of  Toronto.  Excavations  were  made 
by  the  appellant,  and  into  one  of  them,  which  had  been  neg- 
ligently left  uncovered,  as  found  by  the  Court,  the  plaintiff^s 
husband  fell. 

The  appellant  was  required,  by  general  condition  1  of  his 
contract,  to  ^^properly  protect  his  work  during  progress.^'  By 
clause  13  it  was  provided  that  defendants  should  not  in  any 
manner  be  answerable  for  injury  to  any  person  or  persons, 
either  workmen  or  the  public,  "  against  all  which  injuries  to 
persons  or  property  the  contractor  will  properly  guard,  and 
make  good  all  damage  which  may  arise  or  be  occasioned  by 
any  cause  connected  with  this  contract  or  the  work  done  by 
the  contractor,  and  will  indemnify  and  keep  indemnified  the 
corporation  against  the  same  until  the  completion  of  all  the 
works."  And  by  his  bond  the  appellant  was  bound  to  indem- 
nify the  defendants  against  loss  or  damage  by  reason  of  the 
execution  of  the  works. 

An  agreement  was  also  made  between  one  Macintosh  and 
defendants  for  the  performance  of  the  carpenter  and  joiner 
work  of  the  new  market,  by  one  of  the  general  conditions  of 
which  it  was  provided  that  "the  carpenter  shall  erect  and 
maintain  the  hoarding  of  Front  and  West  Market  and  Jarvis 
t  streets.  .  .  .  This  hoarding  shall  be  constructed  accord- 
ing to  the  building  by-laws  and  to  the  satisfaction  of  the 
architect.^'  The  architect,  under  the  authority  of  another 
clause  of  the  contract,  thought  proper  to  waive  and  dispense 
with  the  construction  of  the  hoarding.  Macintosh's  con- 
tract was  not  referred  to  in  or  made  a  part  of  the  appellant's 
contract,  and  there  was  no  evidence  that  the  appellant  knew 
that  he  had  agreed  to  erect  a  hoarding  or  that  the  defendants' 
architect  had  absolved  them  from  doing  so. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  the  appellant. 
A.  F.  Lobb  and  W.  C.  Chisholm,  for  defendants. 
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The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Oarrow,  J  J.  a.)  was  delivered  by 

OsLER,  J. A.,  who,  after  setting  out  the  facts,  continued : — 
Either  or  both  of  these  provisions  (clause  13  of  the  appel- 
lant's contract  and  his  bond)  prima  facie  warrant,  in  one 
form  or  another,  a  judgment  for  indemnification  of  the  re- 
spondents, and  that  has  hardly  been  contested.  But  the  ap- 
pellant urges  that  under  the  agreement  with  Macintosh  a 
•duty  was  cast  upon  the  respondents  to  fence  off  or  picket  by 
A  hoarding  or  other  guard  that  part  of  the  street  within  which 
his  work  was  being  done,  and  that  it  was  owing  to  their 
neglect  of  this  obligation  that  the  locus  in  quo  was  left  open 
i;o  access  by  the  deceased.     .     .    . 

Under  the  circumstances,  it  must,  in  my  opinion,  be  held 
ihat  the  appellant  is  not  in  privity  with  Macintosh's  contract. 
The  two  contracts  are  separate  and  distinct.  His  own  con- 
•tract  is  absolute,  and  by  the  terms  of  it  he  must  abide. 

I  notice  Mr.  Bicknell's  contention  that  his  client  should 
not  have  been  ordered  to  pay  the  costs  incurred  by  the  city 
"in  defending  the  action.  In  doing  this  their  course  was  not 
unreasonable;  the  appellant  did  not  offer  to  assume  the  bur- 
den of  the  defence,  and  the  appellant's  liability  under  such 
jcircumstances  may  well  be  rested  on  his  contract. 

We  can  only  dismiss  the  appeal. 


September  19th,  1902. 
C.  A. 

THOKNE  V.  PAKSONS. 

Will^-Conatruction-'Oift— Intention  to   Include  Cfhoses  in  Ac*I<m^— 
Reference— Appeal  from  Report— Looking  at  Original  Will — CosU. 

An  appeal  by  defendants  H.  Thome,  A.  M.  Thome,  and 
C.  Thome  from  an  order  of  a  Divisional  Court  reversing  the 
finding  of  the  Master  in  Ordinary  upon  a  reference  in  an 
action  involving  the  construction  of  the  will  of  William 
Thome. 

The  appeal  was  heard  by  Meredith,  C.J.,  Osler,  Mac- 
lennan, Moss,  Lister,  JJ.A. 

D.  0.  Cameron  and  T.  J.  Blain,  Brampton,  for  appel- 
lants. 

S.  H.  Blake,  K.C.,  for  respondents  J.  M.  Thome  and  W. 
H.  Parsons. 

W.  T.  J.  Lee,  for  respondent  W.  H.  Thome. 
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D.  W.  Saunders,  for  respondents  P.  M.  A.  Thome  and 
others. 

Moss,  J. A.: — The  original  judgment  in  this  action  con- 
tained, amongst  other  provisions,  a  reference  to  the  Master  ia 
Ordinary  to  pass  the  accounts  of  the  dealings  of  the  executors 
and  trustees  named  in  the  will  of  the  testator,  William 
Thome,  with  the  estate  which  came  to  their  hands,  and  to  fix 
their  compensation. 

In  proceeding  with  the  reference,  the  Master  in  Ordinary 
foimd  that  certain  persons,  including  Horace  Thome,  Anna 
Maria  Thome,  and  Catherine  Thorne,  should  be  enabled  to- 
attend  the  proceedings,  and  he  therefore  caused  them  to  be 
served,  and  thereafter  they  were  treated  and  named  as  parties 
defendants  in  accordance  with  the  Con.  Eules. 

Horace  Thome,  Anna  Maria  Thorne,  and  Catherine 
Thorne  did  thereafter  attend  the  proceedings  in  the  Master's 
office;  and  filed  surcharges  and  objections  to  the  accounts 
filed  by  the  executors  and  trustees.  Among  other  objections^, 
they  sought  to  surcharge  the  executors  and  trustees  with  the 
amount  of  certain  moneys  said  to  have  been  received  on  ac- 
count of  an  indebtedness  owing  to  the  testator  by  the  part- 
nership firm  of  W.  H.  &  B.  J.  Thorne,  which  consisted  of 
William  H^nry  Thorne  and  Benjamin  J.  Thorne,  who  at  the 
time  of  the  making  of  the  will  and  of  the  testator's  death 
were  carrying  on  business  at  Holland  Landing  as  tanners 
and  otherwise,  on  premises  owned  by  the  testator. 

The  surcharging  parties  are  the  persons  now  entitled  to 
certain  annuities,  the  payment  of  which  was  charged  upon 
that  part  of  the  property  of  the  testator  at  Holland  Landing 
which  passed  under  the  will  to  William  Henry  Thorne;  and 
the  contention  of  the  surcharging  parties  before  the  Master 
was  that  the  indebtedness  of  the  firm  of  W.  H.  &  B.  J.  Thome 
was  part  of  the  testator's  property  which  did  pass  to  W.  H. 
Thome.  Their  contention  was  upheld  by  the  Master,  but, 
upon  appeal  to  a  Divisional  Court  by  the  plaintiff  John  Mills 
Thome  and  the  defendants  adverse  in  interest  to  the  sur- 
charging parties,  the  Master's  ruling  was  reversed.     .     .     . 

From  this  judgment  the  surcharging  parties  appealed  to 
this  Court.  The  plaintiff  W.  H.  Thome,  who  did  not  join 
in  the  appeal  to  the  Divisional  Court,  and  was  therefore  made 
a  respondent,  and  was  included  with  the  other  respondents 
in  the  order  of  the  Divisional  Court  for  payment  of  the- 
costs  of  that  appeal,  appeared  on  the  argument  of  the  appeal 
to  this  Court,  and  complained  that  he  was  improperly  charged 
with  such  costs. 
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Upon  the  main  question  I  see  no  reason  to  differ  from  the 
Divisional  Court.  The  words  of  gift  to  W.  H.  Thome  are: 
*'  My  mill,  tannery,  houses,  lands,  and  all  my  real  estate  and 
property  whatsoever  and  of  what  nature  or  kind  soever  at 
Holland  Landing/^  Undoubtedly  these  words,  if  left  to  their 
ordinary  signification,  are  wide  enough  to  include  personal 
property  and  effects,  and  even  a  debt  owing  to  the  testator  in 
respect  of  property  owned  by  him  at  Holland  Landing. 

The  question  in  a  case  of  this  kind  is,  whether  it  was  the 
intention  of  the  testator  to  include  book  debts  in  the  gift,  and 
this  must  be  discovered  by  reading  the  whole  will. 

[Reference  to  Horsefield  v.  Ashton,  2  Jur.  N".  S.  at  p. 
195;  Tn  re  Prater,  Designe  v.  Beare,  37  Ch.  D.  at  p.  486; 
Earl  Tyrone  v.  Marquis  of  Waterford,  1  De  6.  F.  &  J.  at  p. 
631.] 

But  in  the  will  before  us  there  is  much  in  the  context  to 
control  the  ordinarily  extensive  signification  of  the  words 
employed  in  the  gift  to  W.  H.  Thorne,  and  to  shew  that  it 
was  not  the  testator's  intention  to  give  him  more  than  the 
real  property  and  property  savouring  of  realty.  Much 
stress  has  been  laid  on  the  many  general  words  following  the 
descriptive  words  in  the  devise,  and  it  was  argued  that  the 
doctrine  of  ejusdem  generis  is  not  to  be  applied.  But  the 
cases  shew  that  where  there  is  found  the  intention  to  deal 
with  property  referred  to  as  being  in  a  particular  locality,  the 
necessity  is  no  longer  felt  of  giving  effect  to  all  those  general 
words  which  follow  the  enumeration  of  the  particulars.  This 
was  pronounced  by  Kekewich,  J.,  in  Northey  v.  Paxton,  60 
L.  T.  at  p.  31,  to  be  the  real  principle,  and  to  be  equally  ap- 
plicable whether  the  enumeration  is  slender  or  otherwise, 
provided,  of  course,  that  the  context  and  the  circumstances 
generally  allow  of  the  application. 

The  provisions  which  follow  the  words  of  gift  to  W.  H. 
Thome  contain  more  than  one  reference  to  the  testator^s  pro- 
perty at  Holland  Landing,  which  might  be  considered  as 
equally  applicable  whether  the  testator  intended  both  real  and 
personal  property,  or  only  the  former,  to  be  included.  But, 
as.  pointed  out  by  Street,  J.,  the  clause  which  he  has  termed 
the  3rd  paragraph  of  the  will,  makes  a  distinct  separation 
between  the  two  kinds  of  property,  and  plainly  indicates  that 
the  personal  estate,  money  and  securities  for  money,  were 
not  given  to  W.  H.  Thome.  In  that  paragraph  the  testator 
was  making  a  provision  ifor  an  annuity  to  his  wife  to  be 
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cEarged  upon  his  general  estate,  except  his  property  at  Hol- 
land Landing.  And  if  he  intended  or  supposed  that  it  had 
been  all  given  to  W.  H.  Thome  by  what  Street,  J.,  terms 
the  2nd  paragraph  of  the  will,  it  would  have  been  sufficient 
for  him  to  have  said :.  "  But  I  hereby  except  my  said  property 
at  Holland  Landing  aforesaid  from  the  payment  of  any  por- 
tion of  such  last  mentioned  annuity  to  my  said  wife:"  and 
stopped  there.  But  he  proceeds,  "as  well  as  my  personal 
estate,  money  and  securities  for  money,  also  at  Holland  Land- 
ing aforesaid."  This  makes  it  plain  that  by  the  words  *'  my 
said  property  at  Holland  Landing  aforesaid,"  he  did  not  in- 
tend to  include  his  personal  estate,  money  and  securities  for 
money,  at  Holland  Landing. 

Eeferring  again  to  what  has  been  termed  the  2nd  para- 
graph, it  is  manifest  that  the  testator  intended  to  charge  the 
property  he  was  giving  to  W.  H.  Thorne,  with  the  payment 
of  certain  annuities  and  legacies.  He  says,  "  I  hereby  charge 
the  said  Holland  Landing  property,"  that  is,  the  Holland 
Landing  property  he  had  just  given  to  W.  H.  Thorne.  Then 
in  the  exception  in  what  has  been  termed  the  3rd  paragraph, 
he  uses  not  quite  but  substantially  the  same  expression,  viz., 
^'my  said  property  at  Holland  Landing  aforesaid,"  and  so 
again  indicates  the  property  he  had  given  to  W.  H.  Thome. 
Then  follow  the  words  ajready  quoted  which  interpret  the 
foregoing  words  as  not  including  the  personal  estate,  money 
and  securities  for  money,  at  Holland  Landing.  And  this 
construction  leads  to  the  exclusion  of  any  claim  of  W.  H. 
Thome  to  the  book  debts  in  question. 

I  have  arrived  at  this  conclusion  without  reference  to  the 
appearance  of  the  original  will.  Tf  we  are  at  liberty  to  look 
at  it  for  the  purposes  of  construction — as  to  which  see  Child 
V.  Ellsworth,  2  DeG.  M.  &  G.  683;  Manning  v.  Purcell,  7 
DeG.  M.  &  G.  55;  Gauntlett  v.  Carter,  17  Beav.  590;  Turner 
v.  Hellard,  30  Ch.  D.  390 — ^an  inspection  of  what  has  been 
termed  the  2nd  paragraph  lends  support  to  the  view  that  the 
testator^s  intention  was  not  to  include  in  the  gift  to  W.  H. 
Thorne  the  personal  estate,  moneys  and  securities  for  money, 
at  Holland  Landing. 

As  to  the  order  for  costs  against  the  plaintiff  W.  H. 
Thome,  counsel  appeared  for  him  before  the  Divisional 
Court  and  was  heard  in  opposition  to  the  appeal.  He  appears 
not  to  have  contented  himself  with  submitting  his  rights  as 
a  trustee,  but  to  have  actively  intervened  as  a  contestant.  He 
seems  to  have  made  common  cause  with  the  other  respon- 
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dents,  and  for  this  reason  was  included  with  them  in  the 
order  for  costs. 

The  appeal  should  be  dismissed. 
Maclennan,  J.A.,  wrote  an  opinion  concurring. 
Meredith,  C.J.,  and  Osler,  J.A.,  also  concurred. 
Lister,  J.A.,  died  while  the  case  was  sub  judice. 


September  19th,  1903, 
C.  A, 
ARMSTRONG  v.  CANADA  ATLANTIC  R.  W.  CO. 

Master  and  Servant— Injury  to  Servant— Deaths-Workmen's  Com- 
pensation Act— Notice  of  Injury^Excuse  for  Want  of— Evidence 
—Statement  of  Deceased— Negligence — Cause  of  Injury — Jury. 

An  appeal  by  defendants  from  the  order  of  a  Divisional 
Court  (2  0.  L.  R.  219)  setting  aside  nonsuit  entered  by 
MacMahon,  J.,  in  an  action  by  the  widow  and  infant  child 
of  Charles  Armstrong  to  recover  damages  for  his  death  al- 
leged to  have  been  caused  by  the  defendants^  negligence,  and 
directing  a  new  trial. 

F.  H.  Chry^sler,  K.C.,  for  appellants. 

A.  E.  Fripp,  Ottawa,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Osler,. 
Maclennan,  Moss,  JJ.A. — Lister,  J.A.,  having  died  after 
the  argument)  was  delivered  by 

OsLER,  J. A.,  who,  after  stating  the  facts,  continued: — 
The  first  question  raised  is  as  to  the  failure  of  the  plaintiffs 
to  give  the  notice  required  by  sec.  9  of  the  Workmen's  Com- 
pensation for  Injuries  Act,  R.  S.  0.  ch.  160.  It  is  contended 
by  counsel  for  the  defendants  that  the  finding  of  the  learned 
trial  Judge  that  no  notice  that  the  injury  had  been  sustained 
was  given  within  twelve  weeks  from  the  occurremce  of  the 
accident  causing  the  death  of  the  deceased,  as  required  by 
sec.  9,  and  that  no  reasonable  excuse  for  the  want  of  such 
notice  was  offered  or  proved,  being  findings  of  fact,  should 
not  have  been  interfered  with  by  the  Court.  'Phat  section 
is  in  these  words :  "  Subject  to  the  provisions  of  sections 
13  and  14,  an  action  for  the  recovery,  under  this  Act,  of 
compensation  for  an  injury  shall  not  be  maintainable  against 
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the  employer  of  the  workman,  unless  notice  that  injury  has 
been  sustained  is  given  within  twelve  weeks,  and  the  action 
is  commenced  within  six  months  from  the  occurrence  of  the 
accident  causing  the  injury,  or  in  case  of  death  within  twelve 
months  from  the  time  of  injury ;  provided  always  that  in  case 
of  death  the  want  of  such  notice  shall  be  no  bar  to  the  main- 
tenance of  such  action,  if  the  Judge  shall  be  of  opinion  that 
there  was  reasonable  excuse  for  such  want  of  notice/'  Then 
sec.  13  (5)  enacts  as  follows:  "The  want  or  insufficiency 
of  the  notice  required  by  this  section,  or  by  sec.  9  of  this  Act, 
shall  not  be  a  bar  to  the  maintenance  of  an  action  for  the 
recovery  of  compensation  for  the  injury  if  the  Court  or  Judge 
before  whom  such  action  is  tried,  or,  in  case  of  appeal,  if  the 
Court  hearing  the  appeal  is  of  opinion  that  there  was  reason- 
able excusfe  for  such  want  or  insufficiency,  and  that  the  de- 
fendant has  not  been  thereby  prejudiced  in  his  defence.^' 

Section  14  goes  still  further,  enacting  that  if  the  defend- 
ant "  intends  to  rely  for  a  defence  on  the  want  of  notice  or 
the  insufficiency  of  notice  ...  he  shall,  not  less  than 
seven  days  before  the  hearing  of  the  action,  or  such  other 
time  as  may  be  fixed  by  rules  regulating  the  practice  .  .  .' 
give  notice  to  the  plaintiff  of  his  intention  to  rely  on  that 
defence,  and  the  Court  may,  in  its  discretion,  and  upon  such 
terms  and  conditions  as  may  be  just  in  that  behalf,  order 
and  allow  an  adjournment  of  the  case  for  the  purpose  of 
enabling  such  notice  to  be  given;  and,  subject  to  any  such 
terms  and  conditions,  any  notice  given  pursuant  to  and  in 
compliance  with  the  order  in  that  behalf,  shall,  as  to  any  such 
action  and  for  all  purposes  thereof,  be  held  to  be  a  notice 
given  pursuant  to  and  in  conformity  with  sees.  9  and  13 
of  this  Act.'' 

The  object  of  the  notice  is  to  protect  the  employer  against 
stale  or  manufactured  or  imaginary  claims  and  to  give  him 
an  opportunity  while  the  facts  are  recent  of  making  inquiry 
into  the  cause  and  circumstances  of  the  accident.  The  sev- 
eral clauses  which  bear  upon  the  subject  are  very  loosely 
fitted  together,  but  the  stringency  of  the  original  provision 
has  been  much  relaxed,  and  the  injured  workman  is  evidently 
the  first  object  of  the  Legislature's  care:  cf.  E.  S.  0.  1887 
ch.  141,  sees.  7,  10  (6)  ;  52  Vict.  ch.  23,  sees.  12,  13 ;  and 
55  Vict  ch.  30,  sees.  9,  13  (5),  14,  which  is  now  found  as  fe. 
S.  0.  1897  ch.  160. 

In  order  to  justify  the  exercise  of  the  power  to  dispense 
nirith  the  notice  of  injury,  etc.,  prescribed  by  sec.  9,  it  should 
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appear  (1)  that  there  was  some  reasonable  excuse  for  not 
having  given  notice;  and  (2)  that  the  want  of  it  has  not  pre- 
judiced the  defendants  in  their  defence. 

What  may  constitute  reasonable  excuse  for  not  giving 
notice  is  not  defined,  and  must  depend  very  much  upon  the 
circumstances  of  the  particular  case. 

The  notoriety  of  the  accident  is  one  element,  and  the  em- 
ployer's knowledge  of  it  and  that  the  workman  or  his  repre- 
sentative is  in  fact  making  a  claim  upon  him  in  respect  of  it, 
is  another.  Both  these  circumstances  concur  in  the  present 
case,  and  there  is  the  additional  fact  that  the  employers  took 
the  claim  into  consideration,  but  never  gave  the  plaintiff  a 
final  answer. 

Altogether,  I  think  it  might  very  properly  have  been  held 
at  the  trial  that  there  was  reasonable  excuse  for  the  want  of 
notice,  and  also,  as  the  defendants  had  all  the  knowledge  of 
the  accident  and  claim  that  the  most  formal  notice  could 
have  given  them,  that  the  want  of  it  had  not  prejudiced  them 
in  their  defence.  I  thrt-efore  agree  with  the  judgment  of 
the  Divisional  Court  on  this  point.  I  cannot  but  think  that 
reasonable  excuse  for  want  of  notice  may  be  very  slight  in- 
deed, where  the  occurrence  of  the  accident  appears  to  have 
been  well  known  to  the  employer,  and  a  bona  fide  claim  for 
compensation  therefor  has  been  made,  inasmuch  as  the  Judge 
has  power  under  sec.  14,  in  the  alternative,  and  simply  in  his 
discretion,  and  on  such  terms  as  he  may  think  proper,  to 
adjourn  the  trial  of  the  action  to  enable  notice  to  be  given. 

But,  though  the  plaintiff  has  surmounted  this  initial 
difficulty  in  her  case,  there  remains  the  question  whether  there 
was  any  reasonable  evidence  for  the  jury  that  the  death  of 
the  deceased  was  caused  by  the  negligence  of  the  defendants, 
and  on  that  point  I  feel  myself  compelled  to  take  a  different 
view  from  that  which  prevailed  in  the  Court  below. 

It  was  conceded  that  the  space  between  the  tracks  Nos.  4 
and  5  was  a  "way''  within  the  meaning  of  the  Workmen's 
Compensation  Act,  sec.  3  (1),  intended  for  or  to  be  used  in 
the  business  of  the  employers,  and  the  sole  ground  of  negli- 
gence relied  on  was  that  its  condition  was  defective  by  rea- 
son of  snow  and  ice  having  been  allowed  to  accumulate 
thereon  so  as  to  render  it  unsafe  and  difficult  to  walk  upon. 
If  the  deceased  was  using  that  way,  and  walking  between 
the  tracks  and  slipped  from  them  into  track  No.  5,  and 
was  then  run  over  by  the  cars,  it  is  hardly  denied  that  there 
was  evidence  for  the  jury  of  the  defective  condition  of  tiie 
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way.  If,  on  the  other  hand,  he  was  walking  along  No.  6 
track  when  he  was  Btmck,  the  case  falls  to  the  ground,  as 
there  is  no  evidence  of  negligence  in  the  condition  of  the 
track  or  the  management  of  the  engine.  If  deceased  had 
reached  the  space  between  tracks  4r  and  5,  he  must  have  done 
so  by  crossing  in  front  of  the  cars,  which  had  just  been  or 
were  just  being  shunted  into  the  latter  after  he  had  set  the 
switch;  in  other  words,  he  must  have  passed  to  that  place 
from  the  switch  on  the  othej  side  of  that  track.  He  is  found 
just  behind  the  front  wheels  of  the  truck  of  the  second  car, 
the  first  car  having  been  entirely  derailed.  No  other  cause 
for  this  circumstance  is  suggested,  except  that  the  car  had 
passed  over  the  deceased,  and  it  appears  to  me  equally  con- 
sistent with  all  the  facts  in  evidence  that  he  was  struck  while 
just  crossing  the  track  in  front  of  that  car,  as  that  he  was 
walking  along  the  space  between  the  tracks  and  slipped  into 
the  track  and  under  the  first  or  second  car.  If  the' first  car 
had  not  been  derailed,  there  would  be  little  or  no  room  for 
doubt  that  deceased  was  walking  between  the  tracks,  but  that 
fact  removes  the  vital  question,  whether  he  was  walking  along 
the  track  or  between  the  tracks,  into  the  region  of  conjecture. 
The  position  in  which  deceased's  body  was  found  cannot  as- 
sist us,  as  the  learned  trial  Judge  observed,  for  the  sudden 
collision  with  the  car  might  have  thrown  it  into  any  imagin- 
able position.  The  Court  below  has  assumed  that  the  place 
where  he  slipped  was  between  the  tracks.  This,  however, 
assumes  the  very  question  in  issue.  Upon  that  theory  a  new 
trial  would  be  right,  because,  as  I  have  said,  there  was  evi- 
dence that  the  place  was  in  a  slippery  and  dangerous  condi- 
tion. It  would  in  that  case  be  quite  unnecessary  to  lay  stress 
on  the  deceased's  answer  to  the  question  as  to  how  the  acci- 
dent happened.  That  was  an  answer  to  a  question  put  some 
minutes  after  the  happening  of  the  accident,  and,  even  if  it . 
was  properly  admitted  as  being  part  of  the  res  gestae,  I  do  not 
see  how  it  aids  the  plaintiff  in  proving  where  deceased  was 
when  he  was  struck.  It  is  quite  as  consistent  with  one  theory 
as  with  the  other.  He  may  have  slipped  on  the  track  or  be- 
tween the  tracks,  but  unless  it  points  to  the  latter  it  carries 
the  case  no  further. 

The  learned  trial  Judge's  opinion  evidently  was  that  there- 
was  no  case  for  the  jury.     And  as  that,  after  a  careful  ex- 
amination of  the  evidence,  is  my  own  view,  I  think  that  the 
appeal  should  be  allowed. 
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■"    '  :  September  19th,  1902 

C.  A. 
BEAM  V.  BEATTY. 

BUNTING  V.  BEATTY. 
Infant^Bond  with  Penalty— Void  or  Voidable. 

Appeal  by  defendant  from  judgment  of  Ferguson,  J. 
(3  0.  L.  E.  345,  ante  64)  in  favour  of  the  respective  plain- 
tiffs for  damages  upon  bonds  given  by  defendant  in  connec- 
tion with  the  sale  of  stock  in  a  company,  the  defence  being 
that  the  defendant  was  an  infant  at  the  time  of  making  the 
bond,  which  was  therefore  not  enforceable  and  incapable  of 
ratification. 

C.  A.  Masten  and  F.  C.  McBumey,  Niagara  Falls,  for  ap- 
pellant. 

G.  Lynch-Staunton,  K.C.,  and  A.  W.  Marquis,  St.  Cath- 
arines, for  plaintiffs. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
tjARROw,  J  J.  A.)  was  delivered  by 

Garrow,  J.  a.  : — There  are  two  points,  both  questions  of 
law,  namely,  (1)  whether  a  bond  with  a  penalty  given  by  an 
infant  is  void  or  only  voidable,  and  (2),  if  voidable,  is  there 
evidence  of  ratification  ? 

Mr.  Masten,  counsel  for  the  appellant,  in  an.  able  and 
exhaustive  argument,  referred  us  to  a  number  of  authorities 
to  establish  his  main  proposition,  that  such  a  bond  is  wholly 
void,  and  therefore  incapable  of  ratification,  and,  after  an 
examination  of  these  and  of  such  other  cases  as  I  could  find, 
my  opinion  is  that  his  contention  is  wdl  founded* 

The  opposing  view  is  based  very  largely,  apparently,  upon 
some  expressions  to  be  found  in  Pollock  on  Contracts,  5th  ed., 
p.  59,  quoted  by  Ferguson,  J.  This  opinion  is  apparently 
also  approved  by  another  learned  author — ^Anson  on  Con- 
tracts, 9th  ed.,  p.  113. 

On  the  other  hand  it  is  stated  as  the  law  in  Addison  on 
Contracts,  9th  ed.,  p.  379,  that  "  no  penal  obligations  entered 
into  by  infants  are  enforceable,  as  it  is  not  necessary  for 
them,  nor  can  it  be  for  their  benefit  and  advantage,  to  sub- 
ject themselves  to  a  penalty.'^    While  Leake  on  Contracts, 
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3rd  ed.,  p.  466,  says  that  such  an  obligation  ^Ms  absolut^r 
void/^ 

No  authority  is  cited  by  either  Pollock  or  Anson  for  their 
proposition,  and  it  is  somewhat  remarkable  that  the  exact 
point  has  not,  apparently,  been  before  determined.  It  has, 
however,  in  my  opinion,  been  so  approached  and  surrounded, 
so  to  speak,  by  what  I  must  regard  as  high  authority,  that  I 
feel  myself  unable  to  adopt  the  opinions  of  these  learned 
authors.     .     .     . 

[Eeference  to   and   quotations   from   Keane   v.    Boycot 
(1785),  2  H.  Bl.  511;  Baylis  v.  Dineley,  3  M.  &  S.  477;  Cerpe- 
V.  Overton,  10  Bing.  252;  Leslie  v.  Fitzpatrick,  3  Q.  B.  D. 
232 ;  Meakin  v.  Morris,  12  Q.  B.  D.  352 ;  Com  v.  Matthews, 
[1893]  1  Q.  B.  310;  Viditz  v.  O'Hagan,  [1900]  2  Ch.  at 
p.  97.] 

So  that  in  these  quotations,  extending  over  a 
period  of  115  years,  we  have  a  constant,  and  I  think 
clear,  expression  of  judicial  opinion  in  favour  of  the 
proposition  that  the  bond  with  a  penalty  of  an  in- 
fant is  not  merely  voidable,  but  absolutely  void,  while  not 
a  single  authority  in  the  shape  of  a  decided  case  can  be 
found  to  the  contrary.  Lord  Coleridge,  in  the  case  of  Mea- 
kin V.  Morris,  speaks  of  it  as  a  well  settled  rule,  and  Lush, 
J.,  in  the  earlier  caae  of  Leslie  v.  Fitzpatrick,  uses  similar 
language,  while  Lindley,  M.R.,  as  recently  as  the  year  1900, 
in  the  case  of  Vidit3  v.  O'Hagan,  uses  language  equally  ex-^ 
plicit,  although  somewhat  differently  expressed. 

The  rule  itself  may  perhaps  be  expressed  thus,  that,  gener- 
ally, all  contracts  of  an  infant  are  voidable,  not  void,  but  to 
this  rule  there  are  exceptions  in  which  the  contract  is  not 
merely  voidable  but  void,  and  among  these  exceptions  is  the- 
case  of  a  bond  with  a  penalty,  and  again,  another  class  of 
exceptions  in  which  the  contract  is  neither  voidable  nor  void, 
but  valid  and  binding  on  the  infant,  such  as  simple  contracts^ 
respecting  necessaries.  The  exception  before  stated  in  the 
case  of  a  bond  with  a  penalty  may  not  be  logical,  but  the 
question  is,  is  it  the  law  of  the  land,  and,  after  giving  the 
matter  most  careful  consideration,  I  am  clearly  of  opinion 
that  it  is. 

Having  reached  this  conclusion,  I  have  not  considered  ii 
necessary  to  discuss  the  question  of  ratification. 

I,  therefore,  think  the  appeals  should  be  allowed  and  the- 
actions  dismissed,  but,  under  the  circumstances,  without  costs,, 
and  there  should  be  no  costs  of  the  appeals. 
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September  19th,  1902. 

i^.  A. 

PROVIDENT  CHEMICAL  WORKS  v.  CANADA  CHEMI- 

CAL  MFG.  CO. 

Traae  Mark — Descriptive  Letters— Registration^Secondary  Meaning 
—Proof  of  Acquisition  of  —  Fraud  —  Deception^Infringement— 
Delay  and  Acquiescence— Injunctionr—Damages—Inquiry. 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  C.J. 
(2  0.  L.  R.  182),  dismissing  action  for  an  injunction  and 
damages  and  other  relief  in  respect  of  the  alleged  infringe- 
ment by  defendants  of  a  trade  mark  registered  by  plaintiffs. 

F.  P.  Betts,  London,  and  H.  Cronyn,  London,  for  ap- 
pellants. 

G.  F.  Shepley,  K.C.,  and  E.  W.  M.  Flock,  London,  for 
defendants. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Moss,  JJ.A. — Lister,  J.A.,  having  died  after  the  argument) 
was  delivered  by 

Moss,  J.A.— ^The  appellants'  first  contention  is,  that  the 
Chief  Justice  erroneously  held  that  it  was  open  to  defendants 
to  impeach  the  plaintiffs'  title  as  registered  proprietors  of 
the  trade  mark ;  that  Partlo  v.  Todd,  12  0.  R.  175,  14  A. 
R.  444,  17  S.  C.  R.  196,  no  longer  governs  owing  to  subse- 
quent legislation;  that  defendants  are  not  now  entitled  to 
attack,  by  way  of  derfence,  the  plaintiffs'  right  to  register  or 
put  forward  as  a  trade  mark  the  letters  in  question;  that 
the  effect  of  54  &  55  Vict.  ch.  26,  sec.  4,  and  54  &  55  Vict 
ch.  35,  sec.  1,  amending  R.  S.  C.  ch.  63,  is  to  vest  in  tiie  Ex- 
chequer Court  of  Canada  the  sole  jurisdiction  to  adjudicate 
upon  the  validity  of  a  trade  mark,  and  so  the  Provincial 
Courts  have  no  longer  jurisdiction  to  entertain,  in  an  action 
for  infringement  of  a  registered  trade  mark,  a  defence  to  the 
effect  that  plaintiff  is  not  the  proprietor  of  the  trade  mark, 
or  that  it  is  not  one  capable  of  registration. 

[Discussion  of  the  case  and  statutes  just  cited.] 

The  provisions  of  these  two  Acts,  while  extending  the 
jurisdiction  of  the  Exchequer  Court  so  as  to  enable  it  to  deal 
with  doubtful  or  conflicting  applications  for  registration,  and 
with  suits  or  applications  to  make,  expunge,  vary,  or  rectify 
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entries  on  the  register,  and  even  io  entertain  actions  for  in- 
junctions or  damages  for  infringement,  do  not  extend  or  en- 
large, or  assume  to  extend  or  enlarge,  the  effect  of  registra- 
tion or  the  certificate  thereof.  The  certificate  is  still  only 
prima  facie  evidence  of  the  facts  stated  therein,  and  there 
is  nothing  in  the  legislation  depriving  a  defendant  of  the 
right  to  shew  that  the  facts  were  not  truly  stated,  and  that 
in  truth  there  were  no  good  or  valid  grounds  for  registering 
the  alleged  trade  mark.  This  may  lead  to  the  somewhat 
anomalous  result  that  a  Provincial  Court,  in  an  action  for 
infringement,  may  decide  as  to  the  validity  of  a  trade  mark 
in  one  way,  while  the  Exchequer  Court,  on  an  application  to 
expunge  or  rectify  the  register,  may  decide  the  contrary. 
But  if  the  proprietor  chooses  to  invoke  the  aid  of  the  Pro- 
vincial Court,  instead  of  resorting,  as  he  may  do  in  the  first 
instance,  to  the  Exchequer  Court,  the  defendant  is  entitled 
to  the  judgment  of  the  tribunal  upon  the  question  of  the 
plaintiff's  title  if  he  desires  to  raise  it.  The  Exchequer  Court 
is  not  expressly  given  exclusive  original  jurisdiction  in  regard 
to  the  classes  of  cases  enumerated  in  sec.  4,  but  by  sec.  5  it  is 
given  exclusive  jurisdiction  in  cases  of  claims  to  public 
lands.  I  think,  therefore,  that  it  was  open  to  the  defendants 
in  this  case  to  impeach  the  plaintiffs'  right  to  the  trade  mark 
which  they  put  forward  as  the  foundation  of  the  action. 

But,  with  much  deference,  I  am  unable  to  agree  with  the 
learned  Chief  Justice's  conclusion  against  the  trade  mark. 
I  agree  that  under  our  law,  as  under  the  English  law,  a 
merely  descriptive  word  or  name,  that  is,  a  word  or  name 
which  merely  denotes  the  goods  or  articles,  or  some  quality 
attributed  to  them,  is  not  capable  of  acquisition  or  proprie- 
torship as  a  trade  mark.  But  I  fail  to  see  how  the  three 
letters  claimed  by  plaintiffs  fall  within  this  category.  By 
themselves  they  do  not  describe  any  kind  or  quality  of  goods 
or  articles.  And  they  could  only  acquire  any  significance  in 
the  trade  or  upon  the  market  by  being  so  applied  or  attached 
to  goods  for  sale  in  the  market,  as  to  distinguish  them  from 
similar  goods,  and  io  identify  them  with  a  particular  manu- 
facturer or  trader,  ts  made,  produced,  or  sold  by  him :  Kerly 
on  Trade  Marks,  2nd  ed.,  p.  24.  And  if  these  letters  have 
been  shewn  to  fall  vithin  the  definition,  they  were  capable  of 
registration  as  a  trade  mark  under  sec.  2  of  E.  S.  C.  ch.  63. 
The  words  of  this  section  are  much  more  general  than  the 
definition  of  trade  mark  under  the  Imperial  Acts;  and  the 
decisions  of  the  English  Courts  since  1875,  except  in  respect 
of  cases  falling  within  the  provisions  of  sec.  64  (3),  (11), 
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of  the  Imp.  Act  46  &  47  Vict.  ch.  57,  as  amended  by  51  &. 
52  Vict.  ch.  50,  are  not  to  be  too  readily  accepted  as  authori- 
ties. I  think  it  is  shewn  that  the  letters  in  question  were 
applied  by  the  plaintiffs  to  a  special  kind  of  acid  phosphate 
produced  by  them  as  early  as  the  year  1884  or  1885;  that 
they  have  ever  since  been  used  by  the  plaintiffs  in  connection 
with  the  same  kind  of  acid  phosphate;  that  acid  phosphate 
has  been  ordered  of  and  supplied  by  them  under  the  designa- 
tion ^^  C.A.P./'  and  has  become  known  by  reference  to  these 
letters  as  the  plaintiffs'  product,  and  the  letters  *^C.A.P."" 
have  become  identified  with  the  plaintiffs'  acid  phosphate. 
As  early  as  1886  they  were  deemed  entitled  to  be  registered 
as  a  trade  mark  in  the  United  States ;  and  since  1890  or  1891, 
at  least,  the  plaintiffs'  acid  phosphate  has  been  ordered  and 
sold  extensively  in  Canada  by  reference  to  these  letters;  and 
the  plaintiffs'  product  has  been  distinguished  from  others  by 
reference  to  these  letters  among  traders  and  others  dealing 
in  acid  phosphate  as  an  ingredient  for  use  in  making  baking 
powder.    .     .    . 

In  my  opinion,  therefore,  the  plaintiffs  had  a  good  trade 
mark  which  they  validly  registered  on  the  24th  July,  1900. 

The  defendants  have  used,  and  are  using,  the  letters  "  C, 
A.  P."  in  connection  with  the  sale  of  acid  phosphate  made 
by  them.  Before  the  year  1897  they  had  made  and  sold  acid 
phosphate,  but  had  designated  it  acid  phosphate  of  calcium 
or  calcium  acid  phosphate.  But  in  1897  they  began  to  use 
the  letters  "  C.  A.  P.,"  and  to  connect  them  in  such  a  way  in 
the  sale  of  acid  phosphate  as  to  be,  in  fact,  a  copy  of  the 
plaintiffs'  trade  mark.  .  .  .  The  defendants  deny  inten- 
tion to  copy  or  imitate  the  plaintiffs'  mark,  and  argue  that  no 
person  has  been  deceived.  But  where  the  plaintiffs  shew  an 
actual  copying  of  their  registered  trade  mark,  they  are  not 
required  to  go  further.  The  act  gives  them  the  exclusive 
right  to  use  the  trade  mark  to  designate  the  article  manufac- 
tured or  sold  by  them;  and  the  defendants  cannot,  either 
knowingly  or  innocently,  infringe  upon  that  right.  Under 
the  English  Act  the  same  rule  prevails :  Edwards  t.  Dennis, 
30  Ch.  D.  at  p.  171;  Lambert  v.  Goodbody,  18  Times  L. 
R.  394. 

It  was  objected  that  the  plaintiffs  were  guilty  of  delay,  or 
that  they  acquiesced  in  the  defendants'  use  of  the  letters. 
But  it  is  shewn  that  they  only  became  aware  of  the  defend- 
ants' user  of  them  in  the  early  part  of  1900,  when  they  im- 
mediately wrote  protesting  and  requesting  a  discontinuance. 
This  was  followed  by  interviews  between  the  solicitors  and* 
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parties,  and  further  correspondence,  during  which  the  de- 
fendants asked  the  plaintiffs  for  delay.  On  the  5th  October, 
1900*,  the  defendants'  solicitors  wrote  that  their  clients  de- 
clined to  abandon  the  use  of  the  letters  "  C.  A.  P.,"  and 
claimed  that  they  had  a  right  to  use  them,  notwithstanding 
the  plaintiffs'  registration  of  their  mark;  and  on  the  25th 
October,  1900,  this  acfcion  commenced.  The  plaintiffs  seem 
to  have  actively  asserted  their  rights  from  the  time  they  be- 
came aware  that  they  were  being  infringed.  It  could  not 
be  pretended  that  there  was  such  delay  or  acquiescence  as  to 
deprive  the  plaintiffs  of  their  rights.  In  any  case,  it  could 
only  bear  on  the  question  of  the  nature  and  extent  of  the  re- 
lief to  be  given.  But  I  think  there  is  nothing  in  this  case  to- 
deprive  the  plaintiffs  of  their  right  to  the  usual  judgment 
for  an  injunction.  Ordinarily  they  would  also  be  entitled 
to  an  inquiry  as  to  damages  or  profits,  at  their  election.  But, 
inasmuch  as  it  does  appear  from  the  evidence  that  no  pur- 
chaser has  been  misled  into  buying  the  defendants'  product 
instead  of  the  plaintiffs',  I  think  we  may  adopt  the  course 
taken  by  Bomer,  J.,  in  Hodgson  v.  Kyiioch,  15  K.  P.  C.  465, 
and  restrict  the  plaintif  s  to  an  inquiry  as  to  damages,  if  they 
insist  upon  more  than  nominal  damages,  reserving  the  costs- 
of  .the  inquiry. 

The  appeal  should  be  allowed  with  costs. 


September  19th,  1902. 
!       C.  A. 
STtVEXS  V.  DALY. 

Chattel  Mortgage— Po88€8Hon  of  Goods  till  Default— Absence  of  Re- 
demise  Clause— Seizure  without  Default— Collateral  Security- 
Covenant  to  Keep  up  Stock  in  Trade  to  Value  of  Amount  Secured 
—Arrears— Unpaid  Interest— Issue  of  Writ  of  Summons— Condi- 
tion against  SelUng-^Damages. 

m 

Appeal  by  defendant  from  judgment  of  Falconbridge, 
C. J.,  in  favour  of  plaintiff  for  $200  damages  and  costs  in  an 
action  for  maliciously  and  without  reasonable  and  probable 
cause  issuing  a  writ  ol  summons  against  plaintiff,  and  falsely 
and  maliciously  and  without  reasonable  and  probable  cause- 
seizing  and  taking  the  plaintiff's  goods  under  a  chattel  mort- 
gage. The  chattel  mortgage  was  collateral  to  a  land  mort* 
gage  made  by  plaintiff  to  defendant,  and  the  writ  was  in* 
dorsed  with  a  claim  to  recover  the  moneys  secured  by  the 
land  mortgage. 
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The  appeal  was  heard  by  Armour.  C.J.O..  Osler,  Moss, 
Lister,  JJ.A. 

W.  R.  Riddell,  K.C.,  and  T.  B.  German,  Xapanee,  for  ap- 
pellant. 

A.  B.  Aylesworth,  K.C.,  and  G.  F.  Euttan,  Xapanee,  for 
plaintiff. 

Moss,  J.A.  : — The  defendant  seeks  to  justify  the  entry 
upon  the  plaintiff's  premises  and  the  seizure  of  his  goods 
upon  several  grounds,  but,  in  my  opinion,  none  of  them  is 
tenable. 

First,  he  relies  upon  the  terms  of  the  chattel  mortgage 
from  the  plaintiff  to  him  as  entitling  him  to  take  immediate 
possession  without  default,  there  being  no  re-demise  clause. 
The  cliattel  mortgage  does  contain,  however,  a  provision 
enabling  the  mortgagee  to  take  possession  and  sell  under 
certain  specified  circumstances,  and  tliis  provision  is  in  terms 
almost  identical  with  that  contained  in  the  chattel  mortgage 
in  question  in  Dedrick  v.  Ashdown,  15  S.  C.  R.  227.  Further- 
more, it  was  given  as  collateral  security  to  a  mortgage  upon 
real  estate  from  the  plaintiff  to  the  defendant,  securing  an 
advance  from  the  latter  of  $2,500,  payable  in  instalments 
extending  over  a  number  of  years,  and  it  is  expressed  on  its 
face  that  it  is  given  as  collateral.  The  nature  of  the  goods 
and  chattels  mortgaged  and  the  purposes  for  which  they 
were  employed  by  the  plaintiff  also  lead  to  the  conclusion 
that  the  intention  of  the  parties  was  that  the  mortgagor  was 
to  retain  possession  until  default.  And  upon  the  principles 
affirmed  by  the  majority  of  the  Supreme  Court  of  Canada  in 
Dedrick  v.  Ashdown  (supra),  wherein  the  views  expressed  in 
Bingham  v.  Bettinson,  30  C.  P.  438,  were  affirmed,  and  the 
decisions  in  the  earlier  cases  were  not  approved,  it  is  proper 
to  hold  in  this  case  that  there  was  by  implication  a  right  in 
the  plaintiff  to  retain  possession  of  the  mortgaged  goods  until 
default. 

Secondly,  the  defendant  relies  upon  the  clause  in  the 
chattel  mortgage  requiring  the  plaintiff  to  keep  up  the 
amount  of  the  "  stock  in  trade  "  in  the  premises  so  that  at 
no  time  shall  it  be  of  less  than  the  actual  cash  value  of 
$2,500.  It  is  difficult  to  make  this  covenant  fit  the  con- 
dition of  things  existing  when  the  chattel  mortgage  was  ex- 
ecuted. The  goods  and  chattels  mortgaged  do  not  partake 
a1  all  of  the  character  of  what  is  usuallv  known  and  under- 
stood  as  stock  in  trade.    It  is  to  be  observed  that  the  mort- 
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gage  is  in  a  printed  form,  and  this  provision,  which  is  not  ap- 
plicable to  the  circumstances,  was  allowed  to  stand.  But,  if 
it  is  to  be  applied  to  the  goods  and  chattels  embraced  in  the 
mortgage,  it  should  be  applied  in  the  view  which  the  parties 
evidently  contemplated,  viz.,  that  for  the  purposes  of  the 
mortgage  the  ^^oods  and  chattels  should  be  treated  as  of  the 
cash  value  of  $2,500.  The  evidence  shews  that  they  were 
kept  up  to  Ihe  condition  and  value  they  possessed  at  the  time 
of  the  execution  of  the  mortgage,  and  there  was  therefore  no 
breach  of  this  covenant  or  term  of  the  mortgage. 

Thirdly,  the  defendant  relies  upon  the  provision  enabling 
him  to  take  possession  upon  the  interest  payable  by  the  plain- 
iiif  upon  any  of  his  real  estate  mortgages  becoming  in  arrear, 
and  asserts  that,  although  at  the  time  he  entered  into  posses- 
sion and  seized  the  goods  there  was  as  a  matter  of  fact  no 
interest  unpaid  upon  any  of  the  plaintiff's  real  estate  mort- 
gages, yet  the  payments  were  made  after  the  dates  on  which 
they  fell  due,  and  therefore  the  interest  had  become  in  arrear. 
But  this  is  not  the  meaning  of  the  covenant.  Its  purpose 
was  to  protect  the  defendant  against  demands  by  mortgagees 
holding  mortgages  prior  to  his  on  the  plaintiff's  real  estate 
in  respect  of  unpaid  interest,  and  "  arrears "  means  unpaid 
arrears.  The  defendant  had  in  his  hands  the  receipts  for  all 
interest  due  on  the  real  estate  mortgages  when  he  took  his 
proceedings. 

Fourthly,  the  defendant  relies  upon  a  provision  of  the 
chattel  mortgage  enabling  him  to  take  possession  upon  the 
issue  of  a  writ  of  summons  for  a  money  demand  against  the 
plaintiff,  and  claims  to  be  entitled  to  exercise  the  fight  under 
this  provision  because  of  a  writ  issued  at  his  own  suit  to 
enforce  payment  of  the  amount  of  the  advance  by  action  on 
the  covenant  for  pajment  contained  in  the  mortgage  of  real 
estate.  There  has  been  much  discussion  with  regard  to  the 
circumstances  under  which  this  writ  was  issued.  But  I  do 
not  deem  it  necessary  to  consider  this  branch  of  the  argu- 
ment, for  I  think  that  the  provision  does  not  extend  to  the 
issue  of  a  writ  by  the  defendant  for  the  same  money  demand 
as  the  chattel  mortgage  is  given  to  secure.  I  think  it  should 
he  read  as  meaning  the  issue  of  a  writ  for  a  money  demand 
other  than  the  defendant's  demand  under  the  mortgage.  The 
object  was  to  enable  him  to  take  steps  to  protect  himself,  if, 
while  there  was  no  default  in  respect  of  his  own  claim,  an- 
other claim  was  pressed  by  the  issue  of  a  writ  against  the 
plaintiff.  The  other  provisions  of  the  chattel  mortgage  af- 
ford ample  protection  to  the  defendant  in  the  case  of  the 
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plaintiif' s  default  in  making  payment  of  the  secured  debt  or 
the  interest  or  any  part  thereof. 

Fifthly,  the  defendant  sought  at  the  trial  to  be  permitted 
to  set  up  and  rely  upon  an  alleged  breach  by  the  plaintiff  of 
the  condition  against  selling  or  attempting  to  sell  the  goods 
without  the  defendant's  consent.  The  learned  Chief  Justice 
rcjused  to  alL'^v/  the  defence,  being  of  opinion  that  the  proof 
given  in  supi^crt  of  the  alleged  selling  or  attempting  to  sell 
was  insufficient  to  support  the  charge,  and  there  is  no  reason 
for  differing  with  him. 

Lastly,  the  defendant  contended  that  the  damages  were 
excessive ;  but  the  sum  awarded  is  quite  reasonable  under  the 
circumstances.  This  is  not  a  case  of  tha  mere  issue  of  a  writ 
of  summons  for  an  unfounded  claim,  and  a  seizure  in  good 
faith  under  the  belief  that  the  proceedings  were  proper.  The 
defendant  having  through  his  own  neglect  allowed  the  time 
for  renewal  of  his  chattel  mortgage  to  go  by,  and  being  irri- 
tated with  the  plaintiff's  desire  to  reccify  what  he  believed 
to  be  a  mistake  in  the  chattel  mortgage,  cast  about  for  some 
method  by  which  he  could  gain  an  advantage  or  put  the  de- 
fondant  at  a  disadvantage  He  adopted  the  plan  of  issuing 
a  writ  of  summons  for  a  money  demand,  and  made  that  the 
pretext  for  seizing  the  goods  under  the  chattel  mortgage,  and 
thereby  put  the  plaintiff  to  considerable  trouble,  inconveni- 
ence, expense,  and  loss. 

There  is  no  ground  for  interfering  with  the  adjudication 
as  to  damages  or  the  costs  of  the  action. 

The  judgment  should  be  affirmed  with  costs. 
OsLER,  J.A.,  wrote  a  concurring  opinion. 
Armour,  C.J.O.,  expressed  no  opirion. 
Lister,  J.A.,  died  while  the  case  was  sub  judice. 


SEPTEltfBER  19th,  1902- 

C.  A. 

RITCHIE  V.  VEEMILLION  MUSTISTG  CO. 

Company— Mining  Company— Directors— Poicer  to  Sell  Land^— Ir- 
regularity —  Shareholders  —  Directors — Qualification— Injunction 
Restraining  Sale. 

Appeal  by  plaintiffs  from  judgment  of  Street,  J.  (10. 
L.  R.  654)  dismissing  action  to  restrain  the  defendant  com- 
pany from  selling  their  mining  lands,  under  the  circum* 
stances  set  out  in  the  judgment  below  as  reported. 
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The  appeal  was  leard  by  Armour,  C.J.O.,  Osler,  Mac- 

LENNAN,  Moss,  LlSTER,  JJ.A. 

A.  B.  Ayleswortl,  K.C.,  and  X.  F.  Davidson,  for  appel- 
lants. 

Wallace  Xesbitt,  K.C.,  for  defendant  company. 

W.  B.  Eiddell,  K.C.,  and  E.  McKay,  for  indmdual  de- 
fendants. 

Maclennan,  J.  a.  : — The  first  question  on  the  appeal  is 
whether  the  company  has  power  to  make  the  sale  sought  to 
be  restrained.  .  .  .  The  Companies  Act  restricts  the 
power  of  a  company  to  acquire  lands  to  what  is  necessary  for 
the  carrying  on  of  its  undertaking ;  and  the  Mining  Act  con- 
fines it  to  what  is  necessary  for  the  company's  mining,  mill- 
ing, reduction,  and  development  operations.  And  in  neither 
€ase  is  there  any  express  qualification  of  the  power  of  aliena- 
tion. 

I  am  unable  to  see  that  any  restriction  upon  the  express 
power  of  alienation  can  be  implied.  The  company  is  not 
limited  to  the  purchase,  for  their  purposes,  of  any  particular 
parcel  or  parcels  of  land,  except  perhaps  that  they  are  con- 
fined to  the  district  of  Algoma.  They  might  buy  land  for  a 
mine  and  find  it  unsuitable,  or  not  so  suitable  as  other  land. 
Why  should  they  not  have  the  same  liberty  as  a  private  person 
to  act  from  time  to  lime  as  thev  deem  to  be  for  their  interest, 
and  to  sell  and  buy  as  their  interest  seemed  to  require  ?  It. 
is  said  that  the  sale  of  this  land  is  a  sale  of  the  company's 
husiness,  and  so  is  ultra  vires.  I  do  not  think  so.  There  is 
nothing  to  prevent  ihe  business  being  continued  by  the  pur- 
chase of  other  mines,  or  mining  lands,  afterwards ;  and  it  is 
for  the  company  to  determine  what  shall  be  done  afterwards. 
Wilson  V.  Miers,  10  C.  B.  N.  S.  348,  cited  in  the  judgment  be- 
low, appears  to  me  io  be  a  distinct  and  satisfactory  authority 
on  this  point,  and  a  case  which  I  have  not  found  doubted  any- 
where. I  also  refer  to  Hovey  v.  Whiting,  13  A.  R.  7,  and  14 
S.  C.  B.  515. 

The  next  ground  taken  by  the  appellants  is,  that  a  sale 
would  be  injurious  to  plaintiffs.  The  answer  to  that  is,  that 
the  affairs  of  a  cotipany  must  be  managed  according  to  the 
judgment  of  the  Majority  of  shares,  by  which  the  directors, 
the  executive  body,  are  elected ;  and  so  long  as  what  is  done 
is  legal,  it  cannot  \e  prevented,  or  undone,  merely  because  it 
may  be  disadvantageous  to  a  minority  of  the  members.  It  is 
said  that  defendanis,  who  control  2,383  shares  out  of  a  total 
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number  of  2,400,  are  selling  this  property  not  so  much  in  the 
interest  of  the  defendant  company  as  in  the  interest  of  the 
Canada  Copper  Company,  another  mining  company  operating 
in  ihe  neighbourhood  of  the  defendant  company's  lands,  in 
which  .they  are  large  shareholders;  and  not  only  so,  but  that 
their  action  is  or  will  be  ruinous  to  the  defendant  company. 
That  may  even  be  so,  and  yet,  if  the  company  has  the  legal 
power  to  make  this  sale,  as  I  think  it  has,  the  plaintiffs  are 
without  remedy.  [Reference  to  Pender  v.  Lushington,  6  Ch. 
D.  at  p.  75  et  seq. ;  North-West  Transportation  Co.  v.  Beatty, 
12  App.  Cas.  589.]     ... 

It  is  clear  that  the  Court  could  not  compel  the  company, 
or  its  directors,  to  proceed  with  the  development  of  the  pro- 
perty, or  to  work  its  mines;  and  if  it  chose  to  suspend  for  a 
long  time,  or  even  to  abandon,  all  m.ning  operations,  the 
Court  could  afford  plaintiffs  no  assistance,  and  the  motives 
of  such  conduct  would  ])e  immaterial.  It  appears  also  that 
the  shares  were  ultimately  paid  for  with  the  money  of  the 
rival  company,  and  have  been  since  the  commencement  of  the 
action  divided  ratably  among  the  shareholders  of  the  other 
company. 

It  was  further  contended  that  the  proceedings  by  "which 
the  sale  was  authorized  were  irregular  aid  void,  and  that  tjie 
company  were  not  boi\nd  by  them ;  that  the  meetings  of  the 
shareholders  and  directors  respectively  were  not  properly 
called ;  and  that  the  directors  were  not  onlv  not  dulv  elected, 
but  that  they  were  not  legally  qualified. 

But  whether  the  meetings  of  shareholders  were  regularly 
called  or  not,  there  is  no  doubt  that  only  a  small  portion  of 
the  shares  were  unrepresented  at  any  of  them.  And  at  the 
meeting  of  shareholders  on  the  KUh  July,  1897,  at  which  the 
sale  of  the  property  was  authorized,  2,296  shares  were  repre- 
sented, of  which  2,289  voted  in  favour  of  the  sale,  and  onlv  7 
against  it. 

The  same  observation  may  be  made  as  to  the  annual  elec- 
tion of  directors.  Whatever  iregularity  t  lere  may  have  been, 
or  want  of  qualification,  everything  that  was  done  by  the 
directors  was  approved  of  by  the  vast  majority  of  the  shares. 

With  regard  to  the  objection  to  the  qualification  of  the 
directors,  which  is,  tliat  thev  held  their  shares  as  trustees  for 
the  rival  company,  and  not  absolutely  in  their  own  right,  as 
required  by  sec.  42  of  the  Companies  Act,  I  think  it  by  no 
means  clear  that  the  shares  were  held  in  trust.  There  was  no 
express  trust,  and  the  7  shares  excepted  from  the  resolution 
of  2()tli  August,  1890,  were  intended  as  a  qualification  of  the 
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directors,  and  may  have  been  a  transfer  to*  them,  in  advance 
of  the  ultimate  distribution  of  the  shares  among  the  share- 
holders of  the  other  company.  If  the  shares  held  by  the 
directors  or  any  of  then  were  actually  held  in  trust,  and  not 
beneficially,  I  do  not  ihink,  having  regard  to  Pulbrook  v. 
Eichmond,  9  Ch.  D.  610,  Cooper  v.  Griffin,  [1892]  1  Q.  B. 
740,  and  Howard  v.  Sadler,  [1893]  1  Q.  B.  1,  we  could  hold 
them  qualified.  The  language  of  our  Act  is  much  stronger 
than  that  of  the  English  Act,  by  reason  of  the  use  of  the  word 
"absolutely,"  and  I  think  we  ought  to  hold  it  to  mean  a 
beneficial  holding.  That  difficulty,  however,  was  got  over 
shortly  after  the  commencement  of  this  action  by  the  transfer 
to  each  of  the  defendants  of  a  considerable  number  of  shares 
beneficially. 

But  I  am  of  opinion  that  the  company  having  power  to  do 
what  is  sought  to  be  restrained,  the  plaintiffs  cannot  succeed 
on  any  ground  of  mere  irregularity.  The  company  is  made 
a  defendant,  and  is  here  on  the  face  of  the  record  ratifying 
and  confirming  what  has  been  done,  and  insisting  upon  what 
has  been  begun  being  proceeded  with. 

I  think  the  appeal  must  be  dismissed. 

Moss,  J. A.  (after  ciscussing  the  statutes  and  the  evid- 
ence) : — It  seems  to  me  impossible  to  say  that  the  company 
has  not  the  power  to  sdII  the  real  estate  in  question,  if  in 
good  faith  the  majority  of  the  shareholders  decide  to  do  so. 

I  do  not  say  that  if  upon  the  face  of  the  letters  patent  It 
plainly  appeared  that  tie  main  purpose  of  the  company  was 
the  acqufsition  of  and  working  the  mines  upon  the  properties 
in  question,  and  that  this  purpose  formed  the  foundation  of 
the  company,  it  might  not  even  yet  be  held  that  it  was  not 
within  the  power  of  the  company  to  put  an  end  to  that  pur- 
pose by  a  sale  of  the  properties  without  the  consent  of  all  the 
shareholders.  But  this  does  not  and  cannot  be  made  to 
appear.  The  sale  of  these  properties  need  not  disable  the 
company  from  carrying  on  its  operations  as  a  mining 
company  within  the  District  of  Algoma.  It  does  not  work 
a  dissolution  of  the  corporation  nor  put  an  end  to  its  powers. 

I  agree,  therefore,  that  the  company  has  power  to  make 
sale  of  the  properties  in  question.  I  think  the  objections  to 
the  status  of  the  directors  have  been  properly  disposed  of.  and 
that  it  was  competent  for  them  to  proceed  with  a  sale  under 
proper  conditions. 
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But  I  am  of  opinion  that  the  pioposed  sale  on  the  14th 
May,  1901,  ought  not  to  have  been  allowed  to  proceed,  and 
that,  while  as  to  all  other  matters  the  action  was  rightly  dis- 
missed, it  ought  to  have  been  retained  for  the  purpose  of 
^njoiniug  that  sale. 

The  attempt  to  sell  without  having  put  the  properties  into 
a  condition  in  which  they  might  be  properly  inspected  and 
examined  by  intending  purchasers,  aud  fixing  the  date  of  the 
sale  at  a  time  which  rendered  any  inspection  or  examination 
before  it  was  held  a  matter  of  extreme  difficulty,  if  not  an  im- 
possibility, was  not  a  compliance  with,  but,  on  the  contrary, 
a  violation  of,  the  spirit  of  the  order  of  the  2l8t  August, 
1S97,  in  pursuance  of  which  the  def aidants  were  professing 
to  make  the  sale.     .     .     . 

Under  the  circumstances,  if  the  sale  had  taken  place  as 
intended,  it  could  not  have  failed  either  to  have  proved  wholly 
al)ortive  for  want  of  bidders  or  to  have  resulted  in  the  pro- 
perties falling  into  the  hands  of  the  Canada  Copper  Com- 
I)any,  as  the  plaintiffs  allege  the  defendants  designed  they 
siiould,  at  an  inadequate  price. 

The  proceedings  in  Court  arrested  the  sale,  and  there  is 
now  an  opportunity  of  bringing  the  properties  into  the  mar- 
ket in  such  manner  as  to  secure  the  most  favourable  terms 
of  sale  and  protect  the  ^interests  of  all  the  shareholders. 

It  is  not  now  necessary  to  retain  the  action,  but  I  think 
that,  inasmuch  as  the  plaintiffs  were  right  in  their  contention 
on  this  branch  of  the  case,  though  they  failed  in  the  others, 
there  ought  to  have  been  no  costs  of  the  action  and  there 
should  be  no  costs  of  this  appeal. 

Armour,  C.J.O.,  and  Osler,  J.A.,  concurred. 

Lister,  J.A.,  died  while  the  case  was  sub  judice. 
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C.  A.-CHAMBERS. 

KE  WEST  WELLINGTON^  PEOVINCIAL  ELECTIOST. 

PATTERSON  v.  TUCKER. 

Parliamentary  Elections — Petition— Deposit— Payment  out  —  Petition 
Abandoned  before  Service — Chrounds  of  Abandonment— Affidavits 
Denying  Collusion. 

Motion  by  solicitors  for  the  petitioners  for  an  order  to  pay 
out  of  Court  the  sum  of  $1,000  paid  in  as  security  for  costs 
of  the  petition.  The  application  was  supported  by  the  writ- 
ten consent  of  the  three  petitioners,  verified  by  affidavit;  by 
the  affidavit  of  one  of  the  solicitors  for  the  petitioners;  and 
by  a  consent  signed  by  solicitors  who  described  themselves  as 
solicitors  for  the  respondent,  to  the  order  applied  for.  From 
the  affidavit  of  the  solicitor  for  the  petitioners  it  appeared 
that  the  petition  was  presented  to  the  Court  on  the  27th  June, 
1902,  by  being  filed  in  the  office  of  the  local  registrar  at 
Guelph,  and  that  the  $1,000  as  security  for  costs  was  paid  in 
on  or  about  the  2nd  July,  1902.  Then  it  was  stated  that  after 
the  deposit  had  been  paid  into  'Court  "  those  persons  inter- 
ested in  the  promotion  of  the  petition,  including  the  peti- 
tioners,^' were  of  opinion,  "that  it  was  not  wise  to  proceed 
further  with  the  petition,"  and  the  deponent's  firm  was  ac- 
cordingly instructed  to  do  nothing  more,  and  the  petition  was 
not  served  upon  the  respondent,  and  no  further  steps  were 
taken  in  regard  thereto. 

B.  G.  Long,  for  the  applicants. 

OsLER,  J.A. : — It  may  be  assumed,  though  the  petition 
was  not  before  me  on  this  application,  that  it  was  accom- 
panied by  the  affidavit  of  the  several  petitioners,  as  required 
o,w,4,  NO.  32 
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by  law,  that  they  presented  it  in  good  faith,  and  that  they 
severally  had  reason  to  believe  and  did  believe  the  statements 
contained  m  the  petition  to  be  true  in  substance  and  in  fact. 
This  is  not  an  application  for  leave  to  withdraw  a  petition, 
as  the  petition,  though  presented,  was  not  served.  The  course 
which  has  been  adopted  put  an  end  to  the  petition,  and  ef- 
fectually stood  in  the  way  of  the  appearance  of  any  inter- 
vener, and  also  of  the  t&king  of  proceedings  by  any  other 
person  to  set  aside  ihe  election  on  the  grounds  believed  by 
those  who  thus  abandoned  the  petition  to  be  true  in  substance 
and  in  fact.  Under  these  circumstances,  I  am  not  bound  to 
make  an  order  for  payment  out  of  the  deposit  on  the  mater- 
ials presented,  and  am  entitled  to  be  judicially  informed  of 
the  grounds  on  which  it  was  deemed  by  those  interested  in 
the  prosecution  "not  wise''  to  proceed  further.  Affidavits 
are,  therefore,  to  be  filed  stating  those  reasons,  and  by  the 
petitioners  and  their  solicitors  and  the  solicitors  for  the  re- 
spondent, who  appears  to  have  solicitors  in  the  matter,  al- 
though he  was  not  served  with  the  petition,  denying  all  collu- 
sion, to  the  same  extent  and  in  the  same  manner  as  on  a 
motion  for  leave  to  withdraw  the  petition.  Should  there  be 
any  difficulty  in  obtaining  these  affidavits  or  any  of  them, 
the  matter  may  be  mentioned  again. 


Boyd,  C.  September  22nd,  1902. 

chambers. 

Re  YATES. 

Legacy— <:harye  on  Land— Interest— Leyatee  also  Administrator  with 

Will  Annexed—Statute  of  Limitations. 

A  testator  died  on  8th  November,  1892.  By  his  will  $300 
was  charged  on  land  devised  to  his  daughter  Harriet,  to  be 
paid  to  his  daughter  Maria  six  months  after  his  death.  The 
daughter  Harriet  was  made  executrix,  but  she  predeceased 
him,  on  the  1st  May,  1892.  Thereupon  letters  of  admini- 
stration with  the  will  annexed  were  granted  to  the  other 
daughter,  the  legatee,  on  12th  December,  1892.  This  daugh- 
ter did  not  sell  the  estate  to  pay  herself  the  legacy  charged  on 
the  land,  but  held  it  till  it  could  be  sold  advantageously  at 
a  greatly  advanced  price,  to  the  benefit  of  all  parties, 

A  motion  was  made  under  Kule  938  on  behalf  of  the 
infant  child  of  the  deceased  devisee  for  an  order  determining 
whether  the  legacy  to  the  daughter  Maria  should  be  paid 
with  interest. 

J.  Hoskin,  K.C.,  official  guardian,  for  the  applicant. 

D.  W.  Saunders,  for  the  legatee. 
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Boyd,  C. — The  question  is,  whether  the  legacy  should  be 
paid  with  interest  from  the  date  of  six  months  after  the  death 
of  the  testator  to  the  present  time.  Where  the  hand  to  pay 
and  the  hand  to  receive  are  the  one  and  the  same,  the  Statute 
of  Limitations  has  no  application.  The  claim  for  the  $300 
subsists,  and  therewith  interest  ag  an  accessory  for  the  period 
till  the  fund  is  in  hand  for  payment :  Binns  v.  Nichols,  L.  E. 
2  Eq.  256 ;  Seagram  v.  Knight,  L.  R.  2  Ch.  628. 


Boyd,  C.  September  22nd,  1902. 

chambers. 

FAIRFIELD  v.  ROSS. 

Administrator  ad  Litem— Appointment  of — Rules  194,  195,  196. 

Motion  by  the  plaintiff  for  an  order  appointing  an  ad- 
ministrator ad  litem  to  the  estate  of  M.  Fairfield,  deceased. 

H.  L.  Drayton,  for  plaintiff. 

R.  C.  Clute,  K.C.,  for  defendants. 

Boyd,  C. — The  action  is  to  recover  the  estate  of  a  person 
deceased,  who  died  without  will,  and  who  conveyed  the  estate 
In  question  to  the  defendants  before  death.  The  action  is 
brought  by  the  sole  next  of  kin — no  personal  representative 
having  been  appointed.  The  application  was  to  appoint  the 
plaintiff  by  summary  order  under  Rule  194.  For  reasons  given 
in  Hughes  v.  Hughes,  6  A.  R.  380,  upon  the  original  of  this 
Rule,  I  am  precluded  from  making  such  an  order,  as  the  case 
does  not  fall  within  the  provisions  of  the  Rule.  Nor  do  I 
think  that  an  order  under  Rule  195  would  help  the  plaintiff. 
That  authorizes  no  more  than  the  grant  of  limited  admini- 
stration ad  litem ;  but  the  object  of  this  suit  is  substantially 
to  get  in  the  whole  estate — it  involves  general  administration 
according  to  the  practice  of  the  court:  Dowdeswell  v. 
Dowsdeswell,  9  Ch.  D.  306;  Rule  196.  The  very  frame 
of  the  Rule  indicates  that  it  is  not  applicable  to  the 
case  of  a  plaintiff  who,  without  right  or  title,  has  commenced 
an  action,  and  then  seeks  to  legalize  his  illegal  act  by  an 
order  of  the  Court.  The  Rule  applies  to  a  case  where  "  in  an 
action,^^  i.e.,  an  action  validly  begun  by  a  competent  plaintiff, 
*'  representation  of  an  estate  is  required  "  as  a  condition  for 
its  effective  prosecution,  and  thus  in  a  proper  case  an  ad- 
ministrator ad  litem  may  be  appointed. 

Application  refused  with  costs. 
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Maclennan,  J.A.  September  22nd,  1902. 

c.  a. — chambers. 

McAVITY  V.  MORRISON. 

Appeal— Court  of  Appeals-Leave — Excision  of  Pleadhiga, 

Motion  by  plaintiffs  for  leave  to  appeal  from  the  order  of 
a  Divisional  Court  affirming  an  order  of  Lount,  J.,  in 
Chambers  (ante  552),  dismissing  plaintiffs'  motion  to  strike 
out  parts  of  the  defence  and  counterclaim  as  improper,  irre- 
levant, embarrassing,  and  tending  to  prejudice  the  fair  trial 
of  the  action,  and  because  the  claims  by  way  of  counterclaim 
are  not  properly  so  made  and  are  contrary  to  the  rules  of 
practice. 

D.  L.  McCarthy,  for  plaintiffs. 

G.  H.  Watson,  K.C.,  for  defendants. 

Maclennan,  J.A. — It  is  only  in  a  very  plain  case  of  im- 
propriety that  the  Court  ought  to  order  pleadings  or  para- 
graphs thereof  to  be  struck  out.  This  is  not  such  a  case,  and 
that  view  having  been  taken  by  Lount,  J.,  and  by  a  Divi- 
sional Court,  the  discretion  conferred  by  sec.  77  of  the  Judi- 
cature  x\ct  ought  to  be  exercised  by  refusing  the  leave. 

Motion  refused  with  costs. 


OsLER,  J.A.  September  23rd,  1902. 

C.  A. CHAMBERS. 

MIDDLP]TOX  V.  SCOTT.      . 

Appeal— Court  of  Appeal— Leave— Mortgage— Redemption — Tender, 

Motion  by  plaintiffs  for  leave  to  appeal  from  an  order  of 
a  Divisional  Court  (ante  536)  affirming  order  of  Street, 
J.,  on  defendant's  appeal  from  the  report  of  a  Master.  The 
action  was  by  mortgagors  against  mortgagee  for  redemption. 
One  question  was  whether  a  valid  tender  had  been  made  of 
the  amount  due  before  action,  or  whether  a  tender  had  been 
dispensed  with.  Another  was  as  to  the  rate  at  which  interest 
should  be  computed  after  the  principal  fell  due.  It  was  held 
both  bv  Street,  J.,  and  the  Divisional  Court,  that  the  tender 
was  not  sufficient,  and  that  plaintiffs  had  not  by  words  or 
conduct  dispensed  with  the  necessity  for  a  legal  tender.  This 
only  affected  the  question  of  the  costs  of  the  action. 

M.  Wilson,  Iv.C,  for  plaintiffs. 

W.  E.  Middleton,  for  defendant. 
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OsLER,  J. A. — Two  Courts,  one  of  them  of  plaintiffs'  own 
choosing,  having  passed  against  them,  and  considering  what 
is  now  at  stake  in  the  action,  viz.,  costs  only,  it  would  be  a 
wrong  exercise  of  discretion  to  grant  leave  to  bring  a  further 
appeal,  even  assuming,  as  the  plaintiffs  very  strongly  urge, 
that  the  judgments  below  are  open  to  criticism  as  having 
proceeded  upon  some  misconception  of  the  facts  or  wrong 
view  of  the  law.  The  case  is  just  such  a  one  as,  even  if  pos- 
sibly wrongly  decided,  ought  not,  under  all  the  circumstances, 
such  as  the  subject  matter  and  amount  involved,  the  nature 
of  the  dispute,  its  origin,  etc.,  to  be  further  litigated.  The 
Divisional  Court  have  placed  the  right  construction  upon  the 
judpnent  at  the  trial  and  the  Rule  of  Court  in  holding  that, 
in  the  event  which  has  happened,  of  failure  by  the  plaintiffs 
to  prove  tender,  or  •  dispensation  of  tender,  the  defendant 
became  entitled  to  the  costs.  Had  the  question  of  costs  been 
reserved  by  the  original  judgment,  it  is  quite  probable  that 
the  evidence  would  have  justified  the  disposition  which 
Street,  J.,  made  of  them,  i.e.,  giving  them  to  neither  party. 

Motion  refused  with  costs. 


OsLER,  J.A.  September  23rd,  1902, 

C.A. CHAMBERS. 

PEGG  v.  HAMILTOX. 

Appealr-Court  of  Appeal—Leave — Mortgage— Paj/ment—Referenee. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (ante  418)  affirming  judgment  of  Robert- 
son, J.,  at  the  trial,  dismissing  the  action,  which  was  brought 
on  a  covenant  contained  in  an  old  mortgage  made  by  defend- 
ants to  plaintiff,  and  was  begun  on  the  last  or  next  to  last  day 
on  which  it  could  have  been  begun  to  save  the  running  of  the 
statute.  Th^  writ  was  not  served  on  the  defendants  for  nearly 
a  year  afterwards.  The  defence  was  payment.  The  amount 
involved  was  not  quite  $1,000.  The  main  question  was  in 
regard  to  the  application  of  certain  moneys  which  had  un- 
doubtedly been  paid  to  plaintiff  by  defendants.  If  these 
were  applied  on  the  del)t  represented  by  the  mortgage,  plain- 
tiff had  no  further  claim.  Xo  question  of  law  arose  in  re- 
spect of  the  application.  It  was  entirely  a  question  of  fact. 
It  was  contended  that  the  trial  Judge  should  have  referred 
the  case,  instead  of  trying  and  disposing  of  it  himself. 

A.  B.  Armstrong,  for  plaintiff. 

S.  B.  Woods,  for  defendants. 
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OsLER,  J.A. — The  trial  Judge  had  the  right  to  dispose  of 
the  case.  It  i%  not  suggested,  even  if  that  would  now  have 
been  of  any  avail  to  plaintiff,  that  there  really  is  any  further 
information  to  be  obtained  of  tangible  value.  The  staleness 
of  the  claim  and  all  the  circumstances  surroundin<r  it,  em- 
phasized  in  the  judgment  of  the  Divisional  Court,  point 
'istrongly  to  the  probability  that  there  is  no  merit  in  it,  and 
there  being  two  concurrent  findings  to  that  effect,  with  which 
no  possible  fault  can  be  found,  leave  to  prosecute  a  further 
appeal  should  not  be  granted. 

Motion  refused  with  costs. 


Boyd,  C.  SeptExMber  25th,  1902. 

weekly  court. 
Re  ALLEN  AXD  TOWN  OF  XAPANEE. 

Municipal  Corporations— Resolution  of  Council— Trimming  of  Trees 
in  Streets — Towns  and  Villages— Powers  of  Council— S  eccssity  for 
By-law. 

Motion  by  Allen  for  a  summary  order  quashing  a  resolu- 
tion of  the  town  council  of  Xapanee,  that  "  the  street  com- 
mittee have  instructions  to  see  that  the  street  trees,  where 
necessary,  be  properly  trimmed."  The  Municipal  Act,  R.  S. 
0.  ch.  223,  sec.  574,  sub-sec.  4,  relating  to  the  planting  and 
trimming  of  trees  on  or  adjacent  to  streets,  purports  to  confer 
jurisdiction  to  pass  by-laws  thereupon  to  the  councils  of  cities, 
towns,  and  villages  having  a  population  of  40,000  or  more. 
There  are  no  towns  and  villages  in  Ontario  with  such  a  popu- 
lation. Yet  sec.  575  contemplates  that  by-laws  for  cutting 
and  trimming  and  removal  of  such  trees  on  streets  may  be 
passed  by  towns  and  villages.  Xapane^  is  a  town  of  3,200 
inhabitants. 

C.  R.  W.  Biggar,  K.C.,  for  the  applicant,  contended  that 
the  resolution  was  ultra  vires,  and  that  a  by-law  was  at  all 
events  necessary. 

W.  E.  Middleton,  for  the  town  corporation,  contra. 

Boyd,  C. — I  incline  to  think  the  proper  construction  of 
sec.  574  (4)  is  that  towns  and  villages  may  pass  by-laws 
authorizing  some  officer  appointed  for  that  purpose  by  the 
council  to  trim  all  trees,  whether  on  or  adjacent  to  the  streets, 
whereof  the  branches  extend  over  the  streets.  That  is  to 
say,  power  is  conferred  on  the  municipality  to  provide  that 
these  trees  do  not  by  their  growth  and  extension  of  branches 
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"  obstruct  the  fair  and  reasonable  use  of  the  thoroughfare/^ 
These  quoted  words  are  from  the  Tree  Planting  Act,  E.  S.  0. 
ch.  243,  see.  2  (1),  and  are  there  applied  to  the  tree  itself  a& 
first  planted,  and  the  section  in  hand  appears  to  be  fairly 
readable  as  supplemental  to  that,  so  as  to  provide  for  the  case 
of  a  tree  rightly  planted  and  by  growth  no  obstruction  as  a 
whole,  but  yet  becoming  objectionable  by  its  sweep  and  droop 
of  branch. 

Taking  it  that  jurisdiction  exists,  yet  the  power  of  gen- 
eral supervision  must  be  exercised  by  by-law.  The  power  to 
interfere  is  conferred  by  the  Municipal  Act,  and  is  to  be 
brought  into  operation  as  that  Act  provides  by  sec.  325.  In- 
deed sec.  575  expressly  indicates  that  trimming  is  to  be  done 
under  the  provisions  of  a  by-law.  I  refer  to  Waterous  v.  Pal- 
merston,  20  0.  E.  411,  19  A.  E.  47,  21  S.  C.  E.  556. 

Order  made  quashing  resolution  for  informality,  but,  as 
its  validity  on  the  merits  is  favoured,  without  costs. 


September  25th,  1902. 
C.  A. 
GABY  V.  CITY  OF  TOEONTO. 

AppeaJ^Court  of  Appeal— Motion   to   Quash— Third  Party— Appeal 
against  Defendants— Making  Plaintiff  a  Party, 

A  motion  by  the  plaintiff  to  quash  the  appeal  of  the  third 
party  as  against  the  plaintiff  was  heard  at  the  same  time  as 
the  appeal  of  the  defendants  against  the  judgment  in  favour 
of  the  plaintiff  and  the  appeal  of  the  third  party  as  against 
both  plaintiff  and  defendants.  See  the  former  reports,  ante 
440,  606. 

J.  H.  Lennox  and  S.  B.  Woods,  for  plaintiff. 
A.  F.  Lobb  and  W.  C.  Chisholm,  for  defendants. 
J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  third  party. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
G  ARROW,  J  J.  A.)  was  delivered  by 

Osler,  J. A.,  holding  that  the  motion  to  quash  was  a  use- 
less proceeding,  as  plaintiff  was  brought  into  Court  on  de- 
fendants' appeal,  and  both  appeals  were  heard  together.  The 
third  party  was  not  wrong  in  making  both  defendants  parties 
to  the  appeal.     It  was  at  all  events  a  convenient  course. 

Motion  dismissed  with  costs  to  be  paid  by  plaintiff  to 
third  party. 
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Street,  J.  September  26th,  1902. 

CHAMBERS. 

BEX  EX  REL.  McFAKLANE  v.  COULTER. 

Appeal— To  Judge  of  High  Court— From  Order  of  County  Court  Judge 
Quashing  Quo  Warranto  Proceedings — Right  of  Appeal— Power 
to  make  Order. 

Appeal  by  relator  from  order  of  County  Court  Judge  of 
Essex  setting  aside  the  fiat,  the  relation,  and  all  proceeding* 
taken  thereon.  On  2l8t  January,  1902,  upon  the  application 
of  the  relator,  the  Judge  granted  a  fiat  giving  the  relator 
leave,  upon  entering  into  the  proper  recognizance,  to  serve  a 
notice  ot  motion  upon  jTames  A.  Coulter,  under  sec.  20  of  the 
Municipal  Act,  to  set  aside  his  election  as  reeve  of  the  town- 
ship of  Colchester  North.  The  proceedings  were  taken  and 
styled  in  the  County  Court  of  Essex,  and  the  recognizance 
was  duly  entered  into  and  filed,  and  notice  of  motion  served 
on  the  respondent  on  21st  January.  On  10th  March,  1902, 
respondent,  by  leave  of  the  same  Judge,  gave  a  notice  of 
motion,  returnable  before  him  on  the  11th  March,  1902,  to 
set  aside  the  fiat,  notice  of  motion  under  it,  and  all  the  pro- 
coedijigs  in  the  relation.  On  21st  'March  respondent's  mo- 
tion to  set  aside  all  the  relator's  proceedings  was  heard  and 
judgment  reserved.  On  1st  August  the  motion  was  granted, 
and  the  order  in  appeal  made,  setting  all  proceedings  aside 
with  costs. 

W.  M.  Douglas,  Iv.C,  for  the  appellant,  the  relator. 

J.  H.  Rodd,  Windsor,  for  the  respondent. 

Street,  J.: — The  appeal  must  be  dismissed  upon  the 
ground  that  no  appeal  lies  from  the  order  appealed  against 
to  a  Judge  in  Chambers.  The  proceedings  were  intituled 
and  carried  out  in  the  County  Court  of  Essex,  and  appeals 
from  County  Courts  lie  in  ordinary  cases  to  a  Divisional 
Court.  Under  the  Municipal  Act  of  1892,  55  Vict.  ch.  42, 
sec.  187,  sub-sec.  3,  for  the  first  time  an  appeal  was  given 
from  the  decision  of  the  Judge  trying  the  matter,  to  a  Judge 
of  the  High  Court.  Such  appeal  is  not  from  any  interlocu- 
tory proceedings,  but  from  the  decision  of  the  Judge  in  the 
matter  upon  the  merits. 

I  express  no  opinion  as  to  whether  the  County  Court 
Judge  had  any  power  to  make  the  order  appealed  against. 
No  such  power  is  expressly  given  him,  and  unless  he  have  it 
by  implication,  which  the  Court  of  Appeal  in  Regina  ex  rel. 
Grant  v.  Coleman,  7  A.  R.  619,  thought  he  had  not  under  the 
laws  as  it  then  stood,  his  duty  was  to  go  on  and  try  the  matter 
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6ii  the  merits.  The  change  in  the  law  effected  by  the  statute 
of  1892  is  such  as  to  render  the  decisions  referred  to  in  that 
case  no  longer  binding.  The  further  change  by  2  Edw.  VII. 
ch.  1,  sec.  15,  does  not  seem  to  affect  the  present  application, 
which  was  launched  before  that  statute  was  passed. 

Boyd,  C.  September  26th,  1902. 

weekly  court. 

QUIEK  V.  DUDLEY. 

Injunction — Repetition  of  Slander— Public  Entertainment— Pretended 
Supernatural  Revelations — Imputation  of  Murder—Pending  In- 
quest 

Motion  by  plaintiff  to  continue  injunction  granted  by 
local  Judge  at  Brantford  restraining  defendant  from  con- 
tinuing, in  the  course  of  entertainments  given  at  Brantford, 
to  make  slanderous  reflections  upon  the  plaintiff  in  connec- 
tion with  the  death  of  her  husband. 

J.  H.  Couch,  for  plaintiff. 

M.  F.  Muir,  Brantford,  for  defendant. 

Boyd,  C.  : — The  complaint  of  plaintiff,  as  it  comes  before 
the  Court  on  the  aflSdavits,  is  uncontradicted  by  any  evidence 
for  defendant ;  it  stands  confessed  that  there  has  been  an  out- 
rageous attack  upon  the  character  of  plaintiff,  ventured  upon 
at  a  public  entertainment  by  means  of  suggestions  that  she 
has  been  privy  to  the  violent  death  of  her  husband.  The 
defendant,  posing  as  a  mind  reader,  assumes,  when  in  a  state 
of  so-called  trance,  to  have  before  her  mind's  eye,  visualized, 
the  panorama  of  the  assumed  tragedy,  and  tells  forth  the 
details  bit  by  bit.  Some  interesting  additions  appear  to  be 
reserved  for  future  exhibitions  or  entertainments,  and  to 
restrain  these  the  intervention  of  the  Court  is  sought.  Juris- 
diction undoubtedly  exists  in  libel  or  slander  actions  to 
restrain  repetition  of  the  defamatory  words,  whether  written 
or  oral.  This  case  appears  to  be  perfectly  atrocious.  In  the 
most  sensational  manner,  and  to  gather  in  a  little  filthy  lucre 
in  the  way  of  admission  fees,  the  public  are  given  to  under- 
stand that  plaintiff  is  mixed  up  in  some  way  with  the  murder 
of  her  husband.  The  mischief  is  enhanced  by  the  fact  that 
the  revelations  are  published  in  the  newspapers  at  Brantford, 
and  all  the  while  proceedings  are  pending  concerning  the 
mannei*  of  the  husband's  death  before  a  coroner's  jury  im- 
panelled in  the  same  city,  the  inquest  having  been  adjourned 
till  2nd  December. 

Monson  v.  Tussauds  Limited,  [1894]  1  Q.  B.  G71,  and 
Hermann  Loog  v.  Bean,  26  Ch.  D.  306,  followed. 

Injunction  continued  until  the  trial  or  further  order. 
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TRIAL. 

ANDERSON  V.  ELGIE. 

Dotrer — Refei'ence  as  to  Damages— Arrears. 

Judgment,  ante  550,  corrected  by  directing  that  no  dam- 
ages are  to  be  allowed  for  arrears  of  dower. 


Palconbridge,  C.J.  September  26th,  1902. 

TRIAL. 

GUENOT  V.  GIRARDOT. 

Promissory    Note — Agent    for    Colled  ion— Power    to    Compromise  — 

titriking  out  CUiim  for  Wages. 

Action  upon  a  promissory  note  and  for  wages,  tried  at 
Sandwich. 

F.  D.  Davis,  Windsor,  and  A.  F.  Healy,  Windsor,  for 
plaintiff. 

J.  L.  Murphy,  Windsor,  and  J.  E.  O'Connor,  Windsor, 
for  defendant. 

Falconbridge,  C.J. : — ^I  find  as  a  fact  that  the  note  sued 
on  was  indorsed  by  plaintiff  and  handed  by  him  in  November, 
1901,  after  it  became  due,  to  Albert  Guenot  for  collection  as 
the  agent  of  plaintiff,  and  that  Albert  Guenot  never  had  any 
authority  from  plaintiff  to  make  any  settlement  except  to 
receive  payment  of  the  whole  amount  due  thereon,  and 
Albert  Guenot  subsequently  handed  back  the  note  to 
plaintiff,  who  was  and  is  the  holder  thereof.  I  find  further 
that,  if  Albert  Guenot  had  had  authority  to  make  any  settle- 
ment for  less  than  the  face  amount  of  the  note,  no  settlement 
was  in  fact  finally  arrived  at.  Defendant  never  received  back 
the  note  sued  on,  and  of  the  $50  which  he  paid  to  one  Gignac, 
he  has  received  back  $30,  and  can  get  the  balance  of  $20 
when  he  wants  it.  The  evidence  about  the  claim  for  a  bal- 
ance of  wages  not  being  very  satisfactory,  I  strike  that  claim 
out  of  the  present  suit,  leaving  it  to  be  dealt  with,  along  with 
defendant's  claim  o^i  the  two  Guenots  for  rent,  by  the  appro- 
priate tribunal. 

Judgment  for  plaintiff  for  amount  of  note  and  interest, 
with  costs. 
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Maclennan,  J.A.  October  2nd,  1902. 

c.a. — chambers. 
CENTAUR  CYCLE  CO.  v.  HILL. 

Court  of  Appealr-Joint  Appeal  of  Two  Parties — Security  Furnished 
by  One — Payment  into  Court^Ahandonment  of  Appeal—Motion 
for  Payment  out— Costs — Set-off— Increased  Security — Idmitation 
of  Amount— Rule  83^, 

Motion  by  defendant  Love  to  have  paid  out  to  him  $200 
paid  into  Court  as  security  for  the  costs  of  the  appeal  to  the 
Court  of  Appeal  by  both  defendants. 

W.  E.  Ranev,  for  defendant  Love. 

W.  H.  Blake,  K.C.,  for  defendant  Hill. 

W.  E.  Middleton,  for  plaintiffs. 

Maclennan,  J.A. — It  appears  that  defendant  Love  has 
abandoned  his  appeal,  having  effected  a  settlement  with  plain- 
tiffs (respondents)  of  the  matters  in  dispute.  The  respond- 
ents do  not  object  to  the  payment  out,  if,  as  between  the  ap- 
pellants themselves,  Love  is  entitled  to  have  the  money  paid 
out  to  him.  The  objection  that  the  motion  for  payment  out 
ought  to  be  made  to  a  Judge  of  the  High  Court  was  waived, 
the  parties  agreeing  to  accept  the  decision  of  the  learned 
Judge  of  Appeal,  quantum  valeat. 

On  the  argument  I  dwided  that  defendant  Love  was  not 
entitled  to  succeed  on  his  motion,  defendant  Hill  desiring 
and  intending  to  avail  himself  of  the  deposit  and  to  proceed 
with  the  appeal.  It  appeared  that,  while  the  deposit  was 
made  by  Love  with  his  own  money,  the  notice  of  appeal  was 
a  joint  one,  and  the  deposit  was  made  in  the  name  of  both 
and  for  the  joint  benefit.  It  was,  in  effect,  a  loan  or  advance 
made  by  Love  to  or  for  the  benefit  of  his  co-defendant,  which 
could  not  be  recalled  by  undoing  the  purpose  which  it  was 
intended  to  serve  and  to  which  it  was  applied.  I,  therefore, 
dismisst^d  the  motion  with  costs,  but  reserved  the  question  of 
set-off. 

By  paragraphs  17  and  18  of  the  judgment  appealed 
against.  Love  is  entitled  to  be  indemnified  by  Hill  against  all 
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amoupts  payable  by  him,  Love,  under  the  judgment,  and  to 
recover  from  Hill  any  amount  so  paid,  and  his  costs  of  the 
action  and  the  appeal  from  the  Master's  report.  I,  there- 
fore, direct  that  the  costs  of  Love's  motion  be  set  off  against 
anything  he  may  already  have  paid,  or  may  ultimately  have 
to  pay,  under  those  paragraphs  of  the  judgment,  as  the  result 
of  the  appeal. 

Motion  by  plaintiffs  for  an  order  for  increased  security, 
on  the  ground  that  the  appeal  will  be  more  than  usually 
expensive. 

W.  E.  Middleton,  for  plaintiffs. 

C.  W.  Kerr,  for  defendant  Hill. 

Maolennan,  J.A.  : — As  to  the  motion  for  increased 
security  for  costs,  T  think,  having  regard  to  the  nature  of  the 
case  and  the  proceedings  before  the  Master  and  on  the  appeals 
from  his  report,  the  appeal  will  be  more  expensive  than  usual, 
and  the  security  should  be  increased.  But,  upon  the  true 
construction  of  Rule  830,  sub-sees.  1,  4,  and  8,  the  sum  paid 
into  Court  cannot  be  increased  to  more  than  $400. 

Order  made  for  payment  into  Court  of  an  additional  sum 
of  $200.     Costs  of  the  motion  to  be  costs  in  the  appeal. 


MacMahon,  J.  October  3rd,  1902. 

TRIAL. 

STOKES  V.  CONTINENTAL  LIFE  INS.  CO. 

Fraud  and  Misrepresentation — Contract  to  Take  Shares— Fraud  of 
Agent— Notice  to  Company — Right  to  Recover  Money  Paid. 

The  defendant  company  employed  defendant  Nesbitt  as 
their  agent  to  solicit  subscriptions  for  the  shares  of  the  com- 
pany. They  supplied  him  with  application  forms  for  stock, 
and  with  blank  receipts  for  the  moneys  he  might  obtain  from 
those  who  paid  the  first  instalment  on  the  stock.  Nesbitt  and 
one  Acheson  went  to  plaintiff  and  asked  him  to  become  a 
shareholder.  Plaintiff  was  not  a  business  man,  but  a  retired 
farmer.  He  at  first  absolutelv  declined  to  become  a  share- 
holder.  A  good  deal  of  persuasion  was  used  by  Nesbitt  and 
Acheson,  and  at  last  plaintiff  signed,  in  pencil,  an  applica- 
tion for  50  shares,  Nesbitt  agreeing  that  he  would  not  use  the 
application  in  any  way  and  would  not  shew  it,  and  would  re- 
turn it  in  throe  or  four  days,  if  required.  That  application  was 
cancelled.  On  a  subsequent  occasion  Nesbitt  visited  plaintiff 
alone,  a>nd  plaintiff  then  signed,  in  ink,  a  second  application 
for  50  shares,  Nesbitt  saying :  '^  If  you  sign  .this  application, 
I  will  give  you  an  agreement  executed  by  myself  and  Mr. 
Acheson  by  which  we  will  be  bound  to  take  these  shares  off 


641 

your  hands  if  you  are,  within  three  months,  dissatisfied  with 
your  bargain,  and  we  will  sell  them  and  pay  your  money 
back."  After  the  application  was  signed,  Nesbitt  told  plain- 
tiff to  meet  him  at  a  bank,  and  when  plaintiff  paid  the  mon(ty, 
Nesbitt  would  give  him  the  agreement  signed  by  himself  and 
Acheson.  Plaintiff  paid  the  money,  but  never  received  the 
agreement.  This  action  was  brought  against  the  company 
and  Nesbitt  to  recover  back  the  money  so  paid,  the  plaintiff 
alleging  false  and  fraudulent  representations  by  Nesbitt. 
The  action  was  tried  at  Stratford  without  a  jury. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

E.  Coatsworth,  for  defendant  company. 

R.  S.  Robertson,  Stratford,  for  defendant  Nesbitt. 

MacMahon,  J. : — T  find  that  Stokes  was  induced  to  part 
with  his  money  on  the  promise  that  the  agreement  would  be 
given  to  him  at  the  bank  when  the  money  was  paid ;  and  he 
went  there  for  the  purpose  of  concluding  the  transaction  on 
the  basis  of  the  agreement  being  executed  by  both  Stokes  and 
Acheson.  .  .  .  Nesbitt  did  not  impress  mc  favourably, 
and  I  could  not,  in  the  face  of  Acheson's  denial  of  his  having 
consented  to  sign  any  agreement,  find  that  a  promise  was 
ever  made  by  Acheson  to  Nesbitt  to  sign  such  an  agreement. 
Nesbitt  having  got  the  plaintiff's  money  under  the  circum- 
stances stated,  I  think  he  deliberately  planned  a  fraud  upon 
Stokes,  whose  money  he  obtained. 

Before  any  allotment  of  stock  was  made  to  Stokes,  he 
wrote  to  the  company  that  the  agreement  had  been  promised 
him,  and  that  Acheson  repudiated  having  made  any  promise 
to  Nesbitt  to  sisrn  the  agreement.  So  that,  in  fact,  before 
there  was  any  allotment  of  stock  made  or  any  stock  certificate 
issued,  the  defendant  company  was  aware  of  the  alleged  fraud 
of  their  agent. 

Mr.  Coatsworth  contended  that  the  agreement  which  Nes- 
bitt promised  to  give  Stokes  was  an  independent  collateral 
agreement  of  the  agent  acting  on  his  own  behalf,  and  not 
within  the  scope  of  his  authority  as  agent  for  the  company. 
The  giving  of  the  agreement  referred  to  led  up  to  and  formed 
part  of  the  very  contract  into  which  plaintiff  consented  to 
enter.  On  the  strength  of  the  agent's  representation  that 
Acheson  had  promised  to  execute  the  agreement,  Stokes 
parted  with  his  money,  which  was  immediately  forwarded  by 
the  agent  to  the  defendant  company.  Nes])itt  had  no  author- 
ity to  make  the  fraudulent  representation  to  Stokes  which 
induced  him  to  part  with  his  money,  but,  as  T  have  already 
said,  that  fraudulent  representation  formed  part  of  th'»  con- 
tract of  which  the  company  got  the  benefit. 
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[Barwick  v.  English  Joint  Stock  Bank,  L.  "R.  2  Ex.  at  p. 
265,  Mackav  v.  Commercial  Bank  of  New  Brunswick,  L.  B.  5 
P.  C.  394-411,  Banger  v.  Great  Western  K.  W.  Co.,  5  H.  L.  C. 
86.  and  Adie  v.  Western  Bank  of  Scotland,  L.  B.  1  H.  L.  So. 
145,  referred  to  as  justifying  the  cor/lusion  that  the  defend- 
ant company  were  affected  by  the  agent's  fraud.  Xasmith 
V.  Manning,  5  A.  B.  126,  distinguished.] 

The  defendant  Nesbitt  was  a  proper  party  to  the  suit,  and 
the  plaintiff  was  not  hound  to  elect  against  which  party  he 
would  take  judgment.     See  Addison  on  Torts,  6th  ed.,  p.  748. 

There  will  be  judgment  for  plaintiff  against  both  defencj- 
ants  for  the  sura  of  $650,  with  interest  from  12th  December, 
1899,  together  with  costs  of  suit. 


Bell,  Horne,  Macwatt,  Co.  C. JJ.    September  1st,  1902. 

assessment  appeal. 

Be'  united  gas  AND  OIL  CO.  OF  ONTABTO  AXD 
TOWNSHIP  OF  COLCHESTEB  SOUTH. 

AsHfusment  and  Taxes— Valuation  of  Property — Gas  Pij)e8—yatural 

Gas  Company. 

An  appeal  by  the  company  from  the  decision  of  the  Court 
of  Bevision  for  the  township  of  Colchester  South  confirming 
an  assessment. 

J.  H.  Coburn,  Walkerville,  for  the  appellants. 

J.  H.  Bodd,  Windsor,  for  the  township  corporation. 

The  judgment  of  the  Board  of  County  Court  Judges  was 
delivered  by 

Bell,  Co.  J. — The  appellants  were  assessed  in  this  town- 
ship for  the  year  1902  for  44,626  feet  of  8-inch  pipe,  all  of 
which,  with  the  exception  of  594  feet,  is  on  private  property. 

The  Court  of  Bevision  confirmed  the  assessment. 

All  of  the  above  pipe  was,  when  the  assessment  was  made, 
in  actual  use  for  conveying  natural  gas  from  the  wells  in  an 
adjacent  township  to  Windsor,  Walkerville,  and  other  places, 
where  it  was  used  for  supplying  heat. 

Tt  appears  from  the  evidence  that  for  a  number  of  years 
prior  to  and  includinc:  the  first  part  of  the  year  1901,  there 
was  a  large  supply  of  gas,  and  the  business  of  the  company 
was  carried  on  at  a  profit.  It  further  appears  that  in  1901 
there  was  a  great  falling  off  in  the  supply  of  gas,  continued 
up  to  the  present  time,  and  that  the  income  of  the  company 
was  practically  expended  in  the  expenses  connected  with  the 
carrying  it  on,  notwithstanding  an  increase  of  20  per  cent, 
in  the  selling  price  of  the  gas. 
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tip  to  the  passing  of  2  Edw.  VII.  ch.  31  the  company 
was  liable  to  assessment  for  the  cash  value  of  the  pipes  "  esti- 
mated as  if  appraised  in  payment  of  a  just  debt  from  a  solvent 
debtor."  On  this  basis  the  evidence  is  that  8-inch  pipe 
should  be  assessed  at  10  cents  per  foot,  but  only  pipe  on 
public  property  is  assessable  under  the  Act. 

The  statute  passed  at  the  last  session  has  entirely  changed 
the  basis  of  assessment,  and,  when  this  assessment  was  made, 
the  law  was  that  "  the  pipes,  conduits,  etc.,  shall,  when  and 
so  long  as  in  actual  use,  be  assessed  at  their  actual  cash  value 
as  the  same  wpuld  be  appraised  upon  a  sale  to  another  com- 
pany possessing  similar  powers,  rights,  and  franchises  in  and 
from  the  municipality,  and  subject  to  similar  conditions  and 
burdens,  regard  being  had  to  all  circumstances  adversely 
affecting  their  value,  including  the  non-user  of  such  pro- 
perty." 

The  evidence  herein  shews  that,  owing  to  the  failure  in 
the  supply  of  gas,  there  is  practically  no  profit  in  carrying 
on  the  business,  or  that  the  profit  is  very,  small ;  that,  not- 
withstanding continuous  efforts  to  obtain  a  further  supply  by 
sinking  new  wells,  no  further  supply  has  been  obtained. 
Under  these  circumstances,  what  would  be  the  actual  cash 
value  of  the  pipes,  etc.,  "  as  the  same  would  be  appraised  upon 
a  sale  to  another  company,"  etc.  ?  The  evidence,  in  our  opin- 
ion, warrants  the  conclusion  that  as  a  going  concern  they 
could  not  be  appraised  as  having  any  cash  value.  We  are  also 
of  opinion  that  the  pipes,  etc.,  might  properly  be  appraised 
upon  a  sale  to  another  company  at  the  price  that  they  would 
bring  in  the  market.  We  find  that  the  cash  value  of  the 
taxable  pipe  on  public  property  is  594  feet  of  8-inch  pipe  at 
10c.  per  foot,  making  a  total  of  $59.40. 

We  are  of  opinion  that  the  assessment  should  be  reduced 
to  this  last  mentioned  amount. 

The  appellants  are  entitled  to  their  costs. 


Winchester,  Master.  September  29th,  1902. 

CHAMBERS. 

PAKEAMORE  v.  BOSTON  MFG.  CO. 

latent  for  Inventions-Action  for  Infringement  —Motion  to  Stwy— 
Proposal  to  Proceed  in  Exchequer  Court  to  Avoid  Patent. 

Motion  by  defendants  to  postpone  trial  of  this  action  in 
order  to  enable  them  to  bring  an  action  in  the  Exchequer 
Court  of  Canada  to  set  aside  plaintiff's  patent  of  invention. 
This  action  was  brought  to  restrain  defendants  from  infring- 
ing plaintiff's  patent.     The  defendants  delivered  a  defence 
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setting  up  prior  user,  want  of  novelty,  that  tte  patent  was 
not  a  valid  and  subsisting  patent,  and  also  that  plaintiff  had 
imported  the  patented  invention  or  caused  it  to  be  imported, 
contrary  to  the  provisions  of  sec.  37  (b)  of  the  Patent  Act, 
and  other  defences.  The  defendants  now  sought,  after  issue 
joined,  to  have  the  trial  postponed  until  they  should  have 
proceeded  in  the  Exchequer  Court  to  have  the  patent  set  aside 
on  the  ground  of  the  contravention  of  sec.  37  (h). 

G.  H.  Kihner,  for  defendants. 

J.  W.  Bain,  for  plaintiff. 

The  Master. — Had  the  defendants  brought  their  action 
for  the  purpose  indicated,  they  would  have  been  in  a  better 
position  to  support  this  application.  It  may  be  that  their 
other  defences  to  the  action  will  be  successful,  and  that  there 
need  be  no  further  litigation  between  the  parties.  It  would 
not  be  fair  to  stop  plaintiff^s  proceedings,  properly  instituted, 
to  enable  defendants  to  defend  themselves  in  another  Court, 
while  they  have  a  sufficient  defence  in  this  Court.  The  trial 
Judge  will,  no  doubt,  if  applied  to  at  the  trial,  and  if  he  con- 
sider it  in  the  interests  of  justice,  stay  any  judgment  to  enable 
defendants  to  prosecute  their  rights  in  another  Court,  if  they 
have  no  right  to  do  so  before  him. 

Motion  referred  to  the  trial  Judge. 


Meredith,  C.J.  September  29th,  1902. 

CHAMBERS. 

METALLIC  ROOFING  CO.  v.  LOCAL  UNION  No.  30, 

AMALGAMATED  SHEET  METAL  WORKERS' 

INTERNATIONAL  ASSOCIATION. 

Parties— Unincorporated    Voluntary   Association — Motion   to    Strike 

out  Name — Injunction— Trial, 

Appeal  by  defendant  association  from  order  of  Master  in 
Chambers  (ante  573)  dismissing  their  application  for  an 
order  striking  their  name  out  of  the  style  of  cause. 

J.  G.  O'Donoghue,  for  appellants. 

W.  N.  Tilley,  for  plaintiffs. 

Meredith,  C.J.,  affirmed  the  order,  but  added  to  it  a  de- 
claration that  the  dismissal  of  the  appellants'  motion  is  to  be 
without  prejudice  to  their  raising  any  questions  as  to  their 
status  or  liabilities  on  the  pleadings,  and  varied  it  as  to  costs 
by  making  the  costs  of  the  application,  costs  in  the  cause. 
Costs  of  appeal  to  be  costs  in  the  cause  also. 
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Boyd,  C.  October  6th,  1902- 

chambers. 
EEX  EX  REL.  EOBEETS  v.  PONSFORD. 

Municipal  Elections  —  Irregularities  at  Poll  —  Aldermen  of  Oitu — 
Election  hy  General  Vote  — Voters  Voting  More  than  Once— 
Affecting  Result. 

Appeal  by  relator  from  order  of  Master  in  Chambers  {ante 
o90)  dismissing  application  by  relator  to  set  aside  the  election 
of  eleven  persons  as  aldermen  for  the  city  of  St.  Thomas,  at 
the  general  election  held  on  the  6th  January,  1902,  upon  the 
ground  that  the  election  was  not  conducted  according  to  law. 

J.  M.  McEvoy,  London,  for  relator. 

E.  E.  A.  DnVernet  and  W.  K.  Cameron,  St.  Thomas,  for 
respondents. 

Boyd,  C.  : — -'While  the  matter  is  somewhat  doubtful  as  to 
the  case  of  the  last  successful  candidate,  Luton,  it  is  very 
clear  that  the  election  of  the  other  ten  cannot  be  effectively 
impeached. 

Luton  polled  728  votes,  and  the  next  highest  vote,  of  706,. 
was  east  in  favour  of  Price.  Taking  it  that  90  votes,  as 
found  by  the  Master,  were  illegal — because  that  number  of 
double  votes  were  cast,  contrary  to  the  law  as  amended  by  the 
Municipal  Amendment  Act  of  1901,  sec.  9 — ^and  that  all  these 
votes  could  be  attributed  to  Luton^s  total  and  deducted  from 
it,  that  would  leave  Price  ahead  of  Luton.  But  that  would 
be  an  improper  assumption.  The  error  about  double  voting 
was  a  common  one  as  to  all  parties.  Luton  himself  was  not 
active  in  the  promotion  of  his  election ;  he  sought  no  votes 
in  any  way ;  and  does  not  seem  to  have  profited  by  the  dupli- 
cate voting.  The  more  reasonable  assumption  would  be  that 
the  illegal  and  irregular  votes  were  divided,  and  as  many  cast 
for  Price  as  for  Luton.  Other  makeweights  of  alleged  irregu- 
larities cannot  be  brought  in  on  the  argument,  which  were 
not  relied  upon  in  the  original  notice,  especially  when  they 

O.W.R.  NO.  34 
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are  of  comparatively  trivial  character:  sec.  226.  I  am  not 
disposed  to  disagree  with  the  Master's  conclusions,  particu- 
larly having  regard  to  the  fact  that  this  is  a  municipal  elec- 
tion, good  only  for  a  year,  of  which  the  greater  part  has  now^ 
elapsed. 

Appeal  dismissed  without  costs. 


October  6th,  1002. 

divisional  court. 

MACKAY  V.  COLONIAL  INVESTMENT  AND  LOAN 

CO. 

Writ  of  Summons— Service  out  of  Jurisdiction — Foreign  Company- 
Transfer  of  Assets  in  Ontario  to  Ontario  Companff— Action  to 
Set  aside — Conditional  Appearance— Res  Judicata. 

An  appeal  by  the  defendants  from  the  order  of  Street, 
J.,  ante  592,  affirming  the  order  of  the  Master  in  Chambers, 
ante  569,  refusing  defendants'  application  to  set  aside  pro- 
ceedings on  the  ground  of  want  of  jurisdiction  in  the  On- 
tario Court  to  entertain  the  action;  and  an  appeal  by  the 
defendants,  also,  from  so  much  of  the  order  of  Boyd  C.,  of 
26th  September,  1902,  allowing  defendants  to  enter  a  condi- 
tional appearance,  as  directed  that  it  should  be  without  pre- 
judice to  any  right  that  plaintiffs  might  have  to  set  up  res 
judicata. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon, 

J.,  LOUNT,  J. 

A.  B.  Aylesworth,  K.C.,  for  the  defendants  the  Colonial 
Investment  and  Loan  Company. 

W.  M.  Douglas,  K.C.,  for  the  other  defendants. 

• 

C.  D.  Scott,  for  plaintiffs. 

The  Court  varied  the  order  of  Boyd,  C,  by  striking  out 
the  part  objected  to,  and  varied  the  orders  of  Street,  J.,  and 
the  Master   by  inserting  a  clause  to  the  effect  that  the  dis- 
missal of  the  defendants'  motion  is  to  be  without  prejudice 
to  defendants'  right  to  plead  want  of  jurisdiction. 

Costs  of  appeal  to  be  costs  in  the  cause. 
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Falconbridge,  C.J.  October  7th,  1902. 

TRIAL. 

WALKERVILLE  MATCH  CO    v.    SCOTTISH    UNION 

AND  NATIONAL  INS.  CO. 

Insurance— Fire^Contract — Autlwrity  of  Agent, 

Action  to  recover  $3,083.45  under  a  fire  insurance  con- 
tract in  respect  of  plaintiffs^  factory  at  Walkerville,  and  con- 
tents. The  defence  was  that  the  defendants  had  not  issued  a 
policy,  and  that  they  were  not  bound  by  a  receipt  issued  in 
the  name  of  one  Davis,  who  had  been  an  agent,  but  had  been 
superseded. 

A.  H.  Clarke,  K.C.,  for  plaintiffs. 

0.  E.  Fleming,  Windsor,  for  defendants. 

Falconbrtdge,  C.J. : — The  material  facts  were  not  in 
dispute ;  the  question  was  as  to  the  proper  inference  from  the 
fncts.  Davis  said  he  ceased  to  be  agent  of  the  company  in 
February,  1901.  The  special  agent  of  the  company,  Eogers, 
confirmed  this.  The  receipt  in  question  was  issued  by  one 
Mezger.  signed  by  him  in  Davis's  name,  on  the  25th  April, 
1901.  The  insurance  was  not  entered  in  the  register,  the 
money  for  the  premium  did  not  reach  any  one  who  could  be 
called  an  agent  of  the  company  till  after  the  fire,  and  it  did 
not  appear  that  anything  was  known  about  the  risk  at  the 
defendants'  head  office  at  Hartford  till  after  the  loss.  Under 
these  circumstances,  the  plaintiffs  cannot  recover.  The 
doctrine  laid  down  in  cases  like  Trueman  v.  Loder,  11  A.  &  E. 
589,  has  not  been  extended  to  an  insurance  contract.  Sum- 
mers V.  Commercial  Union  Assce.  Co.,  6  S.  C.  E.  19,  seems 
to  be  against  plaintiffs'  contention. 

Action  dismissed  without  costs. 


October  7th,  1902. 
divisional  court. 

OTTAWA  GAS  CO.  v.  CITY  OF  OTTAWA- 

Costs— Right  of  Party  to  Costs  against  Opposite  Party— No  iAability 
to  Solicitor— Corporation  Solicitor  Paid  by  Salary— Change  in 
,  By-law  of  Corporation. 

.  Appeal  by  plaintiffs  from  order  of  Street,  J.,  in  Cham- 
brs,  reversing  decision  of  local  Master  at  Ottawa  that  de- 
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fendants  were  not  entitled  to  tax  profit  costs  against  plain- 
tiffs, defendants  being  under  no  liability  to  pay  costs  to  their 
solicitor. 

H.  T.  Beck,  for  plaintiffs. 

J.  H.  Moss,  for  defendants.  ' 

The  judgment  of  the  Court  (Meredith,  CJ.,  Mac- 
Mahon,  J.,  LouNT,  J.)  was  delivered  by 

Meredith,  C.J. : — Judgment  was  pronounced  in  this  ac- 
tion on  the  14th  September,  1901,  dismissing  the  action  with 
costs.  The  defendants  brought  in  their  bill  of  costs  for  tax- 
ation. It  was  objected  by  the  plaintiffs  that  the  arrange- 
ment between  the  defendants  and  their  solicitor  was  such  as 
according  to  law  disentitled  the  defendants  to  recover  more 
than  disbursements.  The  local  Master  and  deputy  registrar 
at  Ottawa  decided  in  favour  of  the  contention  of  the  plain- 
tiffs. Upon  appeal  to  my  learned  brother  Street,  the  Mas- 
ter's decision  was  reversed,  that  learned  Judge  being  of  opin- 
ion that  the  defendants  were  entitled  to  their  profit  costs,  as 
well  as  to  the  disbursements. 

At  the  time  judgment  in  the  action  was  pronounced,  the 
arrangement  between  the  defendants  and  their  solicitor  was 
that  he  was  to  receive  a  salary  of  $1,800  a  year,  for  all  ser- 
vices, including  the  costs  of  litigation  in  which  the  clients 
should  be  engaged.  The  by-law  providing  for  that  was  passed 
on  the  21st  February,  1898.  On  the  10th  July,  1902,  a  by- 
law was  passed  amending  the  earlier  by-law,  by  providing 
that,  in  addition  to  the  salary,  the  solicitor  should  be  entitled 
for  his  own  use  to  the  costs  of  actions  which  he  prosecuted  or 
defended  for  his  clients  in  which  costs  were  recovered. 

My  learned  brother  Street  was  of  opinion  that  the  later 
by-law  was  the  one  which  governed  the  rights  of  the  parties. 

Upon  the  argument  before  us,  Mr.  Moss,  while  not  giving 
up  that  point,  did  not  strongly  urge  it,  and  it  seems  to  us 
that  that  position  cannot  be  maintained.  The  judgment,  as 
I  have  said,  was  pronounced  on  the  14th  September,  1901, 
and  tlie  question,  as  it  seems  to  us,  is,  what  were  the  rights  of 
the  defendants  in  the  circumstances  as  they  existed  at  that 
date,  and  not  what  they  were  on  or  after  the  10th  July,  1902. 

If  it  were  not  so,  a  client  might  arrange  with  a  solicitor 
that  he  should  conduct  litigation  without  any  charge  to  him 
at  all,  and  in  the  event  of  success  the  agreement  might  be 
afterwards  varied  by  providing  that  the  solicitor  should  re- 
ceive his  profit  costs  as  well  as  his  disbursements.  The  state- 
ment of  that  proposition  seems  to  me  to  contain  the  answer 
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to  the  position  which  was  given  effect  to  by  the  judgment  in 
appeal- 
Mr.  Moss,  however,  attempted  to  support  the  judgmetit 
upon  another  ground  argued  before  Mr.  Justice  Street,  but 
as  to  which  that  learned  Judge  did  not  find  it  necessary  to 
express  an  opinion.  His  contention  was  that  the  case  of 
Jarvis  v.  Great  Western  E.  W.  Co.,  &  C.  P.  280,  was  not  ap- 
plicable to  such  an  agreement  as  that  between  the  solicitor 
and  client  in  this  case.  That  case  was  followed  (the  late  Sir 
Adam  Wilson,  dissenting,)  in  a  case  of  Stevenson  v.  City  of 
Kingston,  31  C.  P.  333,  and  has  been  recognized  in  subse- 
(juent  cases,  to  which  it  is  unnecessary  to  refer,  and  also  by 
the  Legislature  in  the  amendment  which  it  made  to  the  Muni- 
cipal Act,  sec.  320,  sub-sec.  3,  enabling  a  solicitor  to  tax  costs 
under  an  agreement  such  as  that  which  was  effected  between 
the  solicitor  and  the  clients  by  the  agreement  authorized  by 
the  by-law  of  the  10th  July,  1902. 

Mr.  Moss  in  his  able  argument  referred  to  and  relied  upon 
the  case  of  Galloway  v.  Corporation  of  London,  L.  R.  4  Eq. 
90,  and  also  upon  Henderson  v.  Merthyr  Tydfil  Urban  Dis- 
trict Council,  [1900]  1  Q.  B.  434. 

There  is  no  doubt  that  the  judgment  of  Vice-Chancellor 
Wood  in  the  Galloway  case  is  opposed  to  the  decisions  in  our 
Courts,  and  the  practice  which  has  prevailed  here;  and  Hen- 
derson V.  Merthyr  Tydfil  perhaps  is  also,  although  in  the 
latter  case  reliance  was  placed  upon  the  provisions  of  the 
English  Attorneys'  Act  of  1870,  which  authorized  an  agree- 
iiK^nt  between  a  client  and  solicitor  for  compensating  the 
solicitor  by  a  different  rate  of  remuneration  from  that  fixed 
1)V  the  tariff- 

It  seems  to  us  that  we  ought  to  follow  what  we  understand 
to  be  the  principle  of  the  decision  in  Jarvis  v.  Great  Western 
E.  W.  Co.,  which,  as  I  have  said,  has  been  recognized  and 
acted  upon,  and  which  is  the  well  understood  rule  in  this 
Province.  It  is  true  that  in  that  case  the  agreement  differed 
from  the  agreement  between  the  solicitor  and  client  in  this 
case.  In  that  case,  the  agreement  was  that  the  solicitor  should 
rec(  ive  an  annual  salary  for  all  his  services,  and  that  if  costs 
were  recovered  in  litigated  matters,  he  should  also  receive 
those  costs;  and  some  stress  was  placed  in  the  judgment  upon 
the  fact  that  there  was  never  any  liability  upon  the  part  of 
the  client  to  pay  the  solicitor  these  costs.  They  only  became 
his  in  the  event  of  their  being  recovered  in  the  litigation. 

In  this  case  the  agrwment  provides  that  costs  which  the 
corporation  recovers  are  to  be  paid  to  the  treasurer,  and  they 


go,  therefore,  to  reimburse  the  corporation  pro  tanto  for  the 
salary  which  it  pays  to  its  solicitor.  Sir  Adam  Wilson  in  the 
Stevenson  case,  while  dissenting  from  the  view  adopted  by 
the  majority  of  the  Court,  was  of  opinion  that  a  provision 
such  as  that  was  objectionable  and  contrary  to  public  policy. 

In  the  Galloway  case  and  in  the  Henderson  case,  it  is  said 
that,  where  a  lump  sum  is  payable  as  salary  for  all  services, 
if  it  can  be  shewn  that  the  client,  as  the  result  of  the  whole 
transaction,  will  have  nothing  or  not  as  much  as  the  taxed 
bill  to  pay,  he  is  not  entitled  to  profit  costs,  or  that  the  taxed 
bill  must  be  reduced  to  what  he  is  liable  to  pay.  It  is  pointed 
out  that  it  is  generally  almost  impossible  for  the  opposite 
party  to  shew  that  such  a  state  of  things  exists,  and  that, 
unless  he  can  shew  it,  the  fact  that  the  solicitor  is 'paid  an 
annual  salarv  does  not  disentitle  the  client  to  recover  the 
<josts  of  the  litigation  in  which  he  has  obtained  an  order  for 
the  payment  of  his  costs  by  the  opposite  party. 

As  I  have  said,  we  think  that  \ye  ought  to  follow  the  Jar- 
vis  case  in  our  own  Courts,  and  to  leave  it  to  the  appellants, 
if  they  are  dissatisfied,  to  take  the  opinion  of  a  higher  Court, 
where,  possibly,  the  English  practice,  so  far  as  it  differs  from 
ours,  may  be  held  to  be  the  true  rule. 

The  order  of  Mr.  Justice  Street,  in  our  opinion,  must  be 
reversed,  and  the  order  of  the  local  Master  restored,  with 
costs  to  the  appellants. 


October  7th,  1902. 

divisional  court. 

STANDAED  TRADING  CO.  v.  SEYBOLD. 

Discovery  —  Affidavit  of  Documents  —  Admission  of  Possession  of 
Document  —  Admissions  on  Examination  for  Discovery  —  Re- 
examination after  Examination  Closed. 

Appeal  by  defendant  Booth  from  order  of  Boyd,  C,  in 
Chambers,  reversing  an  order  of  the  local  Master  at  Ottawa, 
and  directing  defendant  Booth  to  file  a  further  and  better 
affidavit  on  production  and  to  attend  again  for  further  ex- 
amination for  discoverv. 

D.  L.  McCarthy,  for  appellant. 

J.  H.  Moss,  for  plaintiffs. 


C5 1 

The  judgment  of  "the  Court   (Meredith,   C.J.,  Mac- 
T^AHON,  J.,  LouNT,  J.,)  was  delivered  by 

Meredith,  C.J.: — -The  appellant  had  filed  an  affidavit 
as  to  documents  sufficient  to  satisfy  the  order  on  production. 
Some  months  afterwards  he  was  examined  for  discovery,  and 
was  interrogated  as  to  his  having  executed  a  certain  docu- 
ment, referred  to  as  exhibit  6,  upon  which  the  plaintiffs  rely 
for  the  purpose  of  establishing  their  case.  So  far  from  there, 
being  any  admission  by  the  appellant  that  he  had  ever  had  in 
his  possession  or  then  had  such  a  document,  according  to  his 
Tecollection  as  then  stated  he  never  signed  any  such  document. 
In  these  circumstances  it  appears  to  us  that  no  case  was  made 
for  requiring  the  appellant  to  make  a  further  and  better  affi- 
davit on  production. 

The  affidavit,  as  I  have  said,  was  a  sufficient  compliance 
with  the  order,  and,  unless  it  was  shewn,  either  from  docu- 
ments which  were  produced  by  the  appellant  which  referred 
to  other  documents  which  were  not  produced,  or  from  his 
admissions,  that  he  had  other  documents,  a  further  and  better, 
affidavit  on  production  ought  not,  according  to  the  practice, 
to  have  been  required  to  be  made.  Contentious  matter  can- 
not be  used  for  the  purpose  of  obtaining  an  affidavit  of  that 
kind,  nor  can  a  party  be  cross-examined  upon  his  affidavit  on 
production;  and,  as  was  determined  by  Mr.  Justice  Moss,  in. 
•one  of  the  cases  referred  to  (Dryden  v.  Smith,  17  P.  K.  500, 
17  Occ.  N.  262),  the  opposite  party  may  not  indirectly,  by 
means  of  an  examination  for  discovery,  do  that  which  he  may 
not  do  directly, — cross-examine  upon  an  affidavit  on  produc- 
tion. 

As  to  the  other  part  of  the  order,  that  requiring  the  appel- 
lant to  attend  for  further  examination,  we  do  not  see. how  it 
can  be  supported.  The  respondents  deliberately  closed  their 
examination,  and  no  case  was  made,  either  upon  the  notice  of 
motion  or  upon  the  material  before  the  learned  Judge,  for 
directing  further  attendance, — if  it  be  within  the  power  of  the 
Court  to  compel  a  party  who  has  once  attended  for  examina- 
tion and  made  sufficient  answer  to  such  questions  as  were  put 
to  him,  to  attend  again,  which  was  disputed  by  Mr.  McCartiiy, 
and  as  to  which  we  say  nothing. 

We  think,  therefore,  that  the  order  of  the  learned  Chan- 
<«llor  must  be  reversed,  with  costs  here  and  below  to  the  ap- 
pellant in  any  event  of  the  action. 
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Falconbridge,  C.J.  October  8th,  1902. 

TRIAL. 

HENRY  V.  WARD. 

Principal  and  Agent  —  Purchase  of  Goods  by  Agent  —  Commission — 

Damages. 

Action  by  Joseph  M.  Henry  and  J.  J.  Kenyon,  tobac-^ 
conists  residing  at  Leamington,  against  Henry  C.  Ward,  a 
tobacco  dealer  and  cigar  manufacturer,  who  did  business  at 
Leamington,  to  recover  $15,150  for  purchasing  for  the  de- 
fendant from  tobacco  growers  in  the  Province  of  Ontario 
2,000,270  pounds  of  tobacco  at  a  commission  of  one  cent 
per  pound. 

J.  W.  Hanna,  Windsor,  for  plaintiffs. 
E.  S.  Wigle,  Windsor,  for  defendant. 

Falconbridge,  C.J. : — The  defendant  refused  or  became- 
unable  to  carry  out  the  terras  of  his  contract  with  plaintiffs 
before  they  had  done  anything  by  way  of  proceedings  leading- 
to  ca,  re,  or  otherwise  to  impair  defendant's  chances  of  being^ 
able  to  fulfil  his  undertaking  with  plaintiffs,  and  through 
them  with  the  tobacco-growers  of  the  district.     If  plaintiffs 
neglected  to  any  extent  to  superintend  the  planting,  growing, 
or  preparing  of  the  tobacco,  no  damage  resulted  therefrom  to 
defendant,  but  the  only  result,  as  matters  have  turned  out,, 
would  seem  to  be  that  there  has  been  so  much  the  smaller 
quantity  of  tobacco  of  the  required  quality  produced,  and 
plaintiffs'   commission   will  be   thereby   proportionately   re- 
duced.    It  matters  not  whether  plaintiffs'  claim  be  regarded 
as  commission  or  damages.    Sitting  as  a  jury,  I  arrive  at  the 
amount  grown   under   these   contracts   as   782,500   pounds,, 
which  means  $3,912.50  for  each  plaintiff  or  $7,825  in  all. 

Judgment  accordingly  with  costs. 


Winchester,  Master.  October  9th,  1902^ 

chambers. 

ENNIS  V.  READE. 

Pleading— Counterclaim—Striking  out— Parties — Action  hy  Executiotr 
Creditor  of  Husband  to  Declare  Wife  Trustee  of  Land  for  Hus- 
baud— Counterclaim  by  Husband  for  Debt  Assigned  to  Him. 

Motion  by  plaintiff  to  strike  out  the  countei;claim. 
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Action  by  an  execution  creditor  of  defendant  Edgar  S. 
Reade  to  have  it  declared  that  his  co-defendant,  who  is  his 
"wife,  holds  certain  property  as  trustee  for  him,  and  that  the 
same  is  exigible  under  the  execution,  and  for  the  sale  of  such 
lands,  etc.  The  defendant  did  not  deny  the  plaintiff's  judg- 
ment, but  alleged  that  the  property  in  question  was  purchased 
by  the  wife  in  her  own  name  and  on  her  own  behalf,  and  that 
she  did  not  hold  it  as  trustee  for  her  husband.  The  husband 
<;ounterclaimed  against  plaintiff  for  $250,  and  submitted  to 
have  it  set  off  against  the  plaintiff's  judgment.  This  amount 
was  claimed  under  an  agreement  between  plaintiff  and  the 
Canada  Company,  which  was  the  subject  of  a  County  Court 
action  by  that  company  against  plaintiff  some  time  ago.  That 
action  was  discontinued.  The  claim  was  assigned  to  the 
counterclaiming  defendant.  It  was  not  clear  whether  the 
assignment  was  in  trust  for  the  company  or  not.  The  con- 
sideration was  nominal. 

J.  J.  Maclennan,  for  plaintiff,  contended  that  it  would  be 
necessary  to  add  the  Canada  Company  as  a  party  in  order 
to  dispose  of  the  counterclaim. 

J.  R.  Roaf,  for  defendants,  contra. 

• 

The  Master  : — Even  if  the  counterclaim  were  admitted, 
it  would  not  render  the  trial  of  the  action  unnecessary,  as  the 
amount  due  by  the  husband  under  the  judgment  was  much 
greater  than  the  amount  of  the  counterclaim.  The  trial 
Judge,  if  the  plaintiff  succeeded,  would,  no  doubt,  direct  a 
reference  as  to  the  husband's  creditors  and  for  the  sale  of  the 
property,  and  he  would  have  time  to  have  his  counterclaim 
disposed  of  in  a  separate  County  Court  action,  in  which  all 
the  necessary  parties  could  be  added  without  any  difficulty. 
]  made  an  order  striking  out  counterclaim,  with  leave  to  the 
defendant  Edgar  S.  Reade  to  bring  a  separate  action  for  the 
•same  cause.     Costs  of  motion  to  plaintiff  in  the  cause. 


Winchester,  Master.  October  9th,  1902. 

chambers. 

ROWLAND  V.  PATTERSON. 

•Security  for  Co8t8  —  Plaintiff  out  of  Jurisdiction  —  Property  within 
Jurisdiction— Shares  in  Mining  Company— Evidence  of  Value, 

Motion  by  plaintiff  to  set  aside  an  order  for  security  for 
costs  obtained  on  praecipe  by  defendant  company,  on  the 
'ground  that  plaintiff,  though  out  of  the  jurisdiction,  was 
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possessed  of  sufficient  means  within  the  jurisdiction  of  this 
Court  to  answer  the  costs  of  the  action.  In  support  of  the 
application  plaintiff  filed  his  own  affidavit^  in  which  he 
claimed  to  be  entitled  to  common  stock  of  the  defendant 
company,  the  Nickel  Copper  Company  of  Ontario,  of  the  par 
value  of  $147,000  or  thereabouts,  but  he  did  not  state  what 
this  stock  could  be  sold  for.  He  also  examined  the  defendant 
Patterson  in  support  of  the  application,  but  the  latter  stated 
that  the  stock  could  not  be  sold.  In  answer  to  the  motion 
the  defendant  company  filed  the  affidavits  of  the  vice- 
president,  secretary,  and  two  of  the  directors  of  the  defendant 
company,  in  which  they  stated  that  the  common  stock  of  tiie 
company  was  absolutely  valueless  and  unsaleable;  that  the 
company  had  heavy  liabilities,  and  creditors  had  obtained 
judgments  which  were  unsatisfied.  After  this  motion  was 
launched  the  solicitor  for  plaintiff  filed,  on  behalf  of  associ- 
ates of  plaintiff,  a  petition  for  the  winding-up  of  the  com- 
pany. 

E.  C.  Levesconte,  for  plaintiff. 

G.  H.  Levy,  for  defendant  company. 

The  Master  held  that  the  affidavits  of  the  directors  of 
the  company  were  conclusive  as  to  the  value  of  the  plaintiff's 
stock,  and,  as  he  did  not  appear  to  have  any  other  means 
within  the  jurisdiction,  his  application  failed. 

Motion  dismissed  with  costs  to  defendant  company  in  any 
event. 


Meredith,  J.  October  9th,  1902. 

TRIAL. 

DOMINION  BANK  v.  EWING. 

Promissory  Note— Forgery— -Notice — No  Repudiation  —  Ratification — 

Estoppel, 

Action  upon  a  promissory  note.     Defence,  forgery. 

A.  B.  Aylesworth,  K.C.,  and  W.  B.  Milliken,  for  plaintiffs. 

H.  S.  Osier,  K.C.,  and  F.  p.  Osier,  for  defendants. 

Meredith,  J. : — The  note  was  not  made  by  or  with  the 
authority  of  defendants;  but,  immediately  after  it  was  nego- 
tiated, they  became  aware,  through  a  notice  which  the  plain- 
tiffs sent  them,  of  it,  and  that  the  plaintiffs  were  the  holders 
of  it,  relying  upon  its  genuineness;  and  immediately  after 
receiving  such  notice  they  communicated  with  the  person  who 
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had  negotiated  the  note,  and,  at  his  instance  and  for  his 
benefit,  abstained  from  repudiating  it  until  about  four  months 
afterwards.  This  they  did  against  the  advice  of  their  solici- 
tor, and  in  the  belief  that  their  failing  to  promptly  repudiate 
would  make  them  liable  to  pay  the  note.  They  took  the  risk 
in  the  expectation  that  the  person  who  had  negotiated  the 
note  would  be  obliged  to,  and  would,  take  it  up  before  ma- 
turity, and  in  order  to  screen  and  accommodate  him  mean- 
time. Under  these  circumstances  the  defendants  are  liable. 
Scott  V.  Bank  of  New  Brunswick,  23  S.  C.  E.  277,  Brook  v. 
Hook,  L.  E.  6  Ex.  89,  McKenzie  v.  British  Linen  Co.,  6  App. 
Cas.  82,  referred  to.  Whether  there  could  be  ratification,  and 
whether  there  was  ratification,  the  defendants  were  estopped 
from  denying  the  making  of  the  note.  Ogilvie  v.  West  Aus- 
tralian Mortgage  and  Agency  Corporation,  [1896]  A.  C. 
257,  269,  270,  and  Merchants  Bank  v.  Lucas,  15  A.  E.  573, 
587,  referred  to. 

Judgment  for  plaintiffs  for  amount  of  note  with  costs. 


Britton,  J.  October  9th,  1902. 

TRIAL. 

HOLNESS  V.  EUSSELL. 

Deed— Conveyance  of  Land — Cutting  down  to  Mortgage — Improvidence 

—Fraud, 

Action  by  Elizabeth  Holness  to  have  a  deed  of  certain 
houses  and  land  in  the  village  of  East  Toronto,  and  a  bill  of 
sale  of  certain  chattels,  which  she  executed  in  favour  of  de- 
fendant, John  Eussell,  on  the  13th  July,  1893,  set  aside  and 
declared  to  be  a  mortgage  only,  and  for  an  account  of  the 
rents  and  profits  of  the  land,  and  a  return  of  the  chattels,  or 
their  value.  She  also  alleged  (in  the  alternative)  that  the 
transaction  on  her  part  was  an  improvident  one,  and  that  she 
acted  entirely  upon  the  suggestion  and  recommendation  of 
defendant  and  without  any  independent  advice.  The  de- 
fendant denied  that  there  was  any  agreement  that  he  should 
make  a  loan  upon  the  security  of  the  property,  and  asserted 
that  he  purchased  both  land  and  chattels  for  a  fair  price, 
$1,200,  which  he  paid  to  plaintiff. 

E.  Coatsworth,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  for  defendant. 

Britton,  J.,  after  reviewing  the  evidence,  held  that, 
having  regard  to  McMicken  v.  Ontario  Bank,  20  S.  C.  E.  548, 
ii  could  not  be  declared  that  the  deed,  absolute  on  its  face, 
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was  intended  to  operate  as  a  mortgage  only.  As  to  the  impro- 
vidence alleged^  he  held  that  the  defendant  had  not  taken  un- 
due advantage  of  plaintiff  by  reason  of  circumstances  such  as 
governed  the  decision  in  Slator  v.  Nolan,  Ir.  E.  11  Eq.  386, 
cited  in'  Waters  v.  Donnelly,  9  0.  R.  at  p.  401.  The  plaintiff 
was  not  at  the  time  of  the  sale  in  "  distress.^'  She  could  not 
be  charged  with  "wildness"  or  general  "recklessness"  or 
want  of  care.  See  Wallis  v.  Andrews,  16  6r.  624;  Evans  v. 
Llewellan,  3  Cox  333 ;  Fry  v.  Lane,  40  Ch.  D.  312.  There, 
no  doubt,  was  undervalue  here,  but  not  so  gross  as  in  itself  to 
iimount  to  evidence  of  fraud. 

Action  dismissed  without  costs. 


October  9th,  1902. 

C.  A. 

SAWERS  V.  CITY  OF  TORONTO. 

Abseasment  and  Taxes— Distress— **Own€r** — Affreement  for  Purchase 
— Part  Performance— Local  Improvement  Rates — Abandonment  of 
Distress. 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  dismiss- 
ing action  for  illegal  distress  for  taxes.  The  facts  are  stated 
in  the  judgment  appealed  against,  2  0.  L.  R.  717. 

J.  W.  McCuUough  and  S.  W.  McKeown,  for  plaintiff. 

J.  S.  Fullerton,  K.C.,  and  W.  C.  Chisholm,  for  defend- 
ants. 

On  the  19th  September,  1902,  the  Court  intimated  that 
the  appeal  was  dismissed. 

On  the  9th  October  the  opinion  of  the  Court  (Osler, 
Maclennan,  Moss,  Garrow,  J  J.  A.)  was  delivered  by 

* 

Garrow,  J. A.: — The  Chancellor  has  seen  fit,  with,  I 
think,  probability  at  least  on  his  side,  to  accept  defendants' 
version,  and  to  hold  that  there  was  no  abandonment.  We 
certainly  ought  not  to  reverse  that  conclusion. 

Upon  the  other  leading  question,  namely,  whether 
plaintiff  was  an  "  owner,"  wit)iin  the  meaning  of  the  Assess- 
ment Act,  I  have,  after  some  doubt,  come  to  the  conclusion 
that  the  judgment  appealed  against  is  right  in  holding  that 
he  was  an  "owner,"  and  not  merely  a  tenant  or  occupant; 
and  this  is,  of  course,  decisive  of  the  action,  because,  if  he 
was  an  "  owner,"  his  goods  and  chattels  on  the  assessed  prem- 
ises were  liable  to  seizure  for  the  unpaid  taxes,  whether  his 
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name  is  in  the  collector's  roll  or  not:  E.  S.  0.  1887  ch.  224, 
sec.  135,  sub-sec.  1  (3). 

[Re  Flett  and  United  Counties  of  Prescott  and  Russell, 
IS  A.  R.  1,  distinguished.] 

Here  the  inquiry  is,  who,  in  the  circumstances  which  exist, 
is  the  taxable  owner?  There  must  always  be  such  a  person 
somewhere  after  grant  from  the  Crown.  No  other  property 
interests  are  inyolved,  and  it,  therefore,  seems  fair  to  look  at 
the  matter  as  if  it  were  simply  one  between  the  vendor  and 
the  vendee  under  such  an  instrument,  and,  looking  at  it  in 
that  way,  I  think  the  proper  conclusion  is,  that  for  the  pur- 
poses of  taxation  the  vendee  who  is  in  possession  under  such 
a  contract  as  the  one  in  question,  is  to  be  regarded  as  an 
owner  and  liable  for  the  taxes.  An  additional  reason  for  so 
holding  in  the  present  case  is,  that  the  plaintiff  had  agreed 
with  his  vendor  to  pay  the  taxes. 

It  was  urged  that  there  was  no  demand  of  payment,  as 
required  by  sec.  134.  ^The  fair  inference,  however,  is,  upon 
the  evidence,  that  such  demand  was  duly  made,  as  the  learned 
Chancellor  has  found.  Cogent  evidence  of  the  demand  is,  I 
think,  to  be  found  in  the  fact  that  plaintiff  actually  paid  the 
first  instalment.  True,  he  now  says  this  was  paid  in  his  ab- 
sence by  mistake ;  but  it  was  paid  with  his  money,  and  we  find 
no  evidence  that  he  made  any  attempt  upon  his  jeturn  to  have 
the  mistake  rectified  and  the  money  refunded  before  this  diffi- 
culty arose. 

,  Then  it  is  said  the  time  for  the  return  of  the  roll  had  ex- 
pired, and  the  collector  was  therefore  functus  officio.  The 
roll  had  not  in  fact  been  returned,  and  still  at  the  time  of  the 
seizure  was  in  the  hands  of  the  collector,  who  was  still  col- 
lector, and  this  was  long  ago  determined,  properly  we  think, 
to  be  all  that  is  necessary  to  entitle  him  to  proceed:  New- 
berry V.  Stephens,  16  U.  C.  R.  65;  Lewis  v.  Brady,  17  0.  R. 
377 ;  McDonell  v.  City  of  Toronto,  1  0.  W.  R.  494. 

Appeal  dismissed  with  costs. 


October  9th,  1902. 
C.  A. 

HPJNNING  V.  MACLEAN". 

Will— Construction— Alternative  Disposition— Death  of  Testator  and 
Wife  "  at  the  Same  Time "  —  Lapse  of  Sixteen  Days  between 
Deaths — Intestacy. 

Appeal  by  defendants  Catherine  Isabella  Maclean,  Minnie 
MacTavish,  and  the  executors  of  the  will  of  the  deceased 
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defendant  Marianne  Ball,  from  a  part  of  the  judgment  of  a 
Divisional  Court  (8  0.  L.  R.  169)  reversing  the  judgment  of 
Falconbridge,  C.J.,  at  the  trial,  and  declaring  that  the 
alternative  provisions  contained  in  the  second  paragraph  of 
the  will  of  the  late  Thomas  Henning,  made  on  the  10th  June, 

1887,  never  took  effect,  and  that  his  estate  descended  to  his 
next  of  kin  as  upon  an  intestacy,  and  that  the  executors  ap- 
pointed by  the  alternative  provisions  of  the  will,  to  whom 
probate  was  granted,  became  trustees  for  the  next  of  kin. 
The  testator,  by  the  first  clause  of  his  will,  gave  all  his  estate 
to  his  wife  and  appointed  her  executrix.  The  second  clause 
began :  "  In  case  both  my  wife  and  myself  should  by  acci- 
dent or  otherwise  be  deprived  of  life  at  the  same  time,  I  re- 
quest the  following  disposition  to  be  made  of  my  property/' 
And  he  then  went  on  to  divide  his  estate  and  appoint  execu- 
tors. The  appellants  were  given  life  interests  in  part  of  his 
estate,  and  so  was  one  of  the  plaintiffs,  the  testator's  brother, 
John  Henning.  The  executors  proved  the  will,  upon  the 
assumption  that  the  testator  and  his  wife  died  at  the  same 
time,  and  retained  the  corpus  of  the  estate  under  their  con- 
trol, paying  out  the  income  to  the  persons  named  as  bene- 
ficiaries.   The  wife  of  the  testator  died  on  the  11th  December, 

1888,  and  the  testator  on  the  27th  of  the  same  month.  Both 
were  ill  at  the  same  time,  of  the  disease  which  caused 
their  respective  deaths,  but  there  was  an  interval  of  16  days 
between  the  two.  The  Divisional  Court  held  that  they  were 
not  'deprived  of  life  at  the  same  time,''  and,  as  the  other 
event,  of  the  testator  surviving  his  wife,  had  not  been  pro- 
vided for  by  the  will,  that  he,  in  efEect,  died  intestate. 

A.  B.  Aylesworth,  K.C.,  and  A.  S.  Ball,  K.C.,  for  appel- 
lants, contended  that  the  testator  and  wife  both  died,  or  were 
both  dead,  ^^  at  the  same  time,''  within  the  meaning  of  that 
expression  as  used  in  the  will. 

C.  Robinson,  K.C.,  H.  J.  Scott,  K.C.,  and  H.  O'Brien, 
K.C.,  for  plaintiffs. 

J.  G.  O'Donohue,  for  defendant  Clara  Henning. 

OsLER,  J.A. : — I  am  unable  to  understand  how  two  per- 
sons can,  by  any  reasonable  intendment,  in  the  construction 
of  plain  language,  be  said  to  have  been  deprived  of  life  "  at 
the  same  time,"  no  matter  what  may  have  been  the  cause  of 
their  deaths,  when  one  of  them  has  survived  the  other  by  a 
fortnight.  If,  therefore,  the  event  of  the  testator  and  his 
wife  being  deprived  of  life  at  the  same  time  was  an  event  or 
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condition  on  the  happening  of  which  only  the  bequests  pro- 
vided for  by  the  second  clause  of  the  will  were  to  arise,  I  think 
they  fail  because  that  event  did  not  happen.  On  the  con- 
trary, the  testator  survived  his  wife  for  the  time  I  have  men- 
tioned, and,  if  that  be  material,  was  for  the  greater  part  of 
the  period  in  such  a  condition  as  to  be  capable  of  making 
another  will. 

It  is,  however,  suggested — ^though  the  point  was  not  taken 
below — that,  reading  the  first  and  second  clauses  of  the  will 
together,  the  latter  should  be  considered  as. meaning  "in  case 
my  wife  does  not  survive  me,''  and  that  the  testator  meant  by 
the  language  he  has  employed  in  the  two  clauses,  to  provide 
simply  for  the  two  events,  that  of  his  wife  surviving  him  and 
that  of  her  not  surviving  him.  With  all  respect,  I  think  that 
to  adopt  this  construction  would  be  to  take  an  inadmissible 
liberty  with  the  (to  me)  plain  words  of  the  instrument.  To 
paraphrase  it  in  this  manner  would  be  to  make  a  will  for  the 
testator,  and  to  provide  for  an  event  which,  for  anything  we 
can  know,  he  may  have  anticipated,  reserving  his  intention 
to  make  a  different  disposition  of  his  property  if  it  should 
occur-  What  the  testator  tells  us  is  practically  this:  "If 
my  wife  survives  me,  I  give  her  all.  If  we  should  die  at  the 
same  time  by  accident  or  otherwise — in  which  event  she  will 
of  course  take  nothing  and  I  shall  have  no  opportunity  of 
making  another  will-rl  provide  for  that  event  by  the  follow- 
ing dispositions.  There  is  a  third  contingency — ^that  of  my 
surviving  her — ^but,  if  that  occurs,  it  will  be  time  enough  for 
me  to  consider  what  testamentary  disposition  I  shall  then 
make  of  my  property.'' 

To  read  the  second  clause  as  merely  saying  "  in  case  my 
wife  does  not  survive  me,"  would  be  to  include  the  two  con- 
tingencies (1)  of  the  testator  and  his  wife  both  dying  at  the 
same  time,  which  is  what  is  expressly  provided  for,  and  (2) 
of  her  pre-deceasing  him,  which  is  not. 

The  language  of  the  clause,  I  repeat,  is  to  me  too  plain  to 
warrant  us  in  holding  that  the  true  contingency  guarded  or 
provided  against,  was  the  mere  non-survival  of  the  wife,  and 
I,  therefore,  cannot  treat  the  case  as  being  ruled  by  such 
authorities  as  Davies  v.  Davies,  47  L.  T.  N".  S.  40,  and  others 
of  that  class- 

Armour,  C.J.O.,  and  Moss,  J.A.,  gave  written  reasons 
for  coming  to  the  same  conclusion. 

Maclennan,  J.A.  (after  referring  to  the  terms  of  the 
will  and  the  circumstances)  : — The  testator  is  making  his  will 
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in  contemplation  of  his  own  death.  That  is  what  is  upper- 
most in  his  mind.  "  I  do  make  this  my  last  will  and  testa- 
ment.^'    No  contemplation  of  any  subsequent  or  further  will. 

The  first  clause  contemplates  his  wife  being  alive  at  his 
own  death.  He  gives  all  to  her  in  that  case  and  makes  her 
sole  executrix.  It  is  as  if  he  had  said :  "I  give  all  to  her,  if -she 
shall  be  living  at  my  death/'  He  knows  that  if  she  should 
not  be  then  living  his  gift  to  her  would  fail. 

That  case  having  been  provided  for,  he  next  considers  the 
case  of  her  not  being  then  living.     That  is  the  case  which 
still  remains  to  be  provided  for.     It  is  said  he  has  not  pro- 
vided for  the  general  case  of  her  not  being  then  living,  but 
only  for  one  particular  and  very  special  instance  of  the  gen- 
eral case,  namely,  the  case  of  his  wife  dying  at  the  very  same 
instant  as  himself.     If  that  is  so,  it  is  certainly  very  strange. 
However,  he  does  proceed  to  consider,  if  not  the  case  of  his 
wife  not  surviving  him,  one  of  the  cases  of  her  not  doing  so, 
and  what  is  to  be  done  with  his  property  in  that  case.     He 
himself  is  dead,  and  what  if  his  wife  shall  also  be  dead  at  the 
same  time,  by  accident  or  otherwise,  so  as  not  to  take  his 
property  as  provided  in  the  first  clause?    The  phrase  he  uses 
is,  "  in  case  both  my  wife  and  myself  should  by  accident  or 
otherwise  be  deprived  of  life  at  the  same  time,  I  request/'  etc. 
*'  Deprived  of  life ''  is  equivalent  to  "  dead,"'  and  the  phrase 
U  as  if  he  had  said  "  in  case  both  my  wife  and  myself  should 
be  dead  at  the  same  time."    It  is  true,  that  language  is  large 
enough  in  itself  to  include  the  case  of  the  wife  dying  after 
him,  as  well  as  the  case  of  her  dying  before  him,  but  he  has 
already  in  the  first  clause  provided  for  the  first  case,  namely, 
that  of  her  dying  after  him.    That  is  provided  for  in  the  first 
clause,  and  the  second  clause  will,  if  possible,  be  construed 
so  as  to  be  consistent  with  it.     I  think  it  cannot  be  denied 
that  the  event  which  has  occurred  is  a  case   of  both   being 
deprived  of  life,  that  is,  dead  at  the  same  time.     The  will  is 
to  operate  at  the  testator's  death  and  not  before,  and  at  the 
same  time  the  wife  is  dead  also.     I  think  that  is  the  true  con- 
struction of  the  will.     Unless  it  be  so  construed,  the  result 
is  intestacy.     The  testator  has  failed  to  do  what  he  intended 
to  do,  namely,  to  dispose  of  his  property  at  his  death.     The 
Court  favours  a  construction  which  prevents  intestacy:  Jar- 
man,  5th  ed.,  809  n.  (1). 

The  scheme  of"  the  will  is  very  simple.  If  his  wife  sur- 
vived him,  she  was  to*  have  everything  and  be  sole  executrix. 
If  she  should  not  survive  him,  it  was  to  go  partly  to  his  own 
relatives,  partly  to  the  relatives  of  his  wife,  and  partly  to 
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charity,  and  two  of  his  wife's  relatives  were  to  be  executors^ 
He  did  not  intend  to  die  intestate  to  any  extent.  It  was  his- 
last  will  and  testament,  and  every  intendment  ought  to  be 
jnade  of  which  the  language,  used  fairly,  admits  to  prevent 
intestacy.     I  think  the  language  used  admits  of  that. 

In  the  case  of  Davies  v.  Da  vies,  47  L.  T.  N".  S.  42,  in  order 
to  give  effect  to  the  general  scope  of  a  will.  Fry,  J.,  held- that 
the  words,  "  in  case  of  my  wife  dying  within  twelve  months 
of  my  own  decease,^'  meant  the  case  of  her  not  being  alive  at 
the  expiration  of  the  twelve  months,  and  so  included  the  case 
which  happened,  namely,  her  having  died  before  the  testator. 

If  it  were  necessary  to  the  decision  of  this  case,  which  I 
do  not  think  it  is,  to  say  that  the  testator's  act  was  irrational 
and  absurd  if  he  meant  to  confine  the  disposition  made  in 
the  second  clause  of  his  will  to  the  case  of  his  wife  and  him- 
self dying  at  the  same  moment  of  time,  and  that  he  did  not 
intend  to  provide  for  the  general  case  of  his  wife  not  surviv- 
ing him,  but,  in  case  of  her  dying  before  him,  meant  to  die 
intestate,  I  should  be  compelled  to  say  it  was.  I  think  the- 
testator  has  used  words  which  are  capable  of  a  meaning  which 
gives  effect  to  the  testator's  intention,  and,  that  being  so,  I 
think  we  are  bound  to  adopt  that  meaning.  In  the  Goods 
of  Hugo,  2  P.  D.  73,  referred  to  by  the  Chief  Justice  of  the 
Common  Pleas  in  his  judgment,  was  a  totally  different  case 
from  the  present.  There  the  testator  had  made  a  will,  and 
some  years  after  he  and  his  wife  made  a  joint  will  expressed 
to  be  ^'in  case  we  should  be  called  out  of  the  world  at  one 
and  the  same  time  bv  one  and  the  same  accident."  It  was 
held  to  be  conditionaU  and  the  event  not  having  occurred, 
inoperative,  so  as  not  even  to  revoke  the  previous  will. 

I  think  the  appeal  should  be  allowed. 

Garrow,  J.A.,  gave  written  reasons,  to  the  same  effect,  for 
allowing  the  appeal. 

Appeal  dismissed  with  costs;  Maclennan  and  Garrow^, 
JJ.A.,  dissenting. 


October  9th,  1902. 
C.  A. 

Re  leach  and  CITY  OF  TORONTO. 

Assessment  and  Taxes— Local  Improvement  Rates—Sidewalk — Lessee- 
of  Land  from,  the  Crown— Dedication  of  Private  Way  as  Public 
Highway, 

Case  stated  under  the  Assessment  Act  by  the  Lieutenant- 
Governor  in  council  for  the  opinion  of  the  Court. 
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The  question  involved  was  the  right  to  charge  lessees  of 
property  of  the  University  of  Toronto  on. College' street,  in 
the  city  of  Toronto,  holding  under  leases  in  existence  at  the 
date  of  the  agreement  between  the  city  corporation  and  the 
University,  confirmed  by  and  set  out  in  a  schedule  to  52  Vict 
•ch.  53  (0.),  with  a  part  of  the  cost  of  local  improvements  on 
College  street.  McDougall,  Co.J.,  held,  aflfirming  the  find- 
ing of  the  Court  of  Revision,  that  the  lessees  were  chargeable, 
mainly  on  the  ground  that  by  the  agreement  in  question  Col- 
lege street  had  been  made  a  public  highway  of  the  city. 

The  case  was  heard  by  Osler,  Maclennan,  Garrow, 
JJ.A. 

J.  A.  Paterson,  K.C.,  for  the  lessee. 

J.  S.  FuUerton,  K.C.,  and  A.  F.  Lobb,  for  the  city  cor- 
poration. 

Osler,  J.A.   (after  setting  out  the  facts  at  length) : — 

The  question  submitted  to  the  Court  is  whether,  in  view 
of  the  deeds,  documents,  agreements,  and  statutes  referred  to, 
the  said  Leach  or  his  interest  in  the  property  of  the  Crown 
€0  leased  to  him,  is  liable  for  local  rates  for  the  sidewalk  in 
question ;  or  vehether  the  corporation  of  the  city  of  Toronto) 
is  liable,  under  its  covenants  and  agreements  with  the  Crown, 
to  maintain  the  sidewalks  upon  the  said  street  in  proper  order 
at  the  expense  of  the  city  of  Toronto,  and  so  as  to  free  the 
said  Leach  therefrom  as  a  local  improvement. 

The  main  argument  for  the  appellant  proceeded,  I  think, 
upon  a  misconception  of  his  position  in  relation  to  the  lease 
to  the  city  of  1859.  He  seems  to  have  considered  that,  as  a 
subsequent  lessee  of  the  Crown  of  lands  fronting  on  tiie 
avenues,  he  had  some  right  or  interest  in  maintaining  the 
conditions  created  by  the  earlier  lease  in  respect  of  the  city's 
obligation  to  keep  the  avenues  in  repair.  I  think  this  is  a 
mistake.  The  appellant  had,  as  lessee  of  the  Crown,  a  right 
•of  access  to  and  from  the  front  of  his  premises.  Of  that  he 
could  not  be  deprived,  and  the  city  had  covenanted  with  his 
lessor  that  he  should  be  permitted  to  enjoy  it.  He  had  no 
right,  as  against  the  city,  to  compel  them  to  keep  the  avenues 
in  repair.  The  Crown  had  rights  in  that  respect  under  the 
•city^s  covenant,  but  these  were  rights  which  it  might  have 
•released  or  refused  to  enforce,  and  they  would  come  to  an  end 
with  the  forfeiture  of  the  lease. 

Short  of  interfering  with  his  right  of  access,  there  was 
nothing  in  the  situation  of  all  three  parties  to  prevent  the 
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Crown-  from  dealing  with  the  city  without  regard  to  the  ap- 
pellant. It  might  have  maintained  the  forfeiture  of  the  lease, 
or  might  have  reinstated  it,  with  such  variations  in  its  terms 
as  might  be  agreed  upon;  and  of  these,  so  long  as  the  appel- 
lant's access  was  not  interfered  with,  he  would  have  no  right 
to  complain.  The  latter  course  was  taken,  the  forfeiture  was 
M  aived,  the  lease  was  set  up  again,  the  rental  being  increased 
from  $1  to  $6,000  per  annum;  and  the  Crown  dedicated  to 
the  public,  without  restriction,  the  two  principal  avenues  to 
the  park,  from  Queen  street  and  Yonge  street,  which  the  city 
had  by  the  lease  of  1859  agreed  to  keep  in  repair.  I  say  with- 
out restriction,  because  the  right  reserved  by  the  Crown  to 
require  the  owners  of  property  adjacent  to  the  avenues  who 
had  not  theretofore  acquired  rights  of  access  thereto,  to  pay 
for  the  game,  does  not  affect  the  appellant  or  the  character  of 
the  highways  so  dedicated.  The  avenues  became  public  high- 
ways which,  by  sec.  601  of  the  Municipal  Act,  are  vested  in 
the  city,  and  the  city  is  bound  by  sec.  606  of  the  Act  to  keep 
them  as  such  in  repair.  The  obligation  of  the  city  now, 
therefore,  rests  upon  the  statute,  not  upon  its  covenant,  which 
cqases  to  have  any  application  under  the  new  state  of  things. 

It  was  pressed  upon  us  that  the  Crown  could  not,  by  dedi- 
cation or  otherwise  consequent  upon  a  private  agreement  be- 
tween itself  and  the  city,  alter  the  character  of  the  right  of 
way  which  the  appellant  had  over  the  avenues.  The  way  was 
simply  converted  into  a  public  highway,  and  I  am  not  aware 
of  any  legal  right  of  the  appellant  which  was  infringed 
thereby.  His  right  of  user  of  the  road  was  not  derogated 
from  or  made  more  onerous,  and  if  new  liabilities  are  or  may 
be  cast  upon  him  as  an  adjoining  property  owner  in  conse- 
quence thereof,  he  is  in  no  worse  situation  than  a  freeholder 
adjoining  whose  property  a  new  street  has  been  opened,  or 
whose  private  right  of  way  such  as  the  appellant  had  over 
the  property  of  another  has  been  enlarged  by  expropriation 
or  dedication  of  the  land  over  which  it  exists  as  a  public 
highway.  The  cit/s  covenant  with  the  Crown  to  permit 
persons  in  the  situation  of  the  appellant  to  have  "  free  access 
through  the  park  and  avenues''  necessarily  came  to  an  end 
with  the  forfeiture  of  the  lease.  We  may  suppose  that  as 
tenant  of  the  Crown  he  would  still  have  a  right  of  access 
through  the  avenue.  But  this  could  not  control  the  right 
of  the  Crown  to  dedicate  the  avenues  as  public  highways,  a 
right  which  it  exercised  in  reinstating  the  lease. 

It  was  also  argued  by  Mr.  Paterson  that  the  third  clause 
of  the  agreement  shewed  that  the  intention  of  the  parties  was 
that  the  estate  or  interest  of  existing  leaseholders  fronting  on 
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the  ^venues  should  not  become  liable  to  assessment  for  local 
improvements.  I  think  this  clause  is  an  attempt  to  provide 
for  the  case  of  future  leaseholders,  bift  it  goes  no  further. 
There  is  no  express  exemption  of  others.  They  are  simply 
left  to  the  operation  of  the  general  law,  which  in  the  case  of 
such  an  improvement  as  that  in  question  here,  viz.,  a  plank 
sidewalk,  appears  to  be  found  in  sec.  677  of  the  Municipal 
Act.  But  in  the  case  of  other  local  improvements,  the  power 
to  make  which  depends  upon  the  consent,  expressed  or  im- 
plied, given,  or  not  withheld,  of  the  owners  of  the  property 
to  be  benefited,  the  question  whether  a  person  in  the  situa- 
tion of  the  appellant,  i.e.,  a  lessee  of  the  Crown  under  whose 
covenant  "  to  pay  taxes "  no  liability  to  pay  taxes  for  local 
improvements  to  his  lessor  can  arise  or  exist,  can  be  regarded 
as  an  owner  within  the  meaning  of  sec.  668  (2),  and  other 
clauses  of  the  local  improvement  code  of  sections,  is  one  of 
great  importance,  and,  to  my  mind,  does  not  admit  of  an 
easy  solution  in  favour  of  the  respondents.  This,  however,  is 
not  before  us  nor  involved  in  the  determination  of  the  appeal. 

The  questions  submitted  will,  therefore,  be  answered :  that 
the  interest  of  the  appellant  in  the  property  leased  by  him 
from  the  Crown,  on  College  street,  is  liable  to  be  assessed  for 
local  rates  for  the  plank  sidewalk  in  question,  under  sec.  676 
of  the  Municipal  Act ;  and  that  the  corporation  is  not  liable 
under  its  former  covenants  and  agreements  with  the  Crown^ 
or  otherwise  than  under  the  Municipal  Act,  to  maintain  the 
same. 

Maclennan,  J.A.,  gave  a  written  opinion  to  the  same 
efEect. 

Garrovv,  J.A.,  also  concurred. 

October  9th,  1902. 
C.A. 

TOWNSHIP  OF  LOCHIEL/V.  TOWISTSHIP  OF  EAST 

HAWKESBURY. 

Wap—Pullic  Highway  heticeen  Totcnships— Existence  and  Locatiow 
of —  Boundary  Line  —  Records  of  Crown  Lands  Department-^ 
Surveys— Field  Notes. 

Appeal  by  plaintiffs  from  judgment  of  Ferguson,  J.,  in 
so  far  as  it  was  against  plaintiffs,  in  an  action  brought  for  a 
declaration  that  a  government  allowance  for  a  public  road 
exists  between  the  plaintiff  township,"  in  the  county  of  Glen- 
garry, and  the  defendant  township,  in  the  county  of  Prescott, 
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and  between  the  respective  gores  of  the  townships,  and  that 
finch  allowance  is  upon  th^  boundary  line  between  the  town- 
ships. 

The  questions  upon  the  appeal  were,  whether  there  is  a 
common  and  public  highway  between  the  townships,  and  Ff 
there  is,  where  located. 

These  questions  arise  now  more  than  a  century  after  the 
supposed  erection  of  the  highway,  and  when  no  proof  of  any 
work  on  the  ground  can  be  obtained  to  aid  in  their  determina- 
tion. 

The  appeal  was  heard  before  Armour,  C.J.O.,.  Osler, 
Maclennan,  Moss,  JJ.A. 

D.  B.  Maclennan,  K.C.,  and  E.  H.  Tiffany,  Alexandria, 
for  plaintiffs. 

J.  Leitch,  K.C.,  and  C.  G.  O'Brian,  L^Orignal,  for  de- 
fendants. 

Moss,  J.A. : — -There  are  now  no  traces  of  the  actual  work 
upon  the  ground  in  the  course  of  the  original  surveys.  The 
finding  as  to  the  existence  or  not  of  an  original  allowance  for 
Toad  on  the  boundary  between  East  Hawkesbury  and  Lochiel 
must  depend  upon  the  records  in  the  department  of  Crown 
lands,  and  the  proper  inferences  to  be  drawn  from  what  is  to 
be  there  found,  taken  in  connection  with  the  dealings  of  the 
department  with  the  lands  affected  by  them.  And  I  think 
that  it  ought  to  be  assumed,  in  the  absence  of  evidence  to  the 
contrary,  that  in  providing  for  and  directing  the  survey  of 
the  townships  in  question,  the  department  did  not  intend  to 
depart  from  the  usual  practice  in  regard  to  surveys  or  to 
introduce  any  special  or  extraordinary  features  into  it.  So 
far  as  the  instructions  to  Wm.  Fortune  to  survey  Hawkes- 
bury can  be  gathered  from  the  records,  it  appears  that  he  was 
-directed  to  conform  to  the  general  instructions  already  in  his 
possession. 

There  is  little  reason  for  doubting  that  these  embraced 
copies  of  such  of  the  rules  and  regulations  for  the  conduct  of 
the  land  office  department  as  pertained  to  the  form  and  dimen- 
sions of  townships,  and  that  Fortune  was  well  aware  of  the 
requirements  applicable  to  laying  out  a  township,  whether 
situate  on  a  river,  as  Hawkesbury  was,  or  otherwise. 

It  seems  clear  that  the  invariable  practice  of  the  depart- 
ment, and  of  surveyors  making  surveys  under  the  direction  of 
the  department,  was  to  leave  an  allowance  for  a  road  between 
adjoining  townships. 
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No  record  is  shewn  of  any  departure  from  this  practice, 
unless  the  case  of  Hawkesbury  constitutes  one.  Cases  are 
spoken  of  in  which  a  road  only  half  a  chain  in  width  has  been 
left,  others  where  a  chain  and  a  half  and  even  a  double  width 
or  double  allowance  has  been  left,  but  no  case  of  no  allowance 
has  been  shewn,  unless  this  case  furnishes  one.  But  I  da 
not  think  there  is  anything  in  the  facts  or  circumstances  of 
this  case  to  warrant  us  in  assuming  that  such  an  unusual 
course  was  intended  or  adopted.  Too  much  weight  ought  not 
to  be  attached  to  the  circumstance  that  the  copy  of  Fortune^s 
play  of  survey  in  the  department  does  not  indicate,  by  the 
presence  of  two  lines  at  a  distance  from  each  other,  which  by 
scale  would  make  the  width  of  a  road,  the  existence  of  a  road 
on  the  boundary  between  Hawkesbury  and  Lochiel. 

The  same  omission  appears  with  regard  to  the  roads  in 
front  of  the  concessions,  although  it  is  quite  apparent  from 
the  field  notes  that  an  allowance  for  such  roads  was  left  in 
the  survey.  Rather  ought  the  preference  be  given  to  the 
working  plans  on  record  in  the  department,  which  do  shew 
the  roads  in  both  places.  According  to  the  evidence  of  Mr. 
G.  B.  Kirkpatrick,  director  of  surveys  in  the  department  of 
Crown  lands,  it  was  not  an  unusual  thing  for  the  early  sur- 
veyors to  omit  to  shew  allowances  for  roads  by  two  parallel 
lines  in  their  plans.  The  absence  of  lines  to  mark  a  roadway 
on  a  plan  of  survey  made  in  the  latter  part  of  the  18ih  century 
is  not  inconsistent  with  a  road  having  been  actually  provided 
for  in  the  survey. 

And  when  it  is  found  that  the  department,  in  its  working 
plans,  compiled  from  the  records  of  the  survey,  and  such 
other  information  as  it  presumably  had  at  the  time,  has  re- 
cognized the  existence  of  roadways,  and  that  numerous  pat- 
ents for  lots  have  issued  with  reference  to  the  existence  of 
such  roadways,  it  should  be  taken  that  they  were  properly 
provided  for  in  the  survey,  unless  cogent  evidence  to  the  con- 
trary is  forthcoming. 

The  defendants  rely  strongly  upon  Fortune^s  field  notes 
as  shewing  the  absence  of  any  provision  for  a  roadway.  I 
have  endeavoured  to  follow  them  throughout,  and  I  do  not 
think  they  lead  to  the  conclusion  contended  for  by  the  de- 
fendants, but  rather  the  contrary. 

Upon  the  whole  case  I  agree  in  the  conclusion  that  there 
is  a  road  allowance  between  the  townships,  not  merely  between 
East  Hawkesbury  and  the  gore  of  Lochiel,  but  also  along  the 
easterly  boundary  of  Lochiel,  and  I  think  there  ought  to  be 
a  declaration  to  that  eflPect.     No  owner  of  any  of  the  lots  held 
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under  patents  containing  words  of  description  appearing  t©. 
carry  the  lands  to  the  boundary  between  Hawkesbury  and 
Lancaster,  or  to  the  easterly  boundary  line  of  Lancaster,  or 
words  of  similar  import,  is  before  the  Court,  and,  so  far  as 
this  litigation  is  concerned,  such  owners  are  left  in  possession 
of  whatever  rights  (if  any)  such  words  may  give  them. 

Armour,  C.J.O.,  and  Maclennan,  J.A.,  gave  lengthy 
reasons  in  writing  for  arriving  at  the  same  result. 

OsLER,  J.A.,  dissented,  also  giving  his  reasons  in  writing. 


October  9th,  1902. 
C.  A. 

MTJTCHMOE  v.  WATERLOO  MUTUAL  FIRE  INS.  CO. 

Fire  Insurance— Conditions— Prior  Insurance — Subsequent  Insurance 
Substituted  Insurance— Assent— Estoppel — Findings  of  Jury, 

Appeal  by  defendants  from  judgment  of  Ferguson,  J., 
in  favour  of  plaintiff,  upon  the  findings  of  the  jury,  in  an. 
action  upon  a  policy  of  fire  insurance. 

A.  B.  Aylesworth,  K.C.,  for  appellants.       * 

W.  Nesbitt,  K.C.,  and  T.  A.  Beament,  Orillia,  for  plain- 
tiff. 

The  judgment  of  the  Court  (Armour,  C.J.O.,  Osler, 
Moss,  J  J.  A.)  was  delivered  by 

Osler,  J.A.  : — The  company  defend  the  action  on  two 
grounds : — 

1.  That  at  the  time  of  the  application  for  the  policy  sued 
on,  and  at  the  time  of  issuing  it,  there  was  prior  insurance 
upon  the  insured  premises  in  another  company,  the  Hand-in- 
Hand,  to  the  extent  of  $4,000,  which  was  not  assented  to  by 
defendants,  and  that  no  assent  thereto  by  them  is  indorsed" 
thereon,  nor  does  it  appear  therein;  and,  therefore,  under 
statutory  condition  8  the  defendants  are  not  liable  on  their 
policy. 

This  defence  fails.  In  the  application  for  insurance  in 
defendant  company  it  is  stated  that  there  is  prior  insurance 
in  two  companies,  specifying  the  Hand-in-Hand  and  the  Sun 
Fire,  apparently  $4,000  in  each,  with  which  the  insurance 
applied  for  is  intended  to  be  concurrent.  In  defendants' 
policy  they  refer  to  the  property  insured  by  them  as  "  repre- 
sented in  the  application  as  otherwise  insured  for  $4,000, 
warranted  concurrent,^'  but  do  not  specify  the  company  im 
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•which  the  insurance  exists.  They  plead  only  a  prior  insiur- 
ance  in  the  Hand-in-Hand,  not  assented  to^  saying  nothing 
^bout  the  Sun.  The  application  proves  notice  to  them  of 
both^  and  it  must  be  taken  against  them  that  this  is  the  one 
they  intended  to  assent  to  in  the  polic3^  ...  If  there 
was  also  further  insurance  of  $4,000  (that  is,  5^8,000  in  all), 
to  which  defendants'  assent  was  not  manifested,  as  required 
by  the  statutory  condition,  they  have  not  pleaded  that  as  a 
defence,  nor  would  it  be  just  to  allow  them  now  to  set  it  up. 
It  does  not  seem  necessary  that  the  particular  company  m 
which  the  prior  insurance  exists  should  be  specified  in  the 
policy.  The  amount  of  such  insurance  was  the  important 
thing,  and  the  application  gave  the  necessary  details.  I  am 
disposed  also  to  agree  that,  if  defendants  did  not  intend  to 
assent  to  the  existing  insurance  for  $8,000  in  all  in  the  Hand- 
in^Hand  and  in  the  Sun,  they  were  bound  by  the  second  statu- 
tory condition  to  point  out  in  writing  the  particulars  wherein 
the  policy  differed  from  the  application:  Smith  v.  City  of 
London  Ins.  Co.,  14  A.  R.  at  p.  330.     .     .     . 

2.  The  company's  next  defence  arises  under  the  second 
branch  of  the  8th  condition,  which  declares  that  the  company 
are  not  liable  for  the  loss  if  any  subsequent  insurance  is 
effected  by  any  other  company,  unless  and  until  the  company 
(i.e.,  the  former  company)  assent  thereto,  or  unless  the  com- 
pany do  not  dissent  in  writing  within  two  weeks  after  re- 
ceiving written  notice  of  the  intention  or  desire  to  effect  the 
subsequent  insurance,  or  do  not  dissent  in  writing  after  that 
time  and  before  the  subsequent  or  further  insurance  is 
effected. 

The  defendants  rely  upon  two  subsequent  insurances 
effected  by  their  insured,  but  not  notified  to  or  assented  to  by 
them,  one  in  the  London  Mutual  and  the  other  in  the  Lan- 
■cashire.  These  insurances  were  proved.  As  to  the  London 
Mutual,  the  plaintiff's  answer  is,  that  the  Hand-in-Hand 
policy  was  cancelled,  for  what  reason  does  not  appear,  and 
the  London  Mutual  was  merely  taken  in  substitution  for  it. 

There  is  some  evidence  that  the  policy  in  question  was 
taken  in  substitution  for  the  other.  One  was  dropped  or 
cancelled,  and  the  other  for  a  similar  amount  put  on.  There 
is  no  suggestion  that  the  Hand-in-Hand  Co.  cancelled  on  the 
ground  of  fraud  or  doubtful  character  of  the  risk,  and  I  do 
not  see  that  the  fact  of  the  sum  insured  having  been  some- 
what differently  distributed  in  the  later  from  what  it  was  in 
the  earlier  policy,  can  affect   the   substance  of   the  matter. 
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which  is  a  consent  once  manifested  in  the  prescribed  man- 
ner, to  a  prescribed  further  insurance  for  a  specified  amount. 
I  think  there  was  evidence  on  which  the  jury  could  properly 
have  found,  as  they  did,  that  the  one  policy  was  merely  taken 
in  substitution  for  the  other,  and,  that  being  so,  the  statutory 
condition  is  not  infringed,  the  substituted  insurance  being 
covered  by  the  standing  consent:  Parsons  v.  Standard  Fire 
Ins.  Co.,  43  U.  C.  R.  603,  4  A.  R.  326,  5  S.  C.  R.  233 ;  Lowson 
v.  Canada  Farmers^  Mutual  Fire  Ins.  Co.,  6  A.  R.  512 ;  Moore 
V.  Citizens'  Fire  Ins.  Co.,  14  A.  R.  582 ;  Klein  v.  Union  Ins. 
Co.,  3  0.  R.  234,  262. 

The  insurance  in  the  Lancashire  is  in  a  different  position. 
It  was,  no  doubt,  strictly  a  subsequent  insurance,  and  the 
defendants  are  not  liable  on  their  policy  unless  they  have 
assented  thereto,  or  have  so  acted  as  to  estop  themselves  from 
saying  that  their  policy  is  not  an  existing  one.  No  form  of 
assent  is  prescribed  by  the  condition,  nor  any  time  at  which  it 
is  to  be  given.  It,  therefore,  need  not  necessarily  be  mani- 
fested in  writing,  and  may  be  given  before  or  after  the  loss. 
Where  such  subsequent  insurance  has,  in  fact,  been  etfected 
without  notice,  notice  of  it  in  writing  is  not  a  prerequisite  to 
a  valid  assent.  Such  notice  is  necessary  only  where  the  in- 
sured intends  to  effect  a  further  insurance  thereafter,  and  to' 
place  the  company  under  the  obligation  to  dissent  in  writing 
within  the  prescribed  time  if  they  object  to  it;  their  failure 
to  do  which  is  equivalent  to  an  assent.     .     .     . 

The  jury  found  that  the  company's  head  office  was  aware, 
at  the  time  of  sending  Corey,  the  adjuster,  to  the  place  of  the 
fire,  of  all  the  insurances  that  are  now  complained  of  being 
on  the  risk;  that  the  company  intended  by  such  act  to  treat 
the  policy  as  valid  and  subsisting  and  binding  upon  it;  and 
that  the  assured  entered  into  an  appraisal  with  the  com- 
pany's adjuster,  and  accepted  such  appraisal,  and  altered  his 
position  on  the  faith  of  it. 

These  findings  are  well  supported  by  the  evidence,  from 
which  also  it  ought,  in  my  opinion,  to  be  inferred  that  the 
defendants  assented  to  the  subsequent  insurance  in  the  Lan- 
cashire. Their  defence  as  to  this  insurance  is,  therefore,  dis- 
placed on  the  ground  either  of  assent  or  estoppel,  or  both. 


The  case  is  distinguishable  in  many  respects  from  West- 
ern Assce.  Co.  V.  Doull,  12  S.  C-  R.  446,  but  mainly  on  the 
ground  that  in  that  case  the  insurance  company  had  "na 
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notice  nor  any  actual  cognizance  of  the  further  insurance'' 
when  they  instructed  their  inspector  to  adjust  the  loss.  The 
terms  of  the  condition,  too,  were  very  different  from  and  more 
stringent  than  those  in  the  case  at  bar,  and  the  only  notice 
"the  plaintiffs  were  able  to  prove  was  oral  notice  to  an  agent 
not  authorized  to  receive  it. 

I  refer  to  the  following  cases:  Smith  v.  City  of  London 
Ins.  Co..  14  A.  R.  328,  15  S.  C.  R.  75 ;  Morrison  v.  Universal 
Fire  and  Marine  Co.,  L.  R.  8  Ex.  197,  203,  205;  New  York 
Life  Ins.  Co.  v.  Baker,  49  U.  S.  App.  691,  697;  Missouri  v, 
Note  Bank,  77  Fed.  Rep.  117,  121 ;  La  Fonderie  Co.  v.  Stada- 
cona  Ins.  Co.,  27  L.  C.  Jur.  194. 

Appeal  dismissed  with  costs. 


October  9th,  1902. 
C.  A. 

RICHARDSON  v.  WEST. 

Deed—Reformation— Mortgage — Non-con forviitj/  idth  Contract  for— 

Mistake. 

Appeal  by  plaintiffs  from  judgment  of  Lount,  J.,  dis- 
missing with  costs  an  action  for  the  reformation  of  a  mort- 
gage. 

In  July,  1899,  the  plaintiffs  and  the  defendant  James  H. 
West  signed  the  following  contract :  "  I,  James  H.  West, 
agree  to  purchase  from  James  Richardson  the  Yarker  mill 
property  .  .  .  for  .  .  .  $5,500,  $1,000  of  which  I 
agree  to  pay  down  and  to  give  a  mortgage  thereon  for  $4,500 
at  5  per  cent.,  interest,  said  mortgage  to  be  paid  oflf  in  yearly 
instalments  of  $1,000;  the  mortgagor  to  have  the  option  of 
pay  all  cash  due  at  any  time  without  notice.  James  Richard- 
son agree  to  above.  Possession  to  be  given  1st  Sept.,  1899, 
-at  latest."  Although  in  the  body  of  this  contract  the  vendor 
was  referred  to  as  "James  Richardson,"  it  was  signed  "James 
Richardson  &  Sons,"  and  they  were  the  plaintiffs  in  this 
action.    James  Richardson  was  not  a  member  of  the  firm. 

The  deed  of  conveyance  and  the  mortgage  deed  were 
■settled,  executed,  and  registered. 

The  defendant  James  H.  West  obtained  possession  on  the 
Ist  September,  1899. 
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The  mortgage  deed  provided  for  the  whole  of  the  money 
"becoming  due  in  five  years  from  its  date,  instead  of  being 
payable,  as  in  the  contract  provided,  in  yearly  instalments  of 
^1,000.  It  was  alleged  by  plaintiffs  that  the  change  was  made 
by  mistake,  and  that  the  mistake  was  not  observed  by  them 
or  by  their  solicitor  until  a  year  had  elapsed- 

It  was  proved,  and  found  by  Lount,  J.,  that  the  defend- 
ant did  not  execute  the  mortgage  under  any  mistake,  but  that 
both  he  and  his  solicitors  observed  the  change  made  by  plain- 
tiffs' solicitor  in  the  draft  mortgage  in  the  terms  of  payment, 
but  had  no  objection  thereto.  Lount,  J.,  held  that  if  there 
was  a  mistake  at  all,  it  was  a  unilateral  one,  for  which  ordin- 
arily there  can  be  no  reformation,  and  on  that  ground  dis- 
missed the  action. 

G.  F.  Shepley,  K.C.,  for  appellants. 
A.  B.  Aylesworth,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
J  J.  A.)  was  delivered  by 

MaclenKan,  J.A.,  who,  after  setting  out  the  facts,  pro- 
-ceeded: — Without  saying  that  in  no  case  would  the  Court 
reform  a  conveyance  which,  by  the  mistake  of  one  of  the  con- 
tracting parties  only,  was  not  made  in  conformity  with  an 
antecodent  agreement  in  writing,  I  think  it  clear  it  ought 
not  to  do  so  in  this  case.  Cases  may  be  imagined  in  which 
the  mistake  by  the  one  party  was  obvious  to  the  other,  and 
was  dcliberatelv  taken  advantage  of  by  the  latter.  See  Paget 
V.  Marshall,  28  Ch.  D.  255;  May  v.  Piatt,  [1900]  1  Ch.  616, 
622,  623.  But  this  is  not  a  case  of  that  sort.  It  is,  of 
course,  competent  to  the  parties  to  a  written  agreement  for 
-sale  to  carry  it  out  with  any  variations  and  additions  they 
think  proper,  and  nothing  is  more  common  than  to  do  so.  In 
this  case  the  plaintiffs'  solicitor  in  his  draft  of  the  mortgage 
introduced  several  things  into  the  mortgage  which  the  agree- 
ment did  not  stipulate  for  .  .  .  for  the  benefit  and  advan- 
tage of  his  clients,  the  plaintiffs.     .     .     . 

1  think  the  defendant  and  his  solicitors  had  a  right  to 
suppose  that  all  these  proposed  additions  to  and  changes  in 
the  terms  of  the  contract,  most  of  which  were  for  the  plain- 
tiffs' benefit,  were  sanctioned  by  the  plaintiffs.  ...  If 
there  was  no  more  in  the  case  than  this,  it  would  be  quite 
impossible  for  plaintiffs  to  succeed. 
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But  when  it  is  remembered  that  the  defendant  had 
brought  an  action  for  specific  performance,  that  the  dispute 
was  upon  the  form  and  substance  of  the  deed  and  mortgage, 
and  that  the  action  was  settled  by  the  execution  and  delivery 
of  the  deeds  as  they  now  stand,  1  think  it  is  simply  out  of  the 
question,  there  being  no  fraud  or  unfair  conduct  or  dealing 
on  the  part  of  the  defendant,  to  maintain  this  action. 

Appeal  dismissed  with  costs. 

I 


October  9th,  1902. 
C.  A. 

DOMINION  RADIATOE  CO  v.  BULL. 

Bankruptcy  and  Insolvency  —  Assignment  fjor  Creditors  —  Sale  of 
Estate  by  Assignee— Covenant  of  Purchaser  to  Pay  Creditors — 
En  force  men  t^Priv  i  ty — Trust. 

Appeal  by  the  defendant  Hersee  from  the  judgment  of 
Lou  NT,  J.,  at  the  trial,  in  favour  of  plaintiffs  in  an  action 
for  the  enforcement  of  the  trusts  of  a  certain  deed  and  for 
payment  of  the  balance  of  the  full  claim  of  the  plaintiffs  as 
creditors  of  the  Hamilton  Hardware  Company.  The  facts 
are  stated  below. 

The  appeal  was  heard  by  Osler,  Maclennan,  and  Moss,. 
JJ.A. 

G.  Lynch-Staunton,  K.C.,  and  J.  G.  Farmer,  Hamilton^ 
for  appellant. 

D.  E.  Thomson,  K.C.,  and  D.  Henderson,  for  plaintiffs. 

Moss.  J.A. : — In  the  year  1899  the  plaintiffs  were  credi- 
tors of  the  Hamilton  Hardware  Company,  to  the  amount  of 
$1,924.59,  or  thereabouts.  In  September  of  that  year  the 
company  made  an  assignment  under  the  Assignments  and 
Preferences  Act  to  the  defendant  Bull.  Subsequently  an 
effort  was  made  by  one  A.  E.  Hersee,  the  president  of  the 
company,  to  effect  a  composition  with  the  creditors,  with  the 
result  that  a  deed  of  composition  and  discharge  was  prepared 
and  executed  by  the  great  majority  of  the  principal  creditors, 
including  the  plaintiffs,  whereby  it  was  agreed  that  A.  E. 
Hersee  was  to  pay  to  each  of  the  creditors  a  composition  of 
40  cents  on  the  dollar  of  their  respective  claims,  on  or  before 
the  1st  October,  1899,  in  consideration  of  which  the  creditors 
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were  to  release  and  discharge  the  company  from  all  claims 
and  to  authorize  the  defendant  Bull  to  deliver  and  convey  to 
A.  E.  Hersee  all  the  assets  and  property  of  the  company. 

Following  these  provisions  was  a  stipulation  that  the 
agreement  should  take  effect  and  become  operative  only  when 
executed  bv  all  the  creditors,  but  not  before.  It  never  was 
exc^'uted  by  all  the  creditors,  and  so  never  became  operative 
to  bind  the  creditors  to  accept  40  cents  on  the  dollar  of  their 
claims  against  the  company. 

On  the  2nd  October,  1899,  another  transaction  took  place 
between  the  defendant  Bull  and  the  defendant  Hersee,  the 
result  of  which  was  that  the  defendant  Bull,  with  the  assent 
of  A.  E.  Hersee,  executed  an  instrument  whereby,  after  recit- 
ing the  assignment  by  the  company  to  Bull,  the  offer 
made  by  A.  E.  Hersee  to  the  creditors  of  a  composi- 
tion of  40  cents  in  the  dollar,  and  that  the  creditors  had  ac- 
cepted the  offer  and  that  the  defendant  Hersee  had  agreed  to 
take  upon  himself  the  payment  of  the  said  composition  to  the 
eaid  creditors,  the  defendant  Bull  granted,  assigned,  and 
transferred  all  the  estate  and  assets  of  the  company  to  the 
defendant  Hersee  upon  and  for  certain  trusts  and  purposes 
set  out  in  the  instrument-  These  were  expressed  to  be  as 
follows,  viz.,  that  the  defendant  Hersee  should  pay  the  afore- 
said composition  of  40  cents  in  the  dollar  on  the  claims  of 
such  of  the  creditors  as  had  agreed  to  accept  the  same,  and 
pay  in  full  or  make  such  settlement  as  he  might  be  able  of  the 
claims  of  such  of  the  creditors  as  had  not  agreed  to  accept 
such  composition,  together  with  preference  and  privileged 
claims  and  the  costs  incurred  by  the  parties  in  respect  of  the 
assignment  by  the  company  to  Bull.  Subject  to  these  pay- 
ments, the  defendant  Hersee  was  to  hold  the  transferred 
estate  and  assets  to  and  for  his  own  sole  and  only  use  for 
ever.  And  the  defendant  Hersee  covenanted  with  the  de- 
fendant Bull  to  pay  "  such  composition  and  claims  and  from 
time  to  time  and  at  all  times  well  and  truly  save  and  keep 
harmless  and  fully  indemnify^'  the  defendant  Bull. 

The  defendant  Hersee  received  the  estate  and  assets  from 
defendant  Bull,  and  proceeded  to  pay  the  creditors.  The 
plaintiffs  refused  to  accept  the  40  cents  in  the  dollar  tendered 
to  them,  alleging  that  before  the  execution  of  the  instrument 
of  the  2nd  October,  1899,  they  had  repudiated  their  accept- 
ance of  the  offer  of  composition,  and  had  notified  the  com- 
pany of  their  withdrawal  from  the  agreement.  Subsequently 
thev  brought  action  against  the  company  for  the  recovery  of 
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their  claim.  This  action  was  defended,  and  a  sum  equal  to 
40  cents  in  the  dollar  of  the  claim  was  paid  into  Court,  the 
money,  it  is  said,  being  supplied  by  the  defendant  Hersee. 
The  trial  resulted  in  the  plaintiffs  obtaining  judgment  for  the 
full  amount  of  their  claim,  and  the  sum  paid  into  Court  was 
ordered  to  be  paid  out  on  account  of  the  judgment. 

The  plaintiffs  then  brought  this  action,  asking  for  the 
enforcement  of  the  trusts  of  the  deed  of  the  2nd  October, 
1899,  and  payment  of  the  balance  of  their  full  claim,  alleging 
that  under  its  provisions  the  defendant  Hersee  became  liable 
to  pay  the  plaintiffs'  claim  in  full,  and  that  it  was  the  duty 
of  the  defendant  Bull  to  enforce  the  trusts  of  the  deed  for 
their  benefit,  but  that  he  had  refused  to  do  so,  or  to  permit 
the  plaintiffs  to  use  his  name  for  the  purpose  of  enforcing 
the  deed. 

The  defence  set  up  want  of  privity  and  inability  of  the 
plaintiffs  to  maintain  the  action,  and  also  that,  assuming  the 
right  to  maintain  the  action,  the  right  to  be  asserted  and  the 
relief  to  be  obtained  are  the  same  and  no  higher  or  greater 
than  can  be  asserted  or  obtained  by  the  defendant  Bull,  and 
that  the  latter's  right  to  relief  is  limited  to  compelling  the 
defendant  Hersee  to  pay  40  cents  on  the  dollar  of  the  plain- 
tiffs' claim,  and  that  in  any  case  the  relief  should  be  limited 
to  an  account  of  the  value  of  the  estate  and  assets  received 
by  the  defendant  Hersee,  and  that  such  value  did  not  amount 
to  40  cents  in  the  dollar  of  the  claims  against  the  company. 

There  was  a  reply  to  the  defence,  setting  forth  at  length 
the  reasons  which  the  plaintiffs  alleged  justified  them  in  with- 
drawing from  the  composition,  alleging  that,  before  the  ex- 
ecution of  tlie  instrument  of  the  2nd  October  the  defendant 
Hersee  had  notice  of  the  plaintiffs'  withdrawal,  and  assigning 
other  grounds  against  the  validity  of  the  defence. 

At  the  trial  the  plaintiffs  undertook  to  prove  notice  to  the 
defendant  Hersee  of  the  plaintiffs'  withdrawal  from  the  com- 
position, but,  as  it  appears  to  me  upon  a  careful  perusal  and 
consideration  of  the  testimony,  they  failed  to  adduce  any 
evidence  upon  which  such  notice  ought  to  be  fastened  upon 
the  defendant. 

The  onus  was  upon  the  plaintiffs  to  establish  the  fact  of 
notice  to  the  defendant  Hersee,  if,  as  they  appeared  to  think, 
it  was  essential  to  their  case.  But  every  witness  called  or 
interrofi:ated  upon  the  point  distinctly  denied  that  the  defen- 
dant Hersee  had  seen  or  read  or  been  told  of  the  plaintiffs' 
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letter  of  withdrawal  or  had  any  knowledge  of  the  fact  of  with- 
drawal until  after  he  had  executed  the  instrument  of  the  2nd. 
October,  and  had  paid  a  considerable  number  of  the  creditors 
the  amount  of  the  composition  provided  for  by  his  covenant. 
The  only  scintilla  of  evidence  of  notice  or  knowledge  that 
could  be  argued  for  was  in  some  answers  to  questions  ad- 
dressed to  the  defendant  Hersee  when  he  wa»  under  examina- 
tion in  the  former  action.  But  the  questions  and  answers  as 
read  at  the  trial  of  this  action,  disconnected  as  they  were  from 
the  preceding  and  succeeding  questions  and  answers,  seem 
vague  and  unsatisfactory  in  view  of  the  direct  testimony  and 
of  the  probabilities  of  the  case.  It  would  be  unsafe,  in  my 
opinion,  to  found  a  conclusion  of  fact  on  them.  It  was  argued 
tliat  the  learned  Judge  had  not  given  credence  to  the  testi- 
mony of  the  witnesses  on  the  question  of  notice.  But,  as  said 
by  Lord  Justice  James  in  Nobel's  Explosives  Co.  v.  Jones,  17 
C  h.  D.  at  p.  739,  "  really  that  is  a  fallacy  which  we  had  occa- 
sion to  refer  to  more  than  once  in  this  Court,  that  a  man 
supposes  that  he  proves  the  affirmative  because  the  witness  for 
the  negative  is  not  wholly  to  be  believed.  Of  course  that  is  not 
?o.  The  affirmative  must  be  proved,  and  to  say  that  a  witness 
for  the  negative  is  not  wholly  to  be  believed,  or  that  some 
other  witness  might  be  there,  is  in  no  sense  of  the  word  to 
prove  the  affirmative.^' 

So  far  as  it  affects  this  case,  therefore,  I  think  it  ought  to 
bt>  taken  that  the  fact  of  notice  to  the  defendant  Hersee  of  the 
plaintiffs'  withdrawal  from  the  deed  of  composition  before  he 
executed  the  instrument  of  the  2nd  October,  ought  to  be  taken 
as  not  established. 

The  plaintiffs  are  not  impeaching  the  transaction  between 
tin*  defendants  Bull  and  Hersee.  On  the  contrary,  they  have 
adopted  it,  and  ask  to. have  the  trusts  of  the  instrument  of  the 
2nd  October  enforced  for  their  benefit.  Their  right  to  main- 
tain this  action  in  their  own  names  against  the  defendant 
Hersee  must  depend  on  the  circumstance  that  the  property 
and  assets  passed  to  the  defendant  Hersee  impressed  with  a 
trust.  Probably  that  is  the  only  substantial  distinction  be- 
tween this  case  and  Henderson  v.  Killey,  18  S.  C.  R.  698, 
more  fully  reported  in  11  Occ.  N.  88.  But  the  rights  to  be 
enforced  are  those  which  the  defendant  Bull  could  enforce, 
and  no  others,  and,  unless  he  call  upon  the  defendant  Hersee 
to  pay  the  plaintiffs'  claim  in  full,  I  do  not  perceive  any 
ground  upon  which  the  plaintiffs  can  do  so.  In  my  judg- 
ment, the  defendant  Bull  is  not  shewn  to  be  entitled  to  that 
relief.     It  is  plain  upon  the  evidence,  as  I  think,  that  the 


676 

defendants  Bull  and  Hersee  were  dealing  upon  the  footing  of 
the  plaintiffs  being  creditors  who  were  willing  to  accept  40 
cents  in  the  dollar,  and  that  when  the  instrument  of  the  2nd 
October  was  executed  both  were  under  the  belief  that,  so  far 
as  the  plaintiffs  were  concerned,  the  trust  extended  only  to 
40  cents  in  the  dollar  of  their  claim. 

It  was  evidently  not  contemplated  that  the  creditors  who 
had  intimated  their  acceptance  of  the  composition,  either  by 
executing  the  deed  or  by  letter  to  the  defendant  Bull,  were  to 
be  paid  in  full  by  the  defendant  Hersee,  in  the  event  of  their 
subsequently  electing  to  treat  their  intimation  as  not  binding, 
as  they  were  at  liberty  to  do  provided  the  deed  was  not  signed 
by  all  the  creditors. 

And  the  defendant  Bull  could  not  stretch  the  covenant  or 
the  trust  so  as  to  make  them  include  more  than  40  cents  in 
the  dollar  of  the  claims  of  those  whom  he  had  represented  as 
having  agreed  to  accept  that  sum  and  treated  as  still  willing 
to  do  so  at. the  time  when  the  instrument  was  executed.  I  do 
not  think  that,  as  regards  any  of  claims  which  were  so  re- 
garded by  both  parties,  any  Court  would  extend  the  trusts 
beyond  the  40  cents  in  the  dollar  at  the  instance  of  the  defen- 
dant Bull. 

It  follows  that  the  plaintiffs  are  not  entitled  to  the  judg- 
ment which  has  been  awarded  them. 

The  appeal  should  be  allowed  and  the  action  dismissed 
with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  J.A.  : — The  defendant  Bull  held  the  pro- 
perty of  the  debtors  in.  trust  for  their  creditors,  including  the 
plaintiffs,  and  he  has  sold  the  property  to  the  defendant 
Hersee,  the  only  consideration  for  the  sale  being  the  covenant 
sued  upon.  The  plaintiffs  having  an  undoubted  right  to  the 
benefit  of  that  covenant,  and  the  defendant  Bull  having  re- 
fused to  enforce  it,  the  right  of  plaintiffs  to  enforce  it  in  their 
own  name  is  as  clear  as  anything  can  be. 

The  only  question  remaining  is  the  construction  and 
meaning  of  the  covenant,  and,  to  my  mind,  that  admits  of  no 
doubt.  The  composition  deed  contained  a  proviso  that  it  was 
only  to  become  operative  if  assented  to  by  all  the  creditors. 
Those  who  signed  it  first,  therefore,  signed  it  provisionally. 


677 

and,  perhaps,  could  not  withdraw  until  a  reasonable  time 
elapsed  for  the  procurement  of  the  signatures  or  the  assent 
of  the  others,  although  that  may  not  be  so  clear.  However 
that  may  be,  it  never  was  assented  Lo  by  all  the  creditors,  and 
the  assignee  sold  the  property  to  the  defendant  Hersee,  and  as 
the  consideration  for  the  sale  procured  the  covenant  in  ques- 
tion, which  provides  for  the  payment  of  both  classes,  both 
those  who  had  accepted  the  composition  and  those  who  had 
not.  It  may  be  that  plaintiffs  could  legally  claim  that  they 
had  not  assented  to  the  deed  so  as  to  be  bound  thereby,  by 
reason  of  the  condition  referred  to,  and  I  incline  to  think 
they  could,  but  it  is  proved,  and  is  so  found  by  the  learned. 
Judge,  that  before  the  sale  they  had  notified  the  assignee 
that  they  repudiated  it  on  the  ground  of  misrepresentations 
whereby  they  had  been  induced  to  execute  it,  and  that  defen- 
dant Hersee  was  informed  of  that  repudiation  before  he  made 
his  purchase.  That  being  so,  I  think  the  plaintiffs  are  per- 
sons who  had  not  accepted  the  composition  within  the  mean- 
ing of  the  covenant,  and  whom  Hersee  covenanted  with  the 
assignee  to  pay  in  full  in  case  no  more  favourable  settlement 
could  be  made  with  them.  ...  I  think  it  is  impossible, 
after  the  sale  has  been  carried  out  and  completed,  to  qualify 
the  trust  and  the  covenant  by  the  recitals.  I  think  the  appeal 
ought  to  be  dismissed. 

Appeal  allowed;  Maclennan,  J. A.,  dissenting. 


Meredith,  J.  October  10th,  1902. 

CHAMBERS. 

Ee  BRANDON"  V.  GALLOWAY. 

Prohibitionr— Division  Court  — Amount  Involved  —  Action  for  Tort- 
Coats, 

Motion  by  defendant  for  prohibition  to  the  10th  Division 
Court  in  the  county  of  York,  on  the  ground  that  the  amount 
claimed  and  adjudged  to  plaintiff,  $75,  was  beyond  the  Divi- 
sion Court  jurisdiction,  the  action  being  one  under  the  Work- 
men's Compensation  Act  to  recover  damages  for  injuries  to 
plaintiff  in  defendants  factory  by  the  alleged  negligence  of  a 
fellow-servant. 

John  Greer,  for  defendant. 
D.  M.  Defoe,  for  plaintiff. 
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Meredith,  J.: — The  plaintiff^s  claim  in  the  Division 
Court  was  for  damages  for  injuries  sustained  through  the 
negligence  of  a  fellow-servant  of  plaintiflE,  for  which  the  de- 
fendant, the  master,  is  said  to  be  liable  under  the  provisions 
of  the  Workmen^s  Compensation  for  Injuries  Act.  The  claim 
was  in  respect  of  a  wrong,  and  could  not  by  any  device  be 
converted  into  one  for  breach  of  contract.  The  claim  and 
judgment  being  beyond  the  jurisdiction  of  a  Division  Court, 
the  defendant  was  entitled  to  prohibition.  If  the  plaintiff 
sue  and  recover  judgment  upon  his  claim  in  a  higher  Court, 
he  must  then  pay  the  costs  of  this  motion  or  set  them  ofi 
against  the  judgment;  otherwise  no  order  as  to  such  costs. 
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October  KtH,  1902. 

DIVISIONAL  COURT. 

CBOW^S  NEST  PASS  COAL  CO.  y.  BELL. 

Libel— Pleading— Defence— Fair  Comment — Embarrassing  Pleading-^ 

Particulars. 

An  appeal  by  plaintiffs  from  an  order  of  Boyd,  C,  in 
Chambers^  refusing  an  application  by  plaintiffs  to  strike  out 
one  of  the  defences  in  an  action  for  libel. 

G.  6.  Sir  Lindsey,  K.C.,  for  appellants. 

A.  E.  Ejioz^  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  LouNT,  J.)  was  delivered  by 

Meredith,  C.J.: — This  is  an  action  for  libel,  the  libel- 
lous matter  complained  of  being  an  article  referring  to  the 
appellants*  operations,  contained  in  a  newspaper  published 
or  alleged  to  be  published  by  the  respondents. 

One  of  the  defences  set  up  is  that  of  fair  comment. 

The  learned  Chancellor,  upon  the  application  of  the  plain- 
tiffs to  strike  out  that  defence,  directed  that  the  pleadings 
should  be  amended.  The  appellants  are  not  satisfied,  and 
have  appealed  from  the  order,  contending  that,  even  with  the 
amendment  which  the  learned  Chancellor  directed  to  be  made, 
the  defence  is  insufficient. 

The  article  complained  of  contains  a  number  of  allega- 
tions of  fact — statements  of  fact — ^and  the  paragraph  of  the 
statement  of  defence  objected  to  does  not  attempt  in  any  way 
either  to  give  a  statement  of  the  facts  upon  which  it  is  alleged 
the  article  was  fair  comment,  or  allege  that  the  statements  of 
fact  in  the  article  complained  of  were  true. 

We  think  the  position  of  the  appellants  is  right. 

It  is  clear  upon  the  authorities  that  a  man  may  not  invent 
his  facts  and  comment  upon  them  ^nd  succeed  upon  the 
ground  that,  the  facts  being  assumed  to  be  true,  the  comment 
is  fair. 

The  matter  has  been  the  subject  of  discussion  in  a  good 
many  cases  in  this  Province  and  Dominion  and  elsewhere. 

O.W.B.  NO.  35 
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In  Penrhyn  v.  Licensed  Victuallers'  Mirror,  7  Times  L 
B.  1,  the  form  of  defence  is  given  in  which  the  defendant, 
who  set  up  the  defence  of  fair  comment,  where  there  were 
matters  of  fact  allied,  stated  that,  so  far  as  the  article  com- 
plained of  contained  statements  of  fact,  those  statements  of 
fact  were  true,  and  as  to  the  other  matters  that  they  were 
matters  of  fair  comment;  and  that  was  held  to  be  the  proper 
form  of  pleading  in  such  a  case. 

In  Martin  v.  Manitoba  Free  Press  Co.,  21  S.  C.  R.  518, 
Brown  y.  Moyer,  20  A.  R.  509,  and  Douglas  v.  Stephenson,  a 
decision  of  this  division,  29  0.  R.  616,  18  Occ.  N.  339,  after- 
wards aflarmed  by  the  Court  of  Appeal,  26  A.  R.  26,  19  Occ 
N.  60,  this  view  of  the  law  is  recognized  and  acted  upon. 

It  seems  to  us,  therefore,  that  the  order  of  the  learned 
Chancellor  did  not  go  far  enough,  and  that  the  pleading  must 
be  struck  out,  unless  the  respondents  elect  to  amend,  by  either 
setting  out  a  statement  of  the  facts  with  regard  to  which  they 
allege  the  article  was  a  fair  comment,  or,  in  the  other  form, 
by  justifying  the  statements  of  fact  contained  in  the  article, 
and  as  to  the  other  matters  pleading  that  they  were  fair 
comment  upon  those  matters  of  fact. 

Two  forms  of  pleading  this  defence  are  given  in  Odgers 
on  Libel  and  Slander,  3rd  ed.,  numbers  29  and  30,  pp.  67.^ 
and  673. 

The  form  of  pleading  number  29  is  that  which  was  recog- 
nized as  the  correct  pleading  by  a  Divisional  Court  composed 
of  Justices  Mathew  and  Grantham  in  Penrhyn  v.  Licensed 
Victuallers*  Mirror.  The  third  paragraph,  which  is  the 
material  one,  is  as  follows:  ^'  In  so  far  as  the  said  words  con- 
sist of  allegations  of  fact,  they  are  true  in  substance  and  in 
fact;  in  so  far  as  they  consist  of  expressions  of  opinion,  they 
are  fair  comments  made  in  good  faith  and  without  malice 
upon  the  said  facts,  which  are  matters  of  public  interest" 

The  other  form  it  is  not  necessary  to  refer  to. 

The  respondents  should  have  ten  days  in  which  to  make 
their  election  and  to  amend. 

The  motion  of  the  appellants  also  asked  for  particulars  of 
the  defence.  We  think  it  would  be  premature  to  determine 
anything  as  to  that  until  the  form  of  pleading  is  settled.  It 
may  be  that  the  pleading  may  contain  all  the  information 
that  the  respondents  are  required  to  give,  and,  therefore,  we 
do  not  interfere  with  the  order  in  that  respect,  but  leave  the 
appellants,  if  they  are  so  advised,  to  make  their  application 
when  the  pleading  is  placed  upon  file. 

The  costs  of  the  appeal  will  be  to  the  appellants  in  any 
event. 
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Falconbridge,  C.J.  October  14th,  1902. 

TRIAL. 

WATTS  V.  SALE. 
Chattel  Mortgage— Seizure  under— Breach  of  Trust — Damages. 

Action  for  damages  for  takipg  possession  of  a  laundry 
business  in  the  city  of  Windsor  under  a  chattel  mortgage, 
which  the  plaintiffs  alleged  was  a  breach  of  trust. 

W.  E.  Riddell,  K.C.,  and  J.  W.  Hanna^  Windsor,  for 
plaintiffs. 

A.  B.  Aylesworth,  K.C.,  and  J.  E.  O^Connor,  Windsor, 
for  defendant. 

Falconbridge,  C.J. :  —  I  find  all  the  issues  of  fact  in 
favour  of  defendant.  I  find  that  defendant  in  making  the 
seizure  acted  in  good  faith  with  the  object  of  protecting  the 
trust  property  and  himself  as  trustee-mortgagee,  and  he  is 
entitled  to  be  recouped  his  expenses  and  to  be  paid  proper 
compensation  for  his  care  and  trouble. 

I  acceded  somewhat  hastily  to  the  proposition  that  plain- 
tiffs^ damages  should,  in  the  event  of  their  succeeding,  form 
the  subject  of  a  reference.  But  it  was  quite  manifest  on  the 
general  evidence  that  plaintiffs  have  suffered  (if  any)  dam- 
apes  of  the  least  substantial  that  can  be  imagined. 

Action  dismissed  with  costs,  including  all  costs  over  which 
T  have  any  disposing  power.  Reference  to  determine  amount 
of  defendant's  compensation  and  disbursements. 

Thirty  days'  stay. 


October  14th,  1902. 
divisional  court. 
MURPHY  V.  BRODIE. 
Stay  of  Proceedings— Consolidation  of  Actions— Parties, 

An  appeal  by  plaintiff  from  an  order  of  Britton,  J.,  in 
Chambers,  ante  429,  varying  an  order  of  one  of  the  local 
Judges  at  Sandwich  which  dismissed  an  application  by  de- 
fendant to  stay  proceedings  in  this  action,  or  to  consolidate  it 
with  the  action  of  Stuart  v.  Brodie,  in  which  the  same  issues 
were  said  to  be  involved. 

F.  A.  Anglin,  K.C.,  for  plaintiff. 

P.  E.  Hodgins,  K.C.,  for  defendant. 

The  Court   (Boyd,  C,  Street,  J.,  Meredith,  J.) 
varied  the  order  appealed  against  by  directing  that  thi?  action 
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be  consolidated  with  Stuart  v.  Brodie,  with  leave  to  all  parties 
to  amend;  all  parties  agreeing  to  take  the  consolidated  action 
down  to  trial  at  the  next  sittings.    Costs  in  the  cause. 

BRiTTOif,  J.  October  15th,  1902. 

CHAMBERS. 

CALDWELL  v.  BUCHANAN". 

lAheU-Pleadinff^Defence^Siating  Facts  and  Circumitancet—Etn^r' 

rassmeni. 

Appeal  by  defendant  from  order  of  local  Judge  at 
Perth  striking  out  paragraph  3  of  the  statement  of  defence  in 
nn  action  for  libel  by  a  member  of  the  congregation  of  St. 
AndreVs  Presb^i;erian  church  in  the  village  of  Lanark 
agrainst  the  minister  of  that  church.  The  alleged  libel  stated 
that  the  plaintiff  had  accepted  a  deficient  certificate  of  mem- 
bership in  irregular  form.  The  3rd  paragraph  of  the  defence 
stated  at  great  length  the  facts  and  circumstances  under 
which  the  defendant  wrote  the  alleged  libel,  and  concluded  as 
follows:  "The  defendants  attention  was  called  to  the  said 
article  (an  article  in  another  newspaper)  by  members  of  his 
congregation,  and  it  was  urged  that  the  false  impression 
therobv  conveved  should  be  corrected,  and  the  defendant 
thereupon  wrote  and  forwarded  to  such  papers  as  had  a  cir- 
culation in  the  said  counties  what  he  believed  to  be  a  fair  and 
impartial  statement  of  the  result  of  such  proceedings,  which 
said  statement  is  the  article  or  articles  complained  of.*' 

J.  H.  Moss,  for  defendant. 

Grayson  Smith,  for  plaintiff. 

Britton,  J.: — T  shall  not  interfere  with  the  discretion 
which  the  local  Jildge  exercised  in  striking  out  this  para- 
graph and  allowing  defendant  to  amend  as  he  may  be  ad- 
vised. The  application  was  made  under  Rule  298,  not  under 
Enle  2(51,  and  the  only  question  is,  whether  this  paragraph 
embarrasses  plaintiff  or  is  calculated  to  do  so  in  the  trial  of 
the  real  issue  between  the  parties.  An  embarrassing  plea  is 
oTio  in  which  matter  is  pleaded  that  the  defendant  is  not  en- 
titled to  make  use  of.  No  doubt  a  good  deal  of  libertv  is 
allowed  in  case  of  libel,  where  defendant  may  set  out  all  the 
facts  relied  on  as  shewing  justification  or  privilege  or  in  miti- 
gation of  damages,  but  it  is  not  clear  what  paragraph  3  is 
intended  to  be.  It  may  mean  that  the  impression  created  hv 
the  certificate  of  membership  which  the  plaintiff  had  obtained 
was  a  false  impression,  and  that  the  defendant  was  justified 
in  an  attempt  to  correct  that  impression  in  the  mind  of  the 
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public  by  publishing  what  is  complained  of.  If  that  is  the 
meaning,  it  is  embarrassing.  If  that  is  not  its  meaning,  the 
latter  part  of  the  paragraph  is  embarrassing  in  not  being  so 
framed  as  to  shew  clearly  what  defendant  intends  to  rely 
upon.    Appeal  dismissed.    Costs  in  cause  to  plaintiff. 

October  15th,  1902. 
divisional  court. 

Ee  scadding. 

Will— Legacy— Interest  on-:- Legatee  Attaining  Majority  —  Death  of 

Widow — Mixed  Fund. 

Appeal  by  executors  from  order  of  MacMahon,  J.,  in 
Chambers  (ante  467),  declaring  that  executors  should  pay 
out  of  the  estate  interest  upon  legacies  from  the  dates  of  the 
legatees  attaining  majority. 

The  appeal  was  heard  by  Boyd,  C,  Street,  J.,  Mere- 
dith, J. 

C.  A.  Hasten,  for  executors. 

W.  Bell,  Hamilton,  for  legatees. 

Boyd,  C.  : — The  scheme  of  the  will  is  to  create  a  trust 
fund  of  the  whole  estate,  real  and  personal,  to  be  held  by  the 
trustees  and  executors  to  pay  first  of  all  an  annuity  of  $800, 
and  then  to  pay  all  the  balance  of  the  income  to  the  widow 
for  life,  and  on  her  death  to  divide  the  corpus:  to  the  two 
grandchildren  $1,000  each,  and  then  an  equal  division  among 
the  testator's  children.  The  bequest  of  these  two  legacies  is 
declared  to  be  subject  to  the  widow's  life  interest ;  the  legacies 
are  to  be  paid  when  the  grandchildren  attain  21,  but  in  case 
the  estate  is  divided  (i.e.,  upon  the  death  of  the  widow)  be- 
fore they  attain  21,  then  interest  is  to  be  paid  on  the  legacies ; 
if  the  gran3children  die  before  attaining  21,  the  legacy  falls 
into  the  estate.  The  meaning  of  this  clause  is,  that  the 
legacies  are  made  contingent  upon  the  beneficiaries  coming  of 
age,  when  they  become  vested,  but  the  time  of  payment  is 
postponed  till  the  widow  dies.  They  have  attained  21,  and 
the  widow  did  not  die  till  some  years  thereafter.  The  pay- 
ment of  interest  on  legacies  depends  upon  certain  rules  which 
are  modified  bv  the  intentions  of  the  t(\«5tator,  as  expresslv  or 
impliedly  declared  by  the  language  of  the  will.  This  will 
is  not  silent  as  to  interest ;  it  contemplates  and  provides  for 
the  payment  of  interest  on  the  legaoios  after  the  time  fixed 
for  dividing  the  estate,  if  the  legatees  are  not  then  of  age. 
That  indicates  that  interest  is  not  meant  to  be  given  before 
the  time  arrives  for  dividing  the  estate.    It  is  a  general  rule 
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tiiat  interest  is  not  payable  on  a  legacy,  whether  vested  or  not, 
until  it  is  actually  due  and  payable.  Interest  is  given  for 
delay  in  payment.  The  testator  here  has  in  effect  declared 
that  these  legacies  are  not  to  be  paid  until  the  death  of  the 
widow.  If  that  falls  after  the  beneficiaries  attain  21,  it  does 
not  follow  that  interest  should  be  given  in  the  interval;  for 
the  time  has  not  arrived  which  the  testator  has  fixed  for  pay- 
ment, and  there  is  no  default.  Interest  is  not  to  be  exacted 
when  by  the  direction  of  the  testator  there  is  nothing  in  hand 
to  pay  the  legacy.  Toomey  v.  Tradey,  4  0.  K.  708,  distin- 
guished. Therefore,  the  appeal  should  be  allowed  and  it 
should  be  declared  that  interest  on  the  legacies  runs  only 
from  the  death  of  the  widow.  See  Crickett  v.  Dolby,  3  Ves. 
16.  Order  accordingly.    Costs  out  of  the  estate. 

Street,  J.,  concurred. 

Meredith,  J. : — The  meaning  of  the  will  is,  that,  in  the 
events  which  have  happened,  the  legacies  in  question  became 
payable  at  the  widow^s  death,  not  upon  the  legatees  respec- 
tively attaining  full  age. 

The  scheme  of  the  testator,  as  developed  in  his  will,  was 
that  the  estate  should  remain  intact  until  his  wife's  death,  so 
that  she  might  have  the  benefit  of  the  whole  income  from  it; 
and  that  at  her  death  the  legacies  in  question  should  go  to 
these  grandchildren,  to  be  paid  to  them  as  they  attained  ma- 
jority, and  all  were  put  upon  an  equality  by  the  express  pro- 
vision that  interest  should  be  paid  to  those  whose  payments 
should  be  deferred  by  reason  of  their  minority. 

The  fact  that  one  of  the  legatees  attained  full  age  in  the 
testator's  lifetime  goes  to  confirm  this  reading  of  the  wilL 

WrNCHESTER,  MASTER.  OCTOBER  17TH,  1902. 

CHAMBERS. 

HARRIS  V.  HARRIS. 

Pleading^Statement  of  Clainir-Statements  of  Unnecessary  Facts  and 
0^  Evidence—Embarrassment— Pleading  to  Claim—Waiver. 

Motion  by  defendant  Elizabeth  Harris  to  strike  out  certain 
paragraphs  of  the  statement  of  claim.  The  plaintiff,  claiming 
to  be  the  lawful  widow  of  the  late  Hebron  Harris,  brought  thw 
action  against  Elizabeth  Harris,  who  also  claimed  to  be  the 
widow  of  Hebron  Harris,  and  the  executors  of  his  will,  for  a 
declaration  that  plaintiff  was  the  lawful  wife  and  is  the  law- 
ful widow  of  the  deceased.  The  paragraphs  of  the  statement 
of  claim  objected  to  referred  to  a  certain  action  in  the  High 
Court,  in  which  the  defendants  the  executors  were  plaintiffs 
and  the  two  sons  of  the  plaintiff  were  defendants,  brought  to 
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have  probate  of  the  will  of  Hebron  Harris  decreed^  and  stated 
the  proceedings  in  that  action^  and  that  an  appeal  thereon 
was  still  pending  in  the  Court  of  Appeal.  The  defendant 
Elizabeth  Harris  filed  a  statement  of  def  ence^  and  at  the  same 
time  served  notice  of  this  motion. 

D.  L.  McCarthy,  for  applicant. 

H.  M.  Mowat,  K.C.,  for  plaintiff,  contended  that,  by  de- 
livering a  statement  of  defence,  defendant  waived  the  right 
to  object  to  the  statement  of  claim,  and  shewed  that  there  was 
no  embarrassment. 

The  Master: — In  my  opinion,  the  defendant  did  not 
waive  her  right  to  object  to  the  plaintiff^s  statement  of  claini> 
as  she  served  her  notice  of  motion  with  the  statement  of  de- 
fence. The  paragraphs  complained  of  are  improperly  pleaded 
under  Bule  268,  as  being  statements  of  unnecessary  facts  and 
of  evidence.  Order  made  striking  out  paragraphs  6,  7,  8, 
and  10,  with  leave  to  plaintiff  to  amend.  Costs  to  applicant 
in  any  event. 


MacMahon,  J.  October  18th,  1902. 

TRIAL. 

McGAERIGLE  v.  SIMPSON. 

Will— Testamentary  Capacity — Senile  Dementia — Insane  l>eluBion9^ 
Comprehension  of  Terms  of  Will — Attack  on  Will  by  Person 
having  Accepted  Benefit  under  it— Costs. 

Action  for  a  declaration  that  a  certain  instrument  in  writ- 
ing executed  by  Cornelius  McGarrigle,  deceased,  on  the  Ist 
December,  1899,  was  not  his  last  will  and  testament,  on  the 
ground  that  he  was  not  of  testamentary  capacity  at  that  date. 
The  testator  was  at  this  time  more  than  seventy  years  of  age. 
He  could  neither  read  nor  write.  He  had  partly  lost  his 
memory,  and  was  considered  by  his  employer,  who  was  a 
physician,  to  be  in  an  advanced  stage  of  senile  dementia.  On 
the  1st  December,  1888,  he  had  made  a  will  leaving  dll  hi© 
property  among  his  brothers  and  sisters.  The  will  in  ques- 
tion made  almost  the  same  disposition  of  his  property,  the 
only  substantial  difference  being  in  the  bequest  to  his  brother 
John,  which  was  under  the  first  will  $4,000  and  under  the 
last  will  $2,000.  He  was  declared  a  lunatic  on  the  19th  Febru- 
ary, 1900,  and  died  in  an  asylum  on  the  Slst  August,  1900. 

C.  H.  Eitchie,  K.C.,  and  J.  Baird,  for  plaintiff  and  defen- 
dants Moment  and  Davey. 

A.  J.  Armstrong,  Cobourg,  for  defendant  Simpson. 

H.  F.  Holland,  Cobourg,  for  defendant  McGee. 

W.  K.  Riddell,  K.C.,  for  the  other  defendanta 
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MacMahoN,  J.  (after  reviewing  the  evidence)  referred 
to  the  following  cases:  Waring  v.  Waring,  4  Moo.  JP.  C.  351; 
Banks  v.  Goodfellow,  L.  E.  5  Q.  B.  549;  Jenkins  v.  Morris, 
14  Ch.  D.  674,  42  L.  T.  N.  S.  817 ;  Den  v.  Vancleve,  2  South- 
ard (5  N.  J.)  589;  Stevens  v.  Vancleve,  4  Wash.  (U.  S.  C. 
C.)  267;  Greenwood  v.  Greenwood,  3  Curt.  Appx.  xxi.; 
Boughton  V.  ELnight,  3  P.  &  D.  64;  Smee  v.  Smee,  6  P.  D. 
84;  Murfitt  v.  Smith,  12  P.  D.  116;  Eoe  v.  Nix,  [1893]  P. 
55,  9  Times  L.  E.  128:  and  concluded: — 

McGarrigle,  no  doubt,  had  an  imperfect  memory;  he 
could  not  recollect  where  the  furnace  was  while  at  Dr.  Hil- 
liar^s;  he  forgot  that  Dr.  Hilliar  had  paid  him  the  principal 
and  interest  due  on  the  VanCamp  mortgage;  he  could  not 
remember  that  the  amount  of  the  mortgage  had  been  de- 
posited to  his  credit  in  the  Standard  Bank,  and  asked  fooUsh 
questions  about  it;  and  he  forgot  the  amount  appearing  to  his 
credit  in  the  bank  pass  book.  On  the  28th  December,  1899, 
in  conversation  with  Mr.  Tole,  he  spoke  about  his  loss  suf- 
fered in  the  Skinner  property,  the  fact  being  that  he  had  sold 
it  and  received  the  purchase  money;  and,  although  he  had 
made  his  will  and  divided  his  property,  he  spoke  of  his  inten- 
tion to  do  so  if  he  had  forgotten  the  making  of  the  will. 
And  on  the  following  day,  on  going  to  the  Diliings'  house,  he 
wanted  to  sleep  on  a  shelf  in  the  pantry,  and  shortly  after- 
wards he  spoke  of  the  chickens  as  colts  and  sheep,  and  wanted 
them  shod. 

These  and  other  circumstances  shew  that  he  was  possessed 
of  delusions  on  some  subjects.  But  the  making  of  the  im- 
peached will  was  an  act  of  his  own  volition.  He  had  for 
some  time  contemplated  making  a  new  will,  and  had  spoken 
to  Mr.  Simpson  (his  solicitor  and  executor)  on  several  occa- 
sions of  his  intention  to  make  a  will;  and  from  what  trans- 
pired in  Mr.  Simpson's  ofiBce  on  the  1st  December,  1899,  Mc- 
Garrigle came  there  having  in  his  mind  the  making  of  a  wiU, 
and  having  a  fidl  knowledge  and  recollection  of  the  amount 
of  the  property  he  possessed,  and  having  also  in  his  mind  the 
manner  in  which  it  should  be  divided,  and  who  he  intended 
should  take  as  beneficiaries  under  the  will. 

From  the  evidence  ...  no  matter  what  latent  delu- 
sions existed  in  the  testator's  mind,  they  had  no  influence  ou 
the  disposal  of  his  property,  for  it  is  almost  the  same  disposi- 
tion that  was  made  under  the  will  of  1888,  when  no  delusions 
aflfected  his  mind.     ... 

There  will  be  judgment  for  defendants  declaring  that  the 
testator  was  at  the  time  of  the  making  of  the  will  of  1st 
December,  1899,  of  sound  mind,  memory,  and  understanding, 
and  that  the  said  will  is  his  last  will  and  testament. 
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In  this  case  I  should  have  followed  the  rule  laid  down  in 
Davies  v.  Gregory,  3  P.  &  D.  28,  Eoe  v.  Nix,  [1893]  P.  57, 
Brown  v.  Penn,  12  Times  L.  E.  46,  and  Browning  v.  Mostyn, 
13  Times  L.  H.  184,  and  granted  the  plaintiff  his  costs  out  of 
tha  estate,  but  for  his  acceptance  of  a  payment  of  $1,500 
under  the  will  which  he  afterwards  impeached,  and  his  ex- 
ecution of  a  release  under  seal  in  which  the  terms  of  the  will 
are  recited.  He  is  thereby  estopped  from  contesting  the  val- 
idity of  the  will.  He  said,  at  the  time  he  received  the  $1,500 
on  account  of  the  bequest  to  him,  thtft  it  was  better  to  take 
the  money  than  go  to  law. 

The  costs  of  all  parties  except  the  plaintiff  will  be  paid 
out  of  the  estate. 


October  18th,  1902. 

C.  A. 

LEEDER  v.  TORONTO  BISCUIT  CO. 

Master  and  Servant — Injury  to  Servant  in  Factory— Elevator— De- 
fects—Safeguards — Signals — Negligence— Findings  of  Jury. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiff,  upon  the  findings  of  the  jury  in  an 
action  for  damages  for  injuries  sustained  by  plaintiff,  while 
in  the  employment  of  defendants,  by  their  alleged  negligence. 
Plaintiff  fell  down  an  elevator  shaft  not  provided  with  self- 
closing  gates.  There  was  no  person  in  charge  of  the  elevator. 
The  workmen  used  it  when  necessary.  The  plaintiff  had  been 
using  it,  and,  supposing  it  was  still  at  hand,  whereas  it  had 
been  withdrawn  by  others,  stepped  into  the  shaft,  and  was 
injured.  The  jury  found  that  the  factory  inspector  was  asked 
by  defendants  if  the  safeguards  of  the  elevator  were  suffi- 
cient, and  said  they  were ;  that  the  defect  in  the  hoisting  ap- 
paratus consisted  in  the  want  of  a  proper  signal  and  of  a  self- 
acting  guard;  and  that  the  accident  was  due  to  defendants' 
negligence. 

W.  R.  Riddell,  K.C.,  and  R.  H.  Greer,  for  appellants,  con- 
tended that,  on  the  evidence,  plaintiff  was  negligent  in  back- 
ing towards  the  shaft  without  looking,  and  that,  on  the  find- 
ing of  the  jury  as  to  the  factory  inspector,  they  were  entitled 
to  judgment. 

F.  Denton,  K.C.,  and  A.  D.  Crooks,  for  plaintiff. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Qarrow,  J  J.  a.)  was  delivered  by 

OsLER,  J.A. : — ^The  jury  found  that  there  were  two  de- 
fects in  the  condition  or  arrangement  of  the  hoisting  appar- 
atus   .     .     .    These  defects  are  quite  independent  of  each 
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other.  If  it  were  necessary  to  rest  the  case  upon  the  last, 
much  might  be  said  for  defendants^  contention  that  they  w^e 
not  obliged  to  provide  any  safeguards  to  the  elevator  itself 
beyond  that  which  the  factory  inspector  had  approved  of  as 
sufficient,  after  inspection  and  examination  of  it.  When  that 
safeguard  was  applied,  it  was  of  course  sufficient,  consistiiig 
as  it  did  of  doors  or  gates  intended  when  closed  to  be  fastened 
with  a  latch,  and  in  that  condition  would  necessarily  prevent 
any  one  from  falling  into  the  elevator  opening,  or  passing 
into  the  elevator  until  opened  again  for  the  purpose  of  being 
used.  The  doors  did  not  shut  automatically,  and  it  was  con- 
tended that  some  additional  device  should  have  been  em- 
ployed, such  as  automatic  bars,  which  would  have  guarded 
the  opening  in  case  the  doors  were  temporarily  lelc  open, 
either  by  neglect  or  because  the  elevator  was  to  be  immedi- 
ately re-entered  by  the  person  who  had  just  used  it  It  had 
not  occurred  to  the  inspector  that  any  additional  safeguard 
of  this  kind  was  required,  and  he  thought  that  with  ordinarv 
care  it  was  safe  enough. 

In  the  view  we  take  of  the  case,  it  is  not  necessary  to  de- 
cide whether  compliance  with  the  directions  of  the  inspector 
under  the  Factories  Act  is  sufficient   to   absolve   defendant* 
from  negligence  which  they  might  otherwise  be  open  to  have 
imputed  to  them  under  the  provisions  of  the  Workmen's  Com- 
pensation Act,  in  respect  to  the  absence  or  insufficiency  of  a 
guard,  because  the  other  ground  on  which  the  jury  found 
agaii\st  defendants  arises  out  of  the  manner  in  which  the 
elevator  was  used  in  the  factory,   which   created   a  danger 
against  which  the  safeguard  approved  by  the  inspector  was 
not  intended  to,  and  did  not,  provide.     .     .     .     The  only  way 
in  which  notice  would  be  given  of  the  withdrawal  or  sending 
up  of  the  elevator     .     .     .     was  the  rattling  or  shaking  oi 
the  hoisting  rope;  no  other  signal  or  warning  was  provide'! 
for.    The  jury  might  well  have  come  to  the  conclusion   .   .  • 
that  tlie  arrangement  of  the  whole  apparatus  was  defective  in 
the  absence  of  some  better  provision  for  signalling  its  move- 
ments to  those  who  had  been  using  it  and  were  immediately 
about  to  use  it  again.    The  findings  of  the  jury  absolve  the 
plaintifE  of  negligence,  and  if  he  was  not  aware  that  the  ele- 
vator had  been  hauled  down,  such  a  result  cannot  be  said  to 
be  wrong.      It  cannot  be  ruled  as  a  matter  of  law  that  plain- 
tiff was  negligent  in   not  having  shut  the   doors  when  he 
stepped  out  of  the  elevator  or  in  not  having  looked  behind 
him.     .     .     . 

Appeal  dismissed  with  costs. 
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divisional  court. 

CHAMBEES  v.  McCOMBS. 

Mortgage — Mortgagee  in  Possession— Statute  of  Limitations  —  Pay- 
ment by  Rents  and  Profits— Account — Reference. 

Appeal  by  defendant  from  judgment  of  Falcqnbridge, 
C. J.,  at  the  trial,  in  favour,  of  plaintiff  in  ejectment.  Plain- 
tiff, as  mortgagee,  went  into  possession  of  certain  land,  chiefly 
pasture,  but  with  a  small  house  upon  it,  in  1871,  and  had  the 
rents  and  profits  of  it.  He  removed  the  house,  and,  there 
being  no  one  on  the  premises,  the  defendant,  who  acquired 
the  interest  of  the  mortgagor,  in  1901,  went  into  possession, 
and  the  plaintiff  brought  this  action. 

G.  Lynch-Staunton,  K.C.,  for  defendant,  contended  thai 
the  plaintiff^s  claim  had  been  paid  off  by  the  rents  and  pro- 
fits and  the  removal  of  the  house,  and  that  that  was  such  a 
payment  as  stopped  the  running  of  the  Statute  of  Limita- 
tions, the  plaintiff  having  then  gone  out  of  possession.  He 
urged  that  an  account  should  be  taken  to  shew  whether  plain- 
tiff's claim  had  been  paid. 

S.  H.  Bradford,  for  plaintiff,  contra. 

The  judgment  of  the  Court  (Boyd,  C,  Moss,  J.A.)  was 
delivered  by 

Boyd,  C.  : — The  issues  raised  by  the  pleadings  and  which 
appear  to  be  necessary  to  make  a  final  determination  of  this 
case,  have  not  been  elucidated  by  evidence,  nor  are  they  dealt 
with  in  the  judgment.  The  judgment  is  merely  for  posses- 
sion, and,  though  that  is  in  accord  with  the  outstanding  legal 
title,  that  legal  title  may  not  be  of  importance  if  the  defen- 
dant can  establish  his  defence  as  to  the  payment  of  the  mort- 
gage and  the  non-possession  of  plaintiff  thereafter.  The  pro- 
secution of  the  case  at  the  hearing  was  intercepted  by  the 
hypothetical  cases  put  by  counsel,  and  we  do  not  know 
what  the  real  facts  are.  To  save  the  expenses  of  a  re-trial 
it  is  better  to  let  the  judgment  stand  for  possession  to  plain- 
tiff, subject  to  the  report  of  the  Master  and  judgment  thereon 

O.W.B.NO.  86 
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upon  further  directions.  Let  it  be  referred  to  the  Master  to 
investigate  and  report  upon  the  truth  of  the  defence  and 
report  specially  as  to  taxes^  etc.  Further  directions  and  coats 
reserved.  The  defendant  should  as  a  condition  of  this  relief 
pay  into  Court  or  give  security  for  $100,  to  be  dealt  with  by 
the  Court  after  the  conclusion  of  the  case.  If  this  condition 
is  complied  with  in  14  days,  order  as  above.  If  not,  appeal 
dismissed  with  costs. 


October  22nd,  1902. 
divisional  court. 

Be  HITZ  and  VILLAGE  OF  NEW  HAMBURG. 

ipartiM—Summarif  Application  to  Quash  Municipal  By-law— Counter- 
mand— Motion  to  Add  or  Substitute  New  Applicant, 

Appeal  by  John  F.  Katzenmeier  from  order  of  Mac- 
Mahon,  J.,  in  Chambers  (ante  574),  dismissing  application 
•for  an  order  allowing  appellant  to  be  added  as  an  applicant 
for  a  summary  order  quashing  by-law  259  of  the  village  of 
New  Hamburg,  or  substituting  him  for  Charles  Eitz,  the 
original  applicant,  who  had  coimtermanded  his  notice  of  mo- 
tion for  the  order.  When  the  countermand  was  served,  the 
time  for  applying  to  quash  had  expired. 

New  material  was  allowed  to  be  used  upon  the  appeal., 
which  was  heard  by  Boyd,  C,  Street,  J.,  Meredith,  J. 

E.  E.  A.  DuVernet,  for  Katzenmeier. 

A.  B.  Aylesworth,  K.C.,  for  the  corporation. 

Boyd,  C.  : — The  analogy  of  proceedings  in  an  action 
applies  to  these  applications  to  quash  by-laws :  Re  Sweetman 
and  Townships  of  Gosfield,  13  P.  E.  293,  approved  of  by  the 
Court  of  Appeal  in  Re  Shaw  and  City  of  St.  Thomas,  18 
P.  R.  454. 

When  the  fact  is  that  the  motion  to  quash  is  taken  on 
behalf  of  a  number  of  interested  ratepayers  who  have  com- 
bined to  make  the  necessary  deposit  to  answer  costs,  it  is  as  a 
matter  of  course  to  allow  any  amendment  of  the  papers  so  as 
to  place  that  fact  on  record :  In  re  Tottenham,  [1896]  1  Ch. 
628.  And  if  it  be  the  fact  that  the  motion  is  in  truth  on 
behalf  of  a  number  so  interested,  the  failure  of  the  individual 
put  forward  to  give  a  title  to  the  proceedings  to  prosecute,  or 
his  attempt  to  relinquish  the  proceedings,  should  not  prejudice 
the  others  who  seek  to  have  the  matter  adjudicated.  In  such 
a  case  the  practice  of  the  Court  is  to  substitute  another,  being 
one  of  those  really  interested :  Hughes  v.  Pump  House  Co., 
[1902]  2  K.  B.  485. 
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The  persons  interested  who  contributed  the  money  relied 
upon  their  nominee,  Ritz,  duly  prosecuting  the  motion  in- 
trusted to  him,  and  if  he  betrays  that  trust,  the  Court  seized 
of  the  motion  is  not  helpless  to  do  justice  in  the  premises. 

True,  in  a  creditor's  suit  the  creditor  who  files  a  bill  may 
before  decree  dismiss  it  and  another  creditor  is  not  allowed 
to  intervene,  because  he  does  not  rely  on  the  diligence  of  the 
acting  creditor,  and  it  is  open  for  him  to  begin  proceedings 
in  his  own  name.  But  the  points  of  difference  here  are  plain : 
because  it  is  too  late  to  initiate  another  motion  on  account 
of  the  three  months'  limit;  and  because  all  the  contributories 
relied  upon  Ritz  acting  promptly  and  uprightly  (see  Hand- 
ford  V.  Storie,  2  Sim.  &  Stu.  at  p.  198,  Canadian  Bank  of 
Commerce  v.  Tinning,  15  P.  R.  401,  Atlas  Bank  v.  Mahat, 
23  Pick.  492) ;  and  because  those  thus  defrauded  have  made 
actual  contribution  to  the  expenses  of  the  litigation. 

[Macdonald  v.  City  of  Toronto,  18  P.  R.  17,  referred  to.] 

.     The  Court  should  grant  the  relief  asked.     .     .     .     The 
terms  will  be  as  stated  by  my  brother  Meredith. 

Meredith,  J. : — The  application  was  made  at  the  in- 
ptance  and  upon  the  behalf  of  nine  ratepayers.  Ritz  was  but 
one  of  them,  and,  with  his  concurrence,  his  name  only  was 
used  in  the  proceedings.  Some  time  afterwards  he  was  bribed 
to  discontinue  them,  and  desired  to  do  so,  and  has  done  all  he 
was  asked  to  do,  by  those  who  bribed  him,  to  carry  out  his 
corrupt  bargain ;  but  the  application  w^as  still  pending  when 
the  order  appealed  against  w^as  made. 

In  these  circumstances  the  Court  is  not  powerless  to  pre- 
vent the  bribed  defeat  of  the  ratepayers'  right  to  apply  to 
quash  the  by-law.  Ritz,  as  their  agent,  could  be  restrained 
from  such  a  breach  of  confidence  and  trust.  A  simple  and 
ready  injunction  is  the  order  proposed:  see  Payne  v.  Roger, 
Doug.  407 ;  Leigh  v.  Hunt,  1  B.  &  P.  447 ;  Doe  v.  Franklin, 
7  Taunt.  9 ;  Hicks  v.  Beith,  7  Taunt.  48 ;  Morell  v.  JSTewman, 
4  B.  &  Ad.  419.  They  may,  and  ought  to  be,  empowered  to 
continue  the  proceedings  in  Ritz's  name,  on  the  usual  terma 
of  indemnifying  him  against  costs.  They  should  also  under- 
take to  speed  the  hearing  of  the  application,  and  should,  at 
the  end  of  the  litigation,  pay  the  respondents'  costs  of  the 
motion  below  and  of  the  appeal,  which,  by  reason  of  the  new 
material  used,  put  it,  for  the  purpose  and  in  the  circumstances 
of  the  case,  in  the  same  position  as  an  original  motion. 

Street,  J. : — I  concur. 
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October  22nd,  1902. 
divisional  court. 

■ 

PEOPLE'S  BUILDING  AND  LOAN  ASSOCIATION  v. 

STANLEY. 

Execution — Judge's  Order  for  Vo8t8— Direction  for  Set-off— Service  of 
Allocatur — lame  of  Execution — Production  of  Original  Order  or 
Office  Copy. 

Appeal  by  defendant  from  order  of  Lount,  J.,  dismissing 
defendant's  application  to  set  aside  a  writ  of  fi.  fa.  against 
defendant's  goods  for  interloctutory  costs  under  a  Judge's 
order,  upon  grounds  of  irregularity  appearing  below. 

The  appeal  was  heard  by  Boyd,  C,  Street,  J.,  Mere- 
dith, J. 

W.  H.  Bartram,  London,  for  defendant. 

D.  W.  Saunders,  for  plaintiffs. 

Boyd,  C.  : — Strict  practice  requires  that  when  execution 
is  issued  upon  a  Judge's  order,  the  order  itself  or  an  oflSce 
copy  thereof  should  be  produced  to  the  ofiScer,  unless  that 
officer  has  official  custody  of  the  books  of  the  Court  whereia 
the  order  has  been  entered.  In  such  case  he  may  act  upon 
the  copy  of  the  order  served,  after  verifying  its  correctness 
by  reference  to  the  record  in  his  custody.  Where  the  officers 
are  distant,  i.«.,  one  officer  issues  the  order  and  another  issues 
the  execution,  then  proper  evidence  of  the  existence  and  con- 
tents of  the  order  should  be  laid  before  the  officer  who  issues 
process.  It  is  customary  in  the  central  office  at  Osgoode  Hall, 
where  all  the  officers  are  together,  that  one  should  refer  to  the 
other,  and  a  copy  of  an  order  served  may  be  acted  upon  when 
the  officer  has  the  means  at  hand  of  verifying  its  correctness. 
So  in  the  Weekly  Court  at  London,  where  an  order  is  issued 
and  entered  by  the  clerk  at  the  weekly  sittings,  it  is  com- 
petent for  the  auxiliary  officer  who  issues  execution  thereon, 
i.e.,  the  deputy  registrar,  who  is  in  easy  touch  with  the  other 
officer,  to  satisfy  himself  that  the  copy  served  is  accurate.  In 
the  absence  of  evidence  and  in  face  of  the  fact  that  it  is  not 
disputed  that  the  copy  is  right,  the  Court  on  this  motion 
wiU  infer  that  omnia  rita  esse  acta. 

I  think  that  the  appellant  has  a  right  to  complain  in 
strictness  that  deduction  was  not  made  from  the  costs  last 
taxed  against  him,  if  the  compan}'^s  solicitor  intended  to  issue 
execution  therefor,  and  for  this  reason  I  would  agree  with  the 
result  arrived  at  bv  my  brother  Meredith. 

Street,  J.: — I  concur. 
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Meredith,  J.: — The  appellant  seeks  to  set  aside  the 
/?.  fa.  on  these  grounds :  1,  because  costs  directed  to  be  set  off 
were  not  deducted  before  the  writ  issued ;  2,  because  the  certi- 
ficate of  taxation  was  not  served;  and  3,  because,  as  to  part 
of  the  costs  included  in  the  writ,  it  was  issued  without  pro- 
duction of  the  original  order  for  payment  of  such  costs. 

As  to  the  first  ground,  the  direction  was  a  verbal  one, 
made  by  the  learned  Judge  who  made  the  order  now  in  appeal, 
so  that  it  must  have  been  considered  by  him  that  his  verbal 
direction  had  been  substantially  carried  out,  and  so  it  now 
appears.  The  costs  have  been  set  off  against  an  earlier  bill 
of  the  plaintiffs,  upon  which  execution  had  issued.  The  only 
possible  loss  the  defendant  could  sustain  by  setting  his  costs 
off  against  the  plaintiffs^  earlier  instead  of  his  later  bill  is 
the  sheriff's  poundage  on  $12,  that  is,  72  cents,  and  in  the 
disposition  to  be  made  of  this  motion  that  will  be  prevented. 

As  to  the  second  ground,  there  is  no  practice  requiring 
service  of  the  allocatur  in  such  case  as  this.  The  defendant's 
solicitor  had  notice  of  the  taxation,  and  his  agents  were 
present  when  it  was  completed,  so  that  the  defendant  had 
notice  of  the  amount  payable,  and  the  writ  was  not  issued 
until  five  days  afterwards :  see  Con.  Rule  843.  It  would  have 
been  more  courteous  and  commendable  to  have  asked  for  pay- 
ment before  issuing  the  writ ;  the  amount  was  small,  for  inter- 
locutory costs  only,  and  the  solicitors  resided  in  the  same 
town,  and  after  the  previous  like  taxation  a  copy  of  the  allo- 
catur had  been  served ;  though,  to  the  contrary,  it  is  right  to 
add  that  such  service  had  no  effect,  the  costs  were  not  paid, 
the  Court  had  to  be  moved  to  recover  them. 

The  last  ground  seems  more  important  as  a  matter  of 
general  practice.  It  can  hardly  be  good  practice  to  issue 
execution  upon  what  at  most  merely  purports  to  be  a  copy  of 
an  order ;  and,  in  this  case,  there  was  no  reason  why  the  origi- 
nal or  an  office  copy  could  not  readily  have  been  obtained. 
Our  Eules  seem  to  contain  no  provision  touching  the  ques- 
tion ;  they  are  quite  bald  as  to  the  modus  operandi  in  obtain- 
ing the  writ ;  they  indicate  from  which  office  such  writs  shall 
issue,  and  provide  for  the  filing  of  a  praecipe,  but  that  seems 
to  be  all.  The  English  Rules  expressly  require  the  produc- 
tion of  the  original  order  or  of  an  office  copy  of  it :  0.  42,  r. 
11 :  and  such  has  long  been  the  practice  there,  a  rule  of  1853 
iproviding  that  no  writ  of  execution  should  be  issued  until  the 
judgment  paper,  postea,  or  inquisition,  as  the  case  might  be, 
iiad  been  seen  by  the  proper  officer:  R.  71,  H.  T.1853.  This 
is  a  reasonable  and  convenient  practice  which  ought  to  be 
followed— as  I  think  it  has  been— in  this  Court.  It  might 
be  different  if  the  order  were  entered  in  a  book  accessible  to. 
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and  examined  by,  the  officer  issuing  the  writ,  before  issuing 
it.  But  the  defendant  has  not  suffered  from  the  irregularity ; 
the  order  existed,  and  an  office  copy  of  it  could  have  been 
had. 

In  these  circimistances,  the  proper  order  to  be  now  made, 
is  that,  upon  the  defendant'  paying  to  the  plaintiffs  or  the 
sheriff,  within  five  days,  the  amount  due  upon  the  two  later 
bills  of  costs,  that  is,  the  balance  now  payable  for  interlocu- 
tory costs,  all  proceedings  upon  the  writ  be  stayed.  No  costs 
of  this  appeal  or  the  motion  below ;  in  default,  the  appeal  to 
be  dismissed  with  costs. 


Winchester,  Master.  October  23rd,  1902. 

chambers. 

Ee  PINKNEY. 

Security  for  Coats— Petition  by  Parents  for  Custody  of  Infant- 
Petitioners  out  of  Jurisdiction— Respondents  Admitting  RighU 
of  Petitioners. 

An  application  by  the  respondents  to  a  petition  for  the 
custody  of  an  infant  for  an  order  requiring  the  petitioners  to 
give  security  for  the  respondents'  costs  of  the  petition. 

Shirley  Denison,  for  respondents. 

W.  E.  Middleton,  for  petitioners. 

The  Master. — The  parents  of  Leland  Pinkney  have  filed 
and  served  a  petition  seeking  the  delivery  up  by  Mr.  and  Mrs. 
Corbett  of  Leland  Pinkney,  a  boy  about  14  years  of  age.  The 
petitioners  reside  outside  of  the  jurisdiction  of  this  Court, 
and  an  application  is  now  made  by  the  respondents  for  an 
order  for  security  for  costs. 

On  the  argument  counsel  for  the  respondents  admitted 
that  they  werfe  quite  willing  to  deliver  up  the  boy,  but  alleged 
that  he  refused  to  leave  them.  If  this  be  so,  then  they  have 
no  objection  to  the  Court  awarding  the  custody  of  the  child 
to  his  parents.  The  only  difficulty  apparently  in  the  way 
is  that  the  petitioners  are  asking  to  be  paid  the  costs  of  the 
petition  by  the  respondents.  That  is  a  matter  that  the  Court 
has  jurisdiction  over,  and  is  no  reason  why  an  order  for  secur- 
ity for  costs  should  be  granted  when  the  subject  matter  of  the 
petition  must  be  handed  over  to  the  petitioners,  as  admitted 
by  the  respondents.  In  my  opinion  no  order  for  security  for 
costs  should  be  granted.  Costs  in  the  petition  to  the  peti- 
tioners. 
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Winchester,  Master.  October  23rd,  1902. 

chambers. 
FAEMEHS^  LOAN  AND  ^VINGS  CO.  v.  HICKEY. 

IThird  Parties—Action  to  Set  aside  Tax  Sale— Claim  In/  Purchaser 

to  Relief  over  against  Municipality. 

Motion  by  the  corporation  of  the  town  of  Toronto  Junc- 
tion to  set  aside  an  order  making  them  third  parties  herein. 

The  action  was  brought,  to  set  aside  a  tax  sale,  against  a 
person  who  had  obtained  a  conveyance  from  the  mayor  and 
treasurer  of  the  applicants  under  such  sale. 

The  defendant  claimed  that  she  was  entitled  to  some  relief 
over  against  the  corporation  by  virtue  of  the  deed  of  con- 
veyance. 

W.  E.  Eaney,  for  the  third  parties. 
H.  F.  Gooderham,  for  defendant. 
F.  J.  Dunbar,  for  plaintifE. 

The  Master. — The  deed  does  not  purport  to  bind  the 
corporation,  and,  besides,  the  statute  provides  for  the  relief 
to  which  a  tax  purchaser  is  entitled.  I  am,  therefore,  of 
opinion  that  the  third  party  notice  must  be  set  aside. 

The  plaintiff  was  unnecessarily  served  with  notice  of  this 
application.  There  will  be  no  costs  to  the  plaintiff.  The 
third  party  will  be  entitled  to  the  costs  of  this  application, 
to  be  paid  by  the  defendant  forthwith. 


Boyd,  C.  •  October  23rd,  1902. 

trial. 

GEAND  TEUNK  E.  W.  CO.  v.  VALLIEAE. 

Way— Private  Way — Easement— Prescription — Railway  Lands  —  User 
not  Incompatible  uoith  Requii'cments  of  Railway. 

Action  for  damages  for  forcible  removal  and  destruction 
of  plaintiffs'  fence  by  defendant,  and  for  destruction  of  other 
property  of  plaintiffs,  and  for  an  injunction.  Counterclaim 
for  damages  for  removal  of  defendant's  gate  and  interference 
with  right  of  way. 

Wallace  Nesbitt,  K.C.,  for  plaintiffs. 

S.  W.  McKeown,  for  defendant. 

Boyd,  C.  : — The  facts  in  this  care  are  all  one  way.  The 
defendant  has  used  openly,  continuously,  and  without  inter- 
ruption, for  over  30  years,  a  foot-path,  well  defined,  from 
the  rear  of  his  lot  to  the  common,  public  roadway  opening  on 
the  station  grounds.  The  entrance  to  the  station  yard  is  pro- 
tected by  a  gate  which  is  frequently  kept  locked  at  night,  and 


696 

the  user  of  the  defendant  has  been  subject  to  this  restriction. 
The  defendant  made  the  entrance  from  his  land  wider  some 
eight  or  ten  years  ago^  but^  as  against  the  company,  the  length 
of  user  of  that  additional  width  of  way  cannot  be  upheld. 

The  company^s  contention  was  of  law,  and  was  placed  on 
the  footing  that  a  railway  company  have  not  power  to  dedicate 
part  of  their  property,  as  that  would  be  repugnant  to  the  title 
by  which  thev  hold  their  lands.  And,  by  parity  of  reason, 
that  no  presumption  of  grant  could  arise  from  length  of  user 
to  support  an  easement,  and  therefore  no  right  of  way  has 
been  established  as  a  matter  of  law.  That  doctrine,  though 
it  has  some  colour  from  expressions  in  Guthrie  v.  Canadian 
Pacific  K.  W.  Co.,  27  A.  R.  64,  31  S.  C.  R.  155,  is  not  re- 
garded as  law  by  many  great  authorities  by  which  I  am 
bound.  There  is  a  line  of  cases  beginning  with  Regina  v. 
Leake,  5  B.  &  Ad.  478,  down  to  the  present  time,  which  estab- 
lish that  railway  lands  may  be  dedicated  for  public  or  other 
user  so  long  as  that  user  is  not  incompatible  with  the  present 
and  actual  requirements  of  the  railway.  Such  is  indubitably 
the  case  here,  inasmuch  ^s  for  over  30  years  the  defendant's 
use  of  the  path  has  in  no  way  harmed  the  company,  and  has 
not  called  forth  the  slightest  complaint  until  this  action  is 
brought.  .  .  .  This  path  is  a  matter  of  no  small  im- 
portance to  defendant,  as  it  is  in  fact  his  only  means  of  out- 
let. I  think  he  is  entitled  to  be  undisturbed  in  his  use  of  the 
path  as  aforetime,  i,e.,  of  its  original  width  as  a  footpath  for 
pedestrians,  subject  to  the  right  of  the  company  to  keep  their 
gates  closed  and  locked  as  befor^  and  so  long  as  the  station  is 
in  its  present  condition. 

[Grand  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D.  273, 
276,  Re  Gonty  and  Manchester,  etc.,  R.  W.  Co.,  [1896]  2  Q.  B. 
439,  Foster  v.  London,  Chatham,  and  Dover  R.  W.  Co.,  [1895] 
1  Q.  B.  711,  Wells  V.  Northern  R.  W.  Co.,  14  0.  R.  594,  Mul- 
liner  v.  Midland  R.  W.  Co.,  11  Ch.  D.  611,  Rangeley  v.  Mid- 
land R.  W.  Co.,  L.  R.  3  Ch.  306,  310,  Elliott  on  Railroads, 
sec.  1140,  Lehigh  Valley  R.  R.  Co.  v.  McFarlane,  43  N.  J.  L. 
605,  and  Turner  v.  Fitchley,  145  Mass.  438,  referred  to.] 

The  company  interfered  with  and  caused  injury  to  defen- 
dant's gate,  and  should  pay  $10  damages  on  the  counterclaim. 
Action  dismissed  with  costs  and  costs  of  counterclaim  to  be 
paid  to  defendant. 
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Moss,  J.A.  October  23rd,  1902. 

C.  A. — CHAMBERS. 

OTTAWA  GAS  CO.  v.  CITY  OF  OTTAWA. 

Leave  to  Appeal^Question  of  Costs— Right  to  Costs  against  Opposite 
Party— No  Liability  to  Solicitor— Corporation  Solicitor  Paid 
hy  Salary— Change  in  By-law—Statute— Conflict  of  Decisions. 

Motion  by  defendants  for  leave  to  appeal  to  the  Court  of 
Appeal  from  the  order  of  a  Divisional  €oiirt  (ante  647)  re- 
versing an  order  in  Chambers  upon  a  question  of  taxation  of 
costs. 

J.  H.  Moss,  for  defendants. 

H.  T.  Beck,  for  plaintiffs. 

Moss,  J.A. — As  the  case  stands  at  present,  the  defendants 
have  been  held  not  entitled  to  include  in  the  costs  taxable 
against  the  plaintiffs,  any  profit  costs.  The  action  was  finally 
dismissed  with  costs  on  the  14th  September,  1901.  On  that 
date  the  solicitor  who  conducted  the  defence,  and  acted 
throughout  the  action  for  the  defendants,  was  under  engage- 
ment by  them  at  a  yearly  salary  of  $2,500,  in  consideration 
of  which  he  was  to  perform  the  duties  specified  in  the  by-laws 
r^ulating  and  defining  the  duties  of  city  solicitor.  One 
term  of  the  by-law  was,  that  all  costs  awarded  to  the  copora- 
tion  in  any  suit  should  be  paid  to  the  city  treasurer,  and  a 
detailed  statement  thereof  rendered  in  May  and  December  of 
each  year. 

On  the  10th  July,  1902,  the  by-law  was  amended  so  as  to 
provide  that  all  costs  payable  to  the  corporation  in  any  suit 
should  be  paid  to  the  city  solicitor  as  part  of  his  remunera- 
tion in  addition  to  his  salary. 

On  the  23rd  July,  1902,  the  defendants  brought  in  their* 
bill  of  costs  in  this  action  for  taxation  by  the  deputy  regis- 
trar, who,  on  the  production  by  the  plaintiffs  of  the  before 
mentioned  by-laws,  ruled  that  the  defendants  were  not  en- 
titled to  tax  profit  costs.  Upon  appeal  from  this  ruling 
Street,  J.,  held  that  the  defendants  were  entitled  to  the  benefit 
of  the  amendment  of  the  by-law,  which  brought  the  case 
within  the  provisions  of  sec.  320  (3)  of  the  Municipal  Act. 

The  Divisional  Court  was  of  the  contrary  opinion,  and 
alsoTield  that  upon  the  terms  of  the  by-law  prior  to  the  amend- 
ment the  case  was  governed  by  Jarvis  v.  Great  Western  R.  W. 
Co.,  8  C^  P.  280,  and  Stevenson  v.  City  of  Kingston,  3i  C. 
P.  ,333. 

The  defendants  relied  upon  Tl;  'loway  v.  Corporation  of 
London,  L.  E.  4  Eq.  90,  and  Henderson  v.  Merthyr  Tydfil, 
[1900]  1  Q.  B.  434. 
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On  this  motion  it  was  submitted  that  these  cases  kid 
down  a  rule  not  in  conflict  with  our  own  cases,  which  might 
be  adopted  without  impinging  upon  them.  It  was  said  that, 
conceding  the  correctness  of  the  doctrine  that  inasmuch  as 
the  salary  covered  all  claims  of  the  solicitor  against  the  clients 
for  the  costs  of  conducting  the  defences,  the  clients  incurred 
no  liability  against  which  they  were  entitled  to  be  indemni- 
fied, it  had  no  application  where,  as  in  this  case,  it  was  a  term 
of  the  employment  that  the  costs  awarded  to  the  corporation 
should  be  received  by  the  city  treasurer  for  its  benefit.  It  was 
further,  submitted  that  if  it  appeared  that  Jarvis  v.  Great 
Western  E.  W.  Co.  and  Stevenson  v.  City  of  Kingston  applied, 
they  should  be  reconsidered  in  the  light  of  the  English  cases; 
and  that  in  any  case  the  question  of  the  effect  of  the  amend- 
ment to  the  by-law  was  of  sufficient  importance  to  justify 
further  discussion  in  this  Court. 

Jarvis  v.  Great  Western  K.  W.  Co.  was  decided  over  40 
years  ago.  It  was  fully  considered  in  Stevenson  v.  City  of 
Kingston  over  20  years  ago,  and  was  then  aflSrmed,  though 
the  opinion  of  Sir  A.  Wilson,  C.J.,  was  opposed  to  it.  At 
the  next  session  of  the  Legislature  held  after  the  rendering 
of  the  latter  decision,  the  Municipal  Act  was  amended  (44 
Vict.  ch.  24,  sec.  5)  so  as  to  enable  a  municipal  corporation 
to  collect  costs  of  suits  and  proceedings,  notwithstanding  the 
employment  of  the  solicitor  at  a  salary,  when  by  the  term? 
of  the  employment  such  costs  are  payable  to  the  solicitor  as 
part  of  his  remuneration  in  addition  to  his  salary.  From 
that  time  to  the  present  it  has  been  within  the  power  of  the 
defendants  in  this  action  to  do  as  they  have  lately  done,  viz.. 
make  it  a  term  of  the  employment  of  their  solicitor  that  cost? 
payable  to  them  by  other  parties  should  be  received  by  the 
solicitor  as  part  of  his  remuneration  in  addition  to  his  salary. 

Without  saying  that  a  case  could  not  yet  arise  in  which  it 
might  be  proper  to  review  these*  cases,  I  think  that,  having 
regard  to  the  legislation,  and  to  the  prior  decisions  and  the 
clear  recognition  of  their  authority  in  subsequent  cases,  I 
ought  not  to  give  leave  to  open  a  discussion  of  them  with  a 
view  to  the  adoption  of  the  rule  of  the  English  cases,  at  the  in- 
stance of  a  municipal  corporation.  The  amount  involved  i? 
not  large,  and  the  defendants  have  provided  for  all  future 
cases.  I  am  inclined  to  agree  with  the  Divisional  Court  that 
the  date  of  the  judgment  governs  the  plaintiffs'  liability  to 
the  defendants  for  costs,  but  I  express  no  decided  opinion. 
I  only  say  that  I  think  no  sufficient  reasons  have  been  sheini 
for  treating  the  case  as  exceptional  and  allowing  a  farther 
appeal. 

The  motion  must  be  dismissed. 
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Street,' J.  October  24th,  1902. 

CHAMBERS. 

DUNLOP  PNEUMATIC  TIEE  CO.  v.  EYCKMAX. 

Pleading — Counterclaim— Exclusion  of— Defendants  to  Counterclaim 
out  of  Jurisdiction^Foreign  Trade  Mark,  Subject  of  Counterclaim 
— Hardsh  ip — In  just  ice. 

Appeal  by  plaintiffs  and  Palmer,  one  of  the  defendants 
to  the  counterclaim,  from  an  order  of  the  Master  in  Chambers 
refusing  their  application  to  strike  out  the  counterclaim  of 
the  defendants  the  Dunlop  Tire  Company,  referred  to  as  "  the 
Canadian  company.^^  The  plaintiffs  are  referred  to  as  "  the 
English  company." 

W.  M.  Douglas,  K.C.,  for  the  appellants.  ^ 

W.  E.  Middleton,  for  the  counterclaim ing  defendants. 

Street,  J.  (after  setting  out  the  facts  at  length) : — The 
action  is  brought  by  the  English  company  to  restrain  the  de- 
fendants from  exporting  pneumatic  tires  from  this  continent 
and  competing  with  the  plaintiffs  in  their  business  in  other 
parts  of  the  world,  contrary  to  the  terms  of  the  agreement 
of  13th  December,  1898,  which  the  plaintiffs  say  is  binding 
upon  all  the  defendants. 

The  defendants  the  Canadian  company  deny  that  the 
agreement  is  binding  upon  them,  but  say  that,  if  it  is, 
it  does  not  represent  the  real  bargain  which  was  made  be- 
tween the  plaintiffs  and  Ryckman,  and  they  claim  a  recti- 
fication of  it.  They  further  say  that  the  plaintiffs  did 
not  deliver  the  whole  of  the  rights  of  the  American  com- 
pany, as  they  agreed  to  do  in  the  agreement,  and  that 
the  Canadian  company  has  been  obliged  to  pay  large 
sums  to  obtain  those  rights,  and  they  ask  that  the  plaintiffs 
be  ordered  to  repay  these  sums  and  the  damages  they  have 
been  put  to  in  consequence.  They  further  ask  for  a  declara- 
tion of  their  rights  under  certain  parts  of  the  agreement. 
All  these  claims  are  put  in  the  form  of  a  counterclaim  by  the 
Canadian  company  against  the  plaintiffs  alone,  and,  in  my 
opinion,  they  are  very  proper  subjects  for  a  counterclaim  in 
this  action. 

O.W.R.  NO.  37 
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The  remainder  of  their  counterclaim  is,  however,  of  a 
much  wider  character.  It  alleges  that  under  the  proper  con- 
struction of  the  agreement  of  13th  December,  1898,  the  Can- 
adian company  is  entitled  to  the  use  of  certain  trade  marks 
in  connection  with  tires  exported  by  them  to  countries  out- 
side America  ;  but  that  the  plaintiffs,  along  with  two  persons. 
Garland  and  Palmer,  and  an  Australian  company,  none  of 
whom  is  a  party  to  the  action,  have  fraudulently  and  with 
knowledge  of  the  rights  of  the  Canadian  company  conspired 
together  to  cheat  them  of  their  rights  by  registering  the  said 
trade  marks  in  the  name  of  the  Australian  company,  and  they 
ask  for  an  injunction  and  damages  against  Palmer,  Garland, 
the  Australian  company,  and  the  plaintiffs. 

The  complaint  of  the  Canadian  company  in  this  part  of 
the  counterclaim  is  that  the  defendants  to  the  counterclaim, 
by  certain  acts  done  in  Australia,  have  interfered  with  their 
trade  there.  Of  the  defendants  to  the  counterclaim  Palmer 
is  the  only  one  within  the  jurisdiction  of  the  Court;  Gar- 
land lives  in  Australia,  and  the  Australian  company  has  its 
liead  office  there.  The  plaintiffs  in  this  action,  who  are  the 
remaining  defendants  to  the  counterclaim,  have  their  head 
office  in  England,  and  have  neither  business  nor  offices  m 
Ontario.  None  of  the  parties  defendants  to  the  counterclaim, 
except  the  defendant  Palmer,  has  pleaded  to  it  or  admitted 
the  jurisdiction  of  the  Court. 

I  think  an  examination  of  the  pleadings  and  of  the  issues 
sought  to  be  raised  by  the  counterclaim  against  the  new 
parties  is  sufficient  to  establish  the  injustice  to  the  plaintiffs 
of  allowing  the  question  of  the  Australian  trade  mark  to  be 
raised  and  disposed  of  in  the  present  action.  It  is  manifest 
that  great  delay  must  necessarily  be  encountered  in  taking 
the  evidence,  which  must  be  taken  in  Australia  as  well  as  in 
f]ngland,  in  disposing  of  the  question  of  the  trade  marks.'  In 
the  meantime  the  defendants  the  Canadian  company  have 
everything  to  gain  and  nothing  to  lose  by  the  delay,  for  they 
will,  of  course,  continue  to  carry  on  the  foreign  business  which 
the  plaintiffs  seek  in  the  action  to  restrain.  I  can  see  no 
such  intimate  connection  between  the  subject  of  the  action 
and  the  subject  of  the  counterclaim  as  to  oblige  the  Court  to 
require  both  to  be  disposed  of  in  the  same  action.  I  can  see 
that  to  allow  the  counterclaim  would  operate  as  so  great  a 
hardship  upon  the  plaintiffs  as  to  amount  almost,  if  not  en- 
tirely, to  an  actual  denial  of  justice  to  them,  and  I  am,  there- 
fore, of  opinion  that  the  appeal  should  be  allowed  as  to  that 
portion  of  the  counterclaim  which  begins  with  the  16th  para- 
graph of  the  defence  and  counterclaim,  and  relates  to  the 
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claim  against  the  plaintiflEs,  Garland,  Palmer,  and  the  Aus- 
tralian company  in  respect  of  the  trade  mark,  and  that  this 
portion  of  the  counterclaim  should  be  excluded,  with  the 
right,  of  course,  to  the  Canadian  company  to  make  it  the  sub- 
ject of  a  separate  action,  if  so  advised. 

The  remainder  of  the  counterclaim  was  not  objected  to, 
and  should  stand,  and  the  defendants  the  Dunlop  Tire  Com- 
pany, Limited  (called  herein  "the  Canadian  company"), 
should  pay  the  costs  of  the  application  and  appeal. 


October  27th,  1902. 
divisional  court. 
ABBOTT  V.  ATLANTIC  EEFINING  CO. 

Prim-ipal  and  Agent— Undisclosed  Principal—Action  hy  Agent— 
Breach  of  Contract— Construction  of  Roof— Guarantee— Repre- 
sentation as  to  Ownership— Addition  of  Principal  as  Party- 
Recovery— Dam  ages. 

Appeal  by  defendants  from  judgment  of  County  Court 
of  Simcoe  in  favour  of  plaintiffs  in  an  action  originally 
brought  by  George  A.  Abbott  alone  upon  a  guarantee  by  de- 
fendants that  a  roof  completed  by  them  upon  a  new  building 
belonging,  to  Mary  S.  Abbott,  wife  of  George  A.  Abbott, 
would  remain  waterproof  for  five  years,  and  an  agreement 
that  in  case  of  its  leakage  within  that  time  they  would  re- 
pair it  at  their  own  expense.  Mary  S.  Abbott  was  after- 
wards added  as  plaintiff.  She  was  erecting  the  building  in 
question  upon  her  own  land  for  herself;  her  husband  was 
acting  as  her  agent  in  making  the  contracts  for  its  erection, 
and  superintendino;  the  work  done  on  her  behalf,  but  had 
no  personal  interest  in  it.  The  defendants  became  aware  that 
a  roof  was  to  be  put  on,  and  wrote  the  husband  that  in  order 
to  introduce  their  roofing  material  into  "  your  town  "  they 
would  put  on  "  yc'ur  roof "  for  a  fixed  price.  To  this  he 
replied  in  his  own  name  accepting  their  offer  to  put  on  "  my 
roof  ; "  and  thereupon  they  gave  the  guarantee  now  sued 
on,  in  which  they  referred  to  the  roof  as  "your  roof,"  and 
also  again  used  the  expreission  "  your  town." 

W.  M.  Boultbee,  for  defendants,  contended  that  to  permit 
evidence  shewing  that  the  husband  was  acting  merely  as 
agent  for  the  wife  would  be  to  allow  him  to  contradict  the 
writings  in  which  he  described  the  roof  as  his. 

J.  C.  Brokovski,  Coldwater,  for  plaintiffs. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.)  was  delivered  by 

Street,  J. — In  my  opinion  the  expressions  did  not  neces- 
sarily imply  the  representation  on  the  husband's  part  that  he 
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was  owner  of  the  roof  or  of  the  building ;  they  seemed  to  be 
used  merely  as  conveniently  descriptive  of  the  subject  matter 

.under  discussion.  It  was  competent  for  the  wife  to  shew 
that  her  husband  had  entered  into  the  contract  as  her  agent, 
and  to  recover  damages  from  defendants  for  the  breach  of 
it.  Lucas  V.  De  la  Cour,  1  M.  &  S.  249,  and  Humble  v. 
Hunter,  12  Q.  B.  310,  distinguished. 

The  breach  was  well  established;  the  roof  leaked 
badly,  and  in  the  end  became  practically  almost  use- 
less in  spite  of  defendants'  efforts  to  repair  it  The 
damages  should  not  be  confined  to  the  cost  of  re- 
pairs of  the  roof.  It  was  within  the  contemplation  of  the 
parties  that  if  the  roof  leaked  the  building  and  its  walls 
and  contents  would  suffer.  No  one  but  a  party  or  privy  to 
the  contract  could  recover  for  its  breach ;  the'  husband  was 
neither  party  nor  privy ;  it  was  not  in  contemplation  of  the 
parties  that  he  should  have  goods  there,  and  the  action  as 

•against  him  should  be  dismissed.  The  wife  is  entitled  to 
recover  for  the  loss  of  the  roof  because  she  will  have  to  re- 
place it,  and  for  the  damages  to  the  walls,  carpets,  etc.  These 
damages  will  easily  mount  up  to  $200,  at  which  they  were 
assessed.  Judgment  for  plaintiff  Mary  S.  Abbott  for  $200, 
with  costs  from  the  time  she  was  made  a  party.  Action  as 
regards  plaintiff  George  A.  Abbott  dismissed  with  costs  of 
defendants  as  against  him  down  to  but  not  inclusive  of  notice 
of  trial.     No  costs  of  appeal  to  either  party. 


Winchester,  Master.  October  28th,  1902. 

chambers. 

Re  excelsior  LIFE  INS.  CO.  AND  DE  GEER. 

Insurance— Life— Policy  in  Favour  of  Mother— Advance  by  Mother  on 
Faith  of— Subsequent  Marriage  of  Insured— Apportionment  in 
Favour  of  Wife— Claim  by  Mother  as  Beneficiary  for  Value. 

Motion  by  the  company  for  leave  to  pay  into  Court 
$174.25,  being  the  balance  due  by  them  under  policy  No. 
5032  on  the  life  of  James  De  Geer,  which  was  claimed  by  the 
mother  and  also  by  tlie  widow  of  the  insured.  The  claimants 
did  not  object  to  payment  in,  and  consented  to  their  rights 
being  disposed  of  in  Chambers. 

The  policy  was  issued  on  the  20th  September,  1898.  The 
insured  was  then  unmarried.  The  sole  beneficiary  was  his 
mother,  and  she  was  not  at  that  time  a  beneficiary  for  value. 
On  the  24th  September,  1900,  the  mother  advanced  the  in- 
sured $100,  on  the  faith  of  a  letter  in  which  he  assured  her 
that  she  would  be  safe  in  making  the  advance,  by  reason  of 
the  policy  being  in  her  favour.     The  insured  was  married  in 
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March,  1901,  and  on  the  ^Ist  September,  1901,  he  signed  a 
direction  and  apportionment  of  the  full  amoimt  of  the  in- 
surance money  in  favour  of  his  wife,  which  direction  was 
given  to  the  company  immediately  thereafter.  He  died  on 
the  16th  June,  1902.  The  amount  payable  by  the  company 
imder  the  policy  was  $974.25.  They  paid  the  widow  $800. 
She  claimed  the  balance  also  under  the  direction  made  by 
the  insured,  and  the  mother  also  claimed  it  by  virtue  of  the 
promises  made  by  the  insured. 

E.  McKay,  for  the  company  and  the  widow,  relied  on  sees. 
151,  159,  and  160  of  the  Insurance  Act,  and  Potts  v.  Potts, 

31  0.  E.  452. 

C.  E.  Hewson,  K.C.,  for  the  mother,  relied  on  Book  v. 
Book,  1  0.  L.  E.  86. 

The  Master. — Since  the  decision  of  the  Court  of  Appeal 
in  Book  v.  Book,  1  0.  L.  E.  86,  the  sections  referred  to  have 
been  amended  by  1  Edw.  VII.  ch.  21,  sec.  2,  providing  that 
a  beneficiary  shall  only  be  deemed  a  beneficiary  for  value 
when  he  is  expressly  said  to  be  so  in  the  policy.*'  In  my 
opinion,  the  widow  of  the  insured  is  entitled  to  the  amount 
in  dispute,  the  amendment  governing  the  case  and  placing 
the  law  as  it  was  declared  by  Meredith,  J.,  in  Book  v.  Book, 

32  0.  E.  206,  whose  decision  was  reversed  by  the  Court  of 
Appeal,  1  0.  L.  E.  86. 


^< 


Winchester,  Master.  October  29th,  1902. 

chambers. 

MACLEAN  V.  WOOD. 

Partumlars^Statement  of  Claims-Action  to  Set  aside  Resolution  of 
Bhareholders  of  Companu-=-Allegation  of  Non-compliance  icith 
Companies  Acts^Submission  to  Court. 

Motion  by  defendant  Wood  for  particulars  under  para- 
graphs 10  and  11  of  the  statement  of  claim.  Action  to  set 
aside  a  resolution  passed  by  the  shareholders  of  the  defendant 
company,  the  World  Newspaper  Company  of  Toronto,  as 
being  illegal,  fraudulent,  and  void,  and  for  an  injunction. 
The  plaintiffs  in  their  statement  of  claim  set  out  the  resolu- 
tion complained  of  and  the  calling  of  the  meeting  of  the 
fihareholders,  etc.,  and  in  the  10th  paragraph  alleged  "that 
in  calliner  said  meeting  of  shareholders  and  in  the  conduct 
of  said  meeting  and  the  passing  of  said  resolution,  the  pro- 
visions of  the  Ontario  Companies  Act  and  amending  Acts 
were  not  complied  with."     Paragraph  11  was  as  follows: 
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^^  The  plaintiflfs  submit  that  the  said  resolution  and  the  pass- 
ing thereof  as  aforesaid  was  illegal,  fraudulent,  and  void/' 

6.  M.  Kelley,  for  defendant  Wood. 

J.  A.  Macintosh,  for  plaintiffs. 

The  Master. — Particulars  under  paragraph  10,  shew- 
ing in  what  respects  the  provisions  of  the  Acts  were  not  com- 
plied with,  should  be  given :  Pullen  v.  Snelus,  40  L.  T.  N.  S. 
363.  Paragraph  11  is  not  an  allegation,  but  merely  a  sub- 
mission, and  no  particulars  are  necessary. 

Order  made  for  particulars  of  paragraph  10.  Costs  in 
the  cause. 


October  29th,  1902. 
divisional  court. 

COXLEY  v.  ASHLEY. 

Promissory  Note — Action  on^Defence  of  no  Consideration^Evidenee 

of  Contemporaneous   Oral  Agreement  —  Contradictory    Written 

!  Documents— N etc  Trial— Objection  to  Evidence  not  Taken  at  Trial 

^Discretion  of  Court, 

Appeal  by  plaintiff  from  order  of  Judge  presiding  in 
1st  Division  Court  in  county  of  Hastings  refusing  a  new 
trial  after  a  verdict  for  defendant  on  a  trial  with  a  jury  in 
that  Division  Court.  Action  to  recover  $100,  being  the  bal- 
ance unpaid  upon  a  note  for  $600  made  by  defendant,  dated 
I  15th  December,  1897,  payable  six  months  after  date  to  Cyn- 

thia A.  Loucks  or  order,  and  by  her  indorsed  after  its  ma- 
turity, for  a  valuable  consideration,  to  plaintiff.  The  defence 
was  that  defendant  received  no  consideration  for  the  making 
of  the  note,  and  that,  at  the  time  he  signed  it,  it  was  agreed 
between  him  and  Albert  Loucks,  the  husband  of  the  payee, 
that  he  was  not  to  be  personally  liable  upon  it,  but  was  to  JMiy 
it  out  of  certain  moneys  coming  to  his  hands  for  one  Harford 
Ashley.  The  Judge  left  the  matter  to  the  jury  as  one  en- 
tirely at  large  upon  the  question  of  consideration,  and  open 
to  them,  without  special  regard  to  the  writings,  and  to  be 
determined  upon  the  whole  evidence. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff. 

E.  G.  Porter,  for  defendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.)  was  delivered  by 

Street,  J. — The  case  went  to  the  jury  upon  improper 
evidence  and  with  a  charge  in  which  the  true  questions  for 
their  determination  were  not  presented.  The  evidence  of  the 
defendant,  which  was  admitted  to  prove  that,  although  he 
signed  the  note  in  question  and  delivered  it  to  Albert  Loucks, 
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a  contemporaneous  parol  agreement  existed  under  which  he- 
was  not  to  be  personally  liable  upon  it,  but  was  to  pay  it 
only  so  far  as  moneys  of  Harford  Ashley  came  to  his  hands 
for  the  purpose,  should  have  been  rejected:  New  London 
Credit  Syndicate  v.  Heale,  [1898]  2  Q.  B.  487 ;  Young  v. 
Austin,  L.  E.  4  C.  P.  553 ;  Abrey  v.  Crux,  L.  E.  5,  C.  P.  37 : 
and  the  iurv  should  have  been  told  that  the  debt  due  bv  Har- 

V  «/  «-■ 

ford  Ashley  to  Albert  Loucks,  and  the  forbearance  of  Albert 
Loucks  in  consideration  of  the  giving  of  the  notes,  were  a 
sufficient  consideration  for  the  making  of  them  by  defendant, 
and  the  binding  character  of  the  sealed  agreements  executed 
by  defendant  and  Harford  Ashley  should  have  been  pointed 
out  to  them.  Under  ordinary  circumstances,  where  objec- 
tion has  not  been  clearly  taken  at  the  time  to  the  admissibility 
of  evidence,  and  to  the  charge  to  a  jury,  it  is  a  sound  rule 
to  refuse  to  allow  a  new  trial  upon  these  grounds.  But  where, 
as  here,  it  plainly  appears  that  there  has  been  an  entire  mis- 
conception on  all  hands  of  the  real  points  in  issue,  and  a  mis- 
trial has  been  the  result,  the  Court  should  exercise  its  dis- 
cretion and  direct  a  new  trial,  because,  apart  from  the  evi- 
dence of  defendant,  which  is  in  direct  contradiction  of  his 
own  solemn  agreements,  there  is  nothing  whatever  to  support 
the  verdict  in  his  favour. 

Appeal  allowed,  and  new  trial  directed.     Costs  of  first 
trial  and  appeal  to  be  costs  in  the  cause. 


Britton,  J.  October  30th,  1902. 

TRIAL. 

ELLIOTT  V.  HAMILTON. 

Execution— Sale  of  Land  under— Assignment  for  Benefit  of  Creditors 

—Priorities— Costs. 

Action  to  recover  possession  of  the  east  half  of  lot  8  in 
the  7th  concession  of  the  township  of  Tay.  On  5th  Janu- 
ary, 1878,  plaintiff  recovered  judgment  against  defendant, 
who  was  the  owner  of  the  land  in  question,  for  $1,567.80 
debt  and  $22.75  taxed  costs.  On  19th  December,  1896,  a 
writ  of  fi.  fa.  was  issued  against  the  goods  and  lands  of  de- 
fendant, and  placed  in  the  hands  of  the  sheriff  of  Simcoe. 
The  sheriff  subsequently  made  a  return  of  "  nulla  bona  "  to 
that  part  of  the  writ  requiring  him  to  make  the  money  out 
of  defendant's  goods,  and  he  seized  and  duly  advertised  for  sale- 
the  interest  of  defendant  in  the  land  in  question.  The  sale 
took  place  on  the  27th  February,  1899.  On  the  24th  Febru- 
ary, 1899,  defendant  made  an  assignment  for  creditors  under 
R.  S.  0.  ch.  147,  to  one  Clarke.  On  the  day  of  sale,  and  before 
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the  actual  sale,  the  sheriff  received  a  letter  from  the  defend- 
ant's solicitor,  who  then  was  acting  for  the  assignee,  notify- 
ing him  (the  sheriff)  of  this  assignment,  and  asking 
him  to  send  memorandum  of  costs  to  assignee.  There 
was  no  tender  of  amount  of  costs,  no  deposit  of  moneys,  and 
no  undertaking  on  the  part  ol  the  solicitor  that  the  costs 
would  be  paid.  The  plaintiff's  solicitor  was  present,  and  the 
sheriff  informed  him  of  the  contents  of  this  letter.  As  costs 
had  been  incurred,  the  sheriff  was  advised  that  he  had  the 
right  to  go  on  and  sell,  and  he  sold  pursuant  to  notice.  The 
plaintiff  became  the  purchaser,  and  a  deed  to  him  was  exe- 
cuted by  the  sheriff  in  due  course.  The  assignee,  notwith- 
standing the  sheriff's  sale,  assumed  the  right  to  sell,  and  did 
sell  and  execute  a  conveyance  to  one  William  Hamilton  (a 
son  of  defendant)  of  the  same  land. 

D.  B.  Simpson,  K.C.,  for  plaintiff. 

R.  D.  Gunn,  K.C.,  for  defendant,  contended  that  under 
sec.  9  of  R.  S.  0.  ch.  147,  the  sheriff  had  no  right  to  sell  after 
notice  of  assignment,  and  that  plaintiff  took  nothing  by  his 
deed.  It  was  admitted  that  defendant  was  still  in  possession, 
l)ut  only  as  the  agent  of  William  Hamilton,  and  that  he 
claimed  as  such. 

Britton,  J.,  held,  following  Qillard  v.  Milligan,  28  0. 
R.  645,  that  the  plaintiff  was  entitled  to  recover.  Judgment 
for  plaintiff  with  costs. 


MacMahon,  J.  October  30th,  1902. 

TRIAL. 

BAIN  V.  CORP. 

Imurance— Life— Policy  on  Life  of  Om  Person  for  Benefit  of  Another 
—Assignment— Death  of  Assured— Claim  by  Administrator. 

Interpleader  issue  tried  at  Toronto. 

By  a  covenant  in  a  mortgage  made  by  defendants  to  the 
Star  Life  Insurance  Company,  the  mortgagors  were  required 
to  assure  and  keep  assured  with  that  company  during  the 
continuance  of  the  mortgage  one  or  more  lives  to  the  extent 
of  £2,500  sterling,  and  to  pay  to  the  insurance  company  the 
premiums  on  such  insurances.  Defendants  endeavoured  to 
insure  the  life  of  Alfred  E.  Copp,  son  of  defendant  William 
J.  Copp,  but  he  failed  to  pass  the  medical  examination.  The 
,plaintiff's  son,  a  medical  student,  on  20th  January,  1886, 
signed  an  application  for  insurance  on  his  life  for  £2,500. 
This  application  was  accepted  by  the  insurance  company, 
^nd  a  policy  issued  thereon,  dated  13th  April,  188G.  Tht» 
plaintiff's  son  reached  his  majority  on  27th  February,  1886. 


707 

He  assigned  the  policy  to  defendants  after  the  date  of  it. 
The  defendants  paid  the  premiums  on  the  policy  up  to  the 
time  of  the  assured's  death  on  12th  April,  1902.  Plaintiff 
claimed  as  administrator  of  the  estate*  of  the  assured.  The 
amount  due  on  the  policy  was  paid  into  Court  by  the  insur- 
ance company,  and  this  issue  was  directed. 

S.  W.  McKeown  and  J.  W.  McCullough,  for  plaintiff. 

D.  E.  Thomson,  K.C.,  and  J.  A.  Culham,  Hamilton,  for 
defendants. 

MacMahon,  J. — The  question,  which  arose  in  North 
American  Life  Ins.  Co.  v..  Brophy,  2  0.  L.  K.  559,  32  S.  C. 
R.  261,  under  14  Geo.  III.  ch.  48,  sec.  1,  does  not  ari§e  here, 
the  insurance  company  having  treated  the  policy  as  a  valid 
contract  by  paying  the  money  into  Court;  and  the  defend- 
ants are,  by  virtue  of  the  assignment  to  them,  the  owners  of 
the  policy,  they  having  paid  and  satisfied  the  mortgage  to  the 
insurance  company.  Worthington  v.  Curtis,  1  Ch.  D.  419, 
Vezina  v.  New  York  Life  Ins.  Co.,  6  S.  C.  R.  30,  and  Hallen- 
dal  V.  Hilhnan,  28  0.  R.  342  n.,  followed. 

Judgment  for  defendants  upon  the  issue  with  costs. 


October  30th,  1902. 
divisional  court. 

MACLELLAN  v.  HOOEY. 

Assessment  and  Taxes— Taaf  Sale— Objections  to  yalidiiy— Uncer- 
tainty as  to  Lands  Assessed— Irregularities— Statute  Curing- 
Defects  in  Advertisement  of  Sale— New  Trials-Absence  of  Ma- 
terial Witness— Taking  Chances. 

Appeal  by  plaintiff  from  judgment  of  Meredith,  J., 
dismissing  an  action  to  recover  possession  from  defendant  of 
lots  5,  6,  7,  and  8  on  the  east  side  of  Maclellan  avenue  in  the 
town  of  Trenton,  and  to  set  aside  a  tax  sale  under  which 
defendant  claimed.  The  defendant  in  the  alternative  claimed 
a  lien  for  taxes  paid  and  for  improvements.  The  plaintiff 
proved  a  paper  title  in  himself,  and  upon  defendant  putting 
in  his  proofs  of  a  tax  title,  the  plaintiff  relied  upon  certain 
objections  to  its  validity,  which  were  overruled  by  the  trial 
Judge. 

H.  L.  Drayton,  for  plaintiff. 

H.  S.  Osier,  K.C.,  and  W.  C.  Mikel,  Belleville,  for  de- 
fondant. 

The  judgment  of  the  Court  (Street,  J.,  Britton,  J.) 
was  delivered  by 

Street,  J. — .  .  .  It  was  argued  that  the  sale  of  the 
lots  in  question  for  arrears  of  taxes  was  invalid  as  to  lots  7 
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and  8,  because  it  was  uncertain  whether  these  tw^o  lots,  which 
are  on  the  east  side  of  Maclellan  avenue  in  Irvine's  survey* 
or  lots  7  and  8  on  the  east  side  of  Maclellan  avenue  in  the 
Jubilee  survey,  are  the  lots  assessed  .and  mentioned  in  the 
warrant  and  advertisement  and  in  the  certificates  of  sale. 

In  the  assessment  roll  for  1892,  however,  being  one  of  the 
years  for  which  the  taxes  are  charged  on  these  lots,  and  for 
the  arrears  in  which  they  were  sold,  lots  7  and  8  in  the 
Jubilee  survey  are  assessed  as  part  of  an  undivided  block  of 
land  described  by  metes  and  bounds  in  the  roll,  while  lots  7 
and  8  .  .  .  in  the  Irvine  survey  are  described  as  Mng 
on  the  far  side  of  an  intervening  cross  street  called  King 
street  from  the  lots  in  the  Jubilee  survev.  There  is,  there- 
fore  ...  a  sufficient  distinction  upon  the  face  of  the 
assessment  roll,  shewing  plainly  which  assessment  was  in- 
tended to  apply  to  the  several  parcels.  These  taxes  undoubt- 
edly remained  unpaid  for  more  than  three  years  before  the 
year  in  which  the  treasurer's  list  was  made  out  under  which 
they  were  sold,  and  there  is,  therefore,  a  sufficient  foundation 
for  the  further  proceedings. 

On  the  17th  January,  1898,  a  special  Act  was  passed, 
ch.  56  of  61  Vict.  (0.),  reciting  that  many  irregularities  had 
occurred  in  the  proceedings  necessary  for  the  levying  of  taxes 
in  the  town  of  Trenton,  and  the  sales  of  lands  for  the  same. 
Section  1  of  the  Act  declares  the  assessments  for  the  vear 
1892,  inter  alia,  valid.  Section  3  provides  that  "all  sales 
of  land  for  taxes  under  the  said  assessments,  when  any  portion 
Off  the  taxes  in  respect  of  which  the  sales  were  had  were  in 
arrear  for  the  time  required  by  the  Assessment  Act,  and 
when  the  lands  so  sold  have  not  been  redeemed,  as  in  the  said 
Act  provided,  are  hereby  confirmed  and  declared  valid  and 
binding  to  all  intents  and  purposes  upon  all  persons  con- 
cerned and  as  to  the  lands  so  sold." 

The  section,  however,  gives  a  year  from  the  passing  of 
the  Act  to  the  owners  of  all  lands  so  sold  for  redeeming  them 
by  payment  to  the  treasurer  of  the  arrears  of  taxes.  The 
plaintiff  was  aware  in  July,  1899,  that  the  defendant  had 
purchased  the  lands  and  had  gone  into  possession  of  them, 
and  was  making  large  improvements.  The  present  action 
was  not  brought  until  May,  1901. 

Under  the  circumstances,  I  think  the  proper  conclusion 
is  that  the  defects  in  the  advertisement  of  sale,  as  well  as 
any  which  preceded  it,  have  been  cured  by  the  special  Act 
which  I  have  quoted.  It  is  plain  that  the  taxes  for  1892.  at 
all  events,  were  in  arrear  at  the  time  of  the  sale  in  1896 :  that 
the  onlv  lots  numbers  7  and  8  on  the  east  side  of  Maclellan 
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avenue  that  were  sold  were  those  now  in  question  in  the  Irvine 
survey,  for  the  two  lots  7  and  8  in  the  Jubilee  survey  had 
been  redeemed  before  the  sale.  The  sale  of  the  lots  in  ques- 
tion falls,  therefore,  strictly  within  the  terms  of  sec.  3  of  the 
Act.  In  addition  to  this,  it  is  plain  that  the  owner  was  not 
in  any  way  prejudiced  by  any  ambiguity  in  the  advertise- 
ment of  sale,  for  both  sets  of  lots  were  advertised  for  sale, 
and  the  owner  must  be  taken  to  have  known  that  her  taxes 
were  in  arrear,  and  that  her  lots  would  be  sold.  The  plain- 
tiff, too,  who  purchased  from  the  owner  after  the  sale  for 
taxes,  has  not  been  prejudiced,  for  he  was  aware  of  it,  and 
treated  with  the  town  municipality  for  the  purchase  of  their 
tax  title,  and  was  offered  it  at  the  price  of  the  taxes  and  ex- 
penses.    .     .     .    ' 

The  plaintiff  also  asks  for  a  new  trial  upon  the  ground 
that  the  mayor  of  Trenton  was  a  material  witness,  and  that 
plaintiff  was  prejudiced  by  his  inability  to  procure  his  attend- 
ance at  the  trial.  He  was  aware  of  this,  however,  when  he 
brought  the  case  on  for  trial  .  .  .  and  it  is  too  late  now 
to  complain.  .  .  .  His  proper  course  was  to  have  asked 
for  a  postponement  of  the  trial. 

The  action  was,  therefore,  properly  dismissed,  and  the 
appeal  should  also  be  dismissed  with  costs. 

See  Lount  v.  Walkington,  15  Gr.  332 ;  Hess  v.  Harrington, 
73  Pa.  St.  438;  Black  on  Tax  Titles,  2nd  ed.,  sec.  407,  notes 
131,  132. 

Winchester,  Master.  •  October  31st,  1902. 

chambers. 

MORRISOX  V.  MITCHELL. 

Particulars— Statetnent   of   Claim— Trade   Mark— Infringement, 

Motion  by  defendants  for  particulars  of  certain  para- 
graphs of  the  statement  of  claim  in  an  action  to  restrain  de- 
fendants from  infringing  plaintiffs'  trade  mark.  Issue  was 
joined  and  the  action  entered  for  trial. 

C.  A.  Masten,  for  defendants. 

Grayson  Smith,  for  plaintiffs. 

The  Master: — In  the  6th  paragraph  the  plaintiffs  al- 
leged that  their  goods  had  for  more  than  ten  years  been 
known  and  described  by  the  trade  mark  and  design  in  ques- 
tion, which  had  acquired  a  particular  reputation  and  value, 
and,  by  reason  of  such  use  and  application  by  the  plaintiffs, 
such  trade  mark  and  design  had  become  the  sole  and  absolute 
property  of  plaintiffs.     The  plaintiffs  should  not  be  ordered 
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to  give  particulars  of  whether  it  was  intended  by  paragraph 
6  to  set  up  a  common  law  trade  mark.  The  paragraph  itself 
contains  as  full  particulars  as  plaintiffs  are  required  to  give. 
Gillatt  V.  Lumsden,  4  0.  L.  R.  300,  distinguished.  Redda- 
way  V.  Banham,  [1896]  A.  C.  199,  210,  referred  to. 

Under  paragraph  8  the  defendants  asked  particulars  of 
the  acts  alleged  to  be  done  by  defendants  whereby  they  de- 
liberately set  about  to  attempt  to  appropriate  plaintiffs^  pro- 
j)erty.  Xo  particulars  are  necessary  under  this  paragraph. 
It  is  immaterial  to  defendants  what  acts  plaintiffs  allege  de- 
fendants have  done  in  deliberately  setting  about  to  attempt, 
etc.  What  is  necessarv  is  to  know  what  acts  defendants  are 
charged  with  doing  in  appropriating  plaintiffs'  property. 

Paragraph  9  alleged  that  defendants  at  first  appropri- 
ated and  applied  and  used  a  single  triangle  to  the  valves 
manufactured  and  being  sold  by  them.  Defendants  are  en- 
titled to  particulars  of  the  names  and  addresses  of  the  per- 
sons to  whom  it  is  alleged  the  defendants  sold  valves  marked 
with  a  single  triangle. 

By  paragraph  10  the  plaintiffs  submitted  that  defendants 
had  deliberately  and  wrongfully  set  about  and  attempted  to 
appropriate  the  property  of  plaintiffs,  and,  if  possible,  to  in- 
vade the  rights  of  plaintiffs.  As  this  submission  follows  the 
statements  in  paragraph  9  as  to  the  acts  of  the  defendants  in 
using  a  triangle  and  triangles,  no  particulars  are  necessary. 

By  paragraph  12  it  was  alleged  that  defendants  had  been 
and  were  wrongfully  and  wilfully  infringing  upon  the  trade 
mark  and  design  of  plaintiffs  in  the  manufacture  and  sale  of 
goods  similar  to  those  of  plaintiffs.  Defendants  are  entitled 
to  know  in  what  respect  they  are  charged  in  this  paragraph, 
and  full  particulars  should  be  given. 

Paragraph  13  alleged  that  in  the  manufacture  and  sale  of 
the  valves  similar  to  the  valves  manufactured  by  plaintiffs, 
the  defendants  had  appropriated  and  used  and  applied  a 
trade  mark  and  design  of  plaintiffs,  and  had  done  so.  with  the 
wrongful  purpose  and  intention  of  imitating  and  copying 
the  trade  mark  and  design  of  plaintiffs,  and  in  that  way  of 
obtaining  the  benefit  of  plaintiffs'  property  and  of  the  repu- 
tation of  plaintiffs'  goods.  Paragraph  14  alleged  that  de- 
fendants were  using  and  applying  in  the  manufacture  and 
sale  of  their  goods  a  fraudulent  imitation  of  the  trade  mark 
and  design  of  plaintiffs.  As  it  does  not  appear  that  the  trade 
mark  and  design  used  by  defendants  is  that  referred  to  in  the 
9th  paragraph,  full  particulars  of  the  trade  mark  and  design 
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complained  of  should  be  given,  and  also  the  other  necessary 
particulars  in  connection  therewith. 

Paragraph  15  alleged  that  the  defendants  had,  by  their 
wrongful  acts  hereinbefore  referred  to,  trespassed  upon  the 
goods  and  rights  and  property  of  plaintiffs  and  were  answer- 
able to  plaintiffs  for  such  wrongful  acts.  The  facts  which 
make  up  the  trespasses  should  be  given  as  particulars. 

The  defendants  also  asked  for  particulars  of  the  names 
of  the  persons  alleged  to  have  been  deceived  into  purchasing 
steam  valves  manufactured  by  defendants,  believing  that  they 
were  the  goods  manufactured  by  plaintiffs.  No  order  should' 
be  made  as  to  this,  because  the  statement  of  claim  does  not 
contain  the  allegation. 

Order  accordingly.     Costs  in  the  cause. 

November  1st,  1902. 
C.  A. 

GABY  V.  CITY  OF  TORONTO. 

Costs—Third  Party— Indemnity— Extent  of  Liability— Court  of  Appeal' 
—Time  for  Disposing  of  Costs — Several  Appeals. 

Motion  by  defendants  to  settle  minutes  of  judgment.. 
Plaintiff  had  judgment  at  the  trial  against  the  defendants 
with  costs,  and  at  the  same  time  defendants  had  judgment 
over  against  the  third  party  Crang,  by  which  he  was  ordered 
to  indemnify  them  against  the  plaintiff's  judgment  and  the 
costs,  which  up  to  that  time  and  by  that  judgment  had  been 
ordered  to  be  paid  by  them,  and  their  own  costs  of  defence. 
The  defendants  and  Crang  both  appealed  from  that  judg- 
ment, and  Crang  also  appealed  from  the  defendants'  judg- 
ment against  him.  The  appeals  wer^,  pursuant  to  order, 
argued  together  as  one  appeal,  and  on  the  28th  June,  1902, 
the  Court  dismissed  the  appeals  against  the  plaintiff's  judg- 
ment with  costs  to  be  paid  to  him  by  defendants,  reserving 
the  disposition  of  the  third  party's  appeal  from  the  defend- 
ants' judgment  against  him:  ante  440.  The  plaintiff  took 
out  his  certificate  in  that  way,  and  at  that  time  no  order 
could  have  been  made  against  the  third  party,  in  respect  of 
costs  in  favour  of  defendants,  the  question  of  his  liability 
over  being  still  undetermined.  His  appeal  against  defendants 
was  dismissed  with  costs  on  the  19th  September,  1902:  ante 
606. 

A.  F.  Lobb,  for  defendants,  contended    that    the    order 
should  contain  a  direction  that  the  third  party  should  also 
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pay  the  costs  which  defendants  have  paid  or  may  have  to  pay 
under  the  judgment  of  28th  June  to  plaintiff — the  costs  of 
their  own  appeal  and  the  costs  of  the  third  party^s  appeal 
against  them — ^as  they  would  not  otherwise  receive  the  full  in- 
demnity to  which  they  were  by  his  contract  entitled  from,  the 
third  party. 

J.  BicknelK  K.C.,  for  the  third  party. 

The  judgment  of  the  Court  (Osler,  Maclexnax,  Moss, 
G ARROW,  JJ.A.)  was  delivered  by 

Osler,  J.A.  : — Tlie  appeal  being  a  step  in  the  cause,  pre- 
sc»nting  it  to  the  Court  for  review  just  as  it  came  before  the 
Court  below  for  trial,  this  Court  has  the  same  jurisdiction 
over  all  the  costs  of  the  proceedings  therein  as  the  trial  Judge 
had  over  those  which  had  been  incurred  when  the  case  was 
before  him.     The  Court  is  disposing  of  all  appeals,  for  con- 
venience sake,  as  well  as  to  prevent  delay  in  the  recovery  of 
the  judgment  to  which  plaintiff  was  entitled,  by  two  orders 
instead  of  one,  and  the  time  to  deal  with  the  question  of  what 
costs  defendants  should  receive  from  Crang  is  when  that  part 
of  the  appeals  which  concerns  his  liability  to  them  falls  to  be 
decided.     The  jurisdiction  to  do  this  was  not  at  an  end  when 
the  order  of  the  28th  June  was  made,  and  the  proper  time 
to  deal  with  these  costs  is  when  the  Court  is  dismissing  the 
third  party's  appeal,  and  thus  making  a  final  disposition  of 
the  litigation  as  it  came  before  the  Court.  As  to  the  costs  of 
the  third  party's  own  appeal  against  plaintiff,  they  should 
have  been  ordered  to  be  paid  by  the  third  party  to  plaintiff 
directly,  instead  of  by  defendants  in  the  first  instance.    The 
dc  f endants  are  entitled  to  be  recouped  by  the  third  party  the 
costs  which  may  have  been  paid  by  them  under  that  part  of 
the  order.     As  to  the  other  costs  defendants  ask  for,  they  are 
(ntitled  to  them,  as  their  proceedings  were  not  taken  unneces- 
sarily or  wantonly,  but  reasonably  and  in  their  own  interest 
and  for  their  own  protection.    They  are,  therefore,  within  the 
scope  of  the 'third  party^s  contract  of  indemnity,  and  the 
order  should  go  in  the  form  proposed  by  defendants.     No 
costs  of  this  motion.     The  taxing  officer  should  see  that  the 
order  does  not  bear  with  undue  severity  upon  the  third  party, 
seeing  that  all  the  appeals  were  argued  together,  that  he  had 
tlie  labouring  oar  in   them  all,   and  that  the  contention  of 
defendants  as  to  his  liability  turned  chiefly,  if  not  altogether, 
upon  the  construction  of  the  contract  between  them. 
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Falconbridge,  C.J.  November  3rd,  1902. 

WEEKLY  COURT. 

TORONTO  GENERAL  TRUSTS  CORPORATION  v. 

CENTRAL  ONTARIO  R.  W.  CO. 

Judgment— Consent—Sale  of  Railway— Petition  to  Open  up— Conflict- 
ing Claims  to  Represent  Railway  Company— Issue  Directed. 

Petition  by  defendants  to  vacate  a  consent  judgment  pro- 
nounced in  this  action  on  the  27th  May,  1902,  for  immediate 
sale  of  the  company's  railway,  on  the  ground  that  the  judg- 
ment was  fraudulent  and  collusive,  and  the  alleged  consent 
upon  which  it  was  entered  was  fraudulent  and  collusive,  and 

was  not  the  real  consent  of  defendants. 

^^  • 

W.  Barwick,  K.C.,  and  J.  H.  Moss,  in  support  of  the  peti- 
tion, claiming  to  represent  the  defendants. 

W.  R.  Riddell,  K.C.,  and  R.  McKay,  opposing  petition, 
also  claiming  to  represent  defendants. 

D.  L.  McCarthy,  for  plaintiffs. 

Falconbridge,  C.J.-~The  order  of  ^leredith,  C.J.,  of 
17th  October,  1902,  if  it  does  not  in  terms  authorize  the  pre- 
sentation of  this  petition,  quite  clearly  leaves  the  door  wide 
open  for  its  admission.  It  was  conce<led  that  a  Judge  in 
Court  could  not  dispose,  upon  affidavits,  of  .the  weighty  and 
complicated  questions  arising  upon  the  petition,  and  the  only 
course  is  to  direct  an  issue  wherein  all  matters  in  question 
may  be  determined,  including  the  status  of  the  different  sets 
of  claimants  for  the  right  to  control  the  affairs  of  the  de- 
fendant company  generally,  and  in  particular  these  proceed- 
ings. An  order  will  go  directing  the  trial  of  an  issue  at  the 
next  non-jury  sittings  for  the  county  of  York.  The  plain- 
tiffs, being  trustees,  must  be  protected  as  to  costs  and  in  every 
other  way.     Usual  direction  as  to  posts. 
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November  3rd,  1902. 
divisional  court. 
ARMSTEONG  v.  MICHIGAN  CENTRAL  R.  W.  CO 

Railway— Carriage  of  Qood9— Misdelivery— Sew  Contract— Breach-^ 

Negligence, 

Appeal  by  defendants  from  judgment  of  County  Court 
of  Lambton  in  favour  of  plaintiff  in  an  action  to  recover 
damages  for  loss  of  goods  shipped  by  plaintiff.  The  goods 
were  consigned  to  the  Canadian  Bank  of  Commerce,  and  were 
delivered  to  Smith  &  Co.  Plaintiff  never  asked  Smith  & 
Co.  to  pay  for  the  goods,  and  had  never  been  paid  for  them. 
The  defendants  in  their  defence  pleaded  that  they  had  de- 
livered the  goods  to  the  order  of  the  Canadian  Bank  of  Com- 
merce, as  required  by  the  shipping  receipt,  and  denied  any 
liability.  At  the  trial  the  shipping  receipt  signed  by  plain- 
tiff was  put  in,  and  defendants  were  permitted  to  rely  upon 
a  clause  indorsed  thereon  as  follows :  "  Claims  for  loss  or 
damage  must  be  made  in  writing  to  the  agent  at  point  of 
delivery  promptly  after  arrival  of  the  property,  and  if  delayed 
for  more  than  30  days  after  the  delivery  of  the  property  or 
after  due  time  for  the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event.*' 

I.  F.  Hellmuth,  K.C.,  and  E.  C.  Cattanach,  for  de- 
fendants. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff,  contended  that  the 
clause  quoted  did  not  cover  or  apply  to  such  a  case  as  the 
present,  where  the  original  transit  was  at  an  end,  and  an 
agreement  for  a  new  one  had  been  entef ed  into,  and  where  the 
loss  had  occurred  by  reason  of  the  negligence  of  defendants. 

The  judgment  of  the  Court  (Paloonbridge,  C.J., 
Street,  J.)  was  delivered  by 

Street,  J. — Upon  the  facts  in  evidence  plaintiff  is  en- 
titled to  recover.  The  defendants'  agent  at  Brigden  received 
instructions  from  plaintiff  to  re-ship  the  goods  from  London 
tc  Campbell  &  Co.,  at  Montreal,  and  agreed  that  this  should 
be  done,  and  so  advised  defendants'  agent  at  London.  After 
F>  few  days'  delay  the  shipping  receipt  was  indorsed  and  de- 
livered by  the  bank  agent  in  London  to  defendants'  agent 
there;  the  existing  contract  to  deliver  the  goods  to  the  order 
of  the  Canadian  Bank  of  Commerce  in  Ijondon  was  then 
terminated,  and  the  new  contract  by  defendants  to  carry  the 
goods  to  Montreal  and  deliver  them  to  Campbell  &  Co.  arose. 
Instead  of  carrying  out  this  new  contract,  the  defendants, 
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6wmg  to  the  misconception  of  their  agent  at  Brigden,  de- 
livered them  to  A.  W.  Smith  &  Co.  in  Toronto.  The  breach 
committed  by  defendants  was  not,  therefore,  any  breach  of 
the  contract  to  carry  the  goods  to  London  and  deliver  them  to 
the  order  of  the  Canadian  Bank  of  Commerce  there,  but  of 
a  new  contract  to  carry  them  from  London  to  Montreal  and 
deliver  them  to  Campbell  &  Co.  :  McGill  v.  Grand  Tnmk  E. 
W.  Co.,  19  A.  R.  245.  Such  a  contract  is  not  alleged  in  the 
statement  of  claim,  but  the  pleadings  can  be  amended  to  suit 
the  facts.  Under  these  circumstances,  the  condition  upon 
which  defendants  rely  cannot  be  treated  as  an  answer  to  plain- 
tiffs claim.  Even  if  it  could  be  found  as  a  matter  of  fact 
that  the  new  contract  to  carry  from  Toronto  to  Montreal 
should  be  treated  as  having  been  subject  to  the  terms  of  the 
shipping  receipt  under  which  the  original  contract  was  en- 
tered into,  it  could  not  be  held,  in  the  face  of  Vogel  v.  Grand 
Trunk  E.  W.  Co.,  11  S.  C.  R.  612,  that  defendants,  having 
received  the  goods  at  London  as  carriers  upon  a  new  contract 
to  carry  them  to  Montreal,  can  protect  themselves  against  the 
consequences  of  their  own  negligence  by  such  a  condition  as 
this,  for  the  case  comes  directly  within  the  express  terms  of 
sec.  246  of  the  Railway  Act,  51  Vict.  ch.  29  (D.),  as  inter- 
preted by  the  Supreme  Court  in  the  Vogel  case. 

Appeal  dismissed  with  costs;  but  the  judgment  should 
order  the  transfer  from  plaintiff  to  defendants  of  plaintiff^s 
right  to  the  goods  in  question,  and  to  recover  the  value  of 
them  from  A.  W.  Smith  &  Co. 


Falconbridge,  C.J.  November  4th,  1902. 

chambers. 

Re  PINKNEY. 

Security  far  Coats^PetitUm  hy  Parents  for  Custody  of  Infant^ 
Petitioners  out  of  Jurisdiction— Respondents  admitting  Rights  of 
Petitioners. 

Appeal  by  William  Corbett  and  Elizabeth  Corbett  from 
order  of  Master  in  Chambers  (ante  694).  refusing  their  ap- 
plication for  security  for  costs  of  a  petition  by  Thomas  Pink- 
ney  and  Emily  Jane  Pinkney  for  the  custody  of  their  infant 
son  Leland  Pinkney.  The  petitioners  lived  out  of  the  juris- 
diction. The  Master  in  Chambers  was  of  opinion  that,  as 
the  respondents  were  willing  to  give  up  the  boy  to  his  parents, 
there  was  no  necessity  for  the  petitioners  giving  security. 

Shirley  Denison,  for  appellants. 

W.  E.  Middleton,  for  petitioners. 
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Falcokbridge,  C.J. — The  aflSrmance  of  the  Master^s 
order  would  leave  the  door  open  for  the  consideration  of  the 
merits  in  determining  questions  of  security  for  costs,  which 
should  not  be.  The  present  case  may  result  in  the  Corbetts 
being  mulct  in  costs,  and  they  should  have  security  for  costs. 
Sample  v.  McLaughlin,  17  P.  R.  490,  and  Palmer  v.  Lovett, 
14  P.  R.  415,  distinguished. 

Appeal  allowed  with  costs  here  and  below  to  the  appellants 
in  any  event  of  the  petition.  Security  to  be  in  the  sum  of 
c^lOO. 


Winchester,  Master.  November  5th,  1902. 

chambers. 

PABRAMORE  v.  BOSTON  MFG.  CO. 

Duicovery— Examination  of  Parties—Production  of  Documents- 
Patent  Actions-Forfeiture— Non-performance  of  Condition  on 
which  Patent  Qrantedr— Affidavit, 

Motion  by  defendants  for  an  order  that  plaintiff  do  file  a 
further  and  better  affidavit  on  production  and  attend  for  re- 
examination for  discovery,  and  answer  the  questions  which  he 
refused  to  answer  on  his  examination,  and  for  an  order  that 
the  J.  B.  Kleinert  Rubber  Company  do  make  discovery  of 
documents,  and  that  the  manager  of  that  company  in  Toronto 
do  attend  for  examination  for  discovery. 

Action  to  restrain  defendants  from  infringing  a  patent 
for  a  hose  supporter.* 

G.  H.  Kilmer,  for  defendants. 

J.  Bicknell,  K.C.,  for  plaintiff. 

W.  N.  Tilley,  for  the  J.  B.  Kleinert  Rubber  Co. 

The  Master. — The  application  for  further  production 
and  examination  of  plaintiff  was  opposed  on  the  ground  that 
the  defendants  have  no  right  to  examine  into  the  matters  in 
question,  as  they  desire  to  do  so  for  the  purpose  of  declaring 
the  plaintiff^s  patent  forfeited  under  the  statute.  The  de- 
fendants do  not  claim  a  forfeiture,  but  properly  contend  that 
the  rights  of  plaintiff  have  been  extinguished  on  non-per- 
formance of  the  condition  on  which  he  obtained  his  patent 
Hoffman  v.  Postill,  L.  R.  4  Ch.  673,  Pye  v.  Butterfield, 
I  B.  &  S.  829,  837,  Hambrook  v.  Smith,  17  Sim.  209,  In  re 
Ifaelden^s  Patent,  51  L.  T,  N.  S.,  referred  to. 

Even  if  the  present  case  were  one  of  forfeiture,  plaintiff 
should  have  taken  that  objection  on  his  examination.  Coun- 
sel acting  for  him  on  that  examination  makes  an  affidavit 
taking  this  objection,  but  that  is  not  sufficient;  the  plaintiff 
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should  make  the  affidavit  himself  if  it  were  a  pl*oper  case  in 
which  to  make  one.  The  defendants  are  entitled  to  the  fullest 
discovery  'from  plaintiff;  that  has  been  so  far  withheld  from 
them.  The  plaintiff  must  attend  at  his  own  expense  and 
submit  to  be  examined  upon  the  issues  raised  in  the  pleadings, 
and  also  file  a  further  and  better  affidavit  on  production.  His 
agents  have  statements  which  he  should  produce.  As  to  his 
obtaining  all  information  necessary  to  give  the  fullest  dis- 
covery, see  Bolckow  v.  Foster,  10  Q.  B.  D.  161;  Leitch  v.  G. 
T.  R.  Co.,  13  P.  R.  369,  373.  Costs  of  this  part  of  the  ap- 
plication to  defendants  in  any  event. 

Application  against  the  J.  B.  Kleinert  Rubber  Company 
adjourned  until  after  examination  of  plaintiff  concluded. 


MacMahon,  J.  November  5th,  1902. 

TRIAL. 

CROMPTOX   AND  KNOWLES  LOOM  WORKS  v. 

HOFFMAN. 

Sale  of  Goods— Entire  Contract — Property  not  Passing— Action  for 

Price—Deduction  for  Defects— Damages. 

Action  by  a  company  carrying  on  the  business  of  manu- 
facturing looms  and  attachments  at  Worcester,  Mass.,  against 
t7.  D.  Hoffman,  of  Stratford,  and  W.  J.  Shaver,  of  Toronto, 
carrying  on  business  as  the  Maple  Leaf  Elastic  Webbing  Com- 
pany, to  recover  $564.65,  balance  of  tlie  price  of  a  loom  and 
attachments  sold  and  delivered  to  defendants  as  alleged.  The 
defendants  set  up  that  the  goods  were  shipped  to  them  in  sec- 
tions, and  that  portions  had  not  yet  been  delivered ;  that  the 
goods  delivered  were  worthless;  and  they  counterclaimed  for 
damages. 

E.  Sydney  Smith,  K.C.,  and  J.  Steele,  for  plaintiffs. 

G.  G.  McPherson,  K.C.,  for  defendants. 

MacMahon,  J. — The  offer  of  plaintiffs  to  furnish  a  loom 
tind  the  necessary  fittings  for  i:unning  the  same  was  contained 
in  a  letter  which  mentioned  the  various  articles  and  their 
prices.  The  defendants  accepted  the  offer  by  letter,  with  a 
variation,  not  ordering  some  of  the  articles  mentioned  in 
plaintiffs^  letter.  Plaintiffs  contended  that  the  order  for  tiie 
loom  was  one  contract,  and  the  other  items  in  the  offer  of 
plaintiffs,  which  was  accepted  by  the  defendants'  order,  formed 
a  separate  contract  or  contracts.  It  is  clear,  however,  that 
the  order  formed  one  entire  contract:  Baldy  v.  Parker,  2  B. 
&  C.  37;  Elliott  v.  Thomas,  3  M.  &  W.  170;  Bigg  v.  Whisk- 
ing, 14  C.  P.  195.    The  items  of  the  sale  were :    "  One-half 
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riish  payment,  balance  in  two  notes  o^  equal  amount;  our 
customary  lien  to  cover  all  machinery  purchased."  The  lien 
agreement  was  forwarded  for  defendants  to  sign,  but  they 
did  not  sign  it.  The  machine  was  mechanically  well  built, 
and  similar  in  construction  to  a  number  manufactured  by 
plaintiffs,  regarding  which  no  complaints  were  received.  Al- 
terations were  necessary  to  make  the  loom  efficient  to  manu- 
facture elastic  webbing.  The  property  in  the  loom  had  not 
passed  to  defendants,  for  it  was  sold  subject  to  the  customary 
lien  contract  used  by  plaintiffs,  and  it  remained  in  their  pos- 
session subject  to  the  lien  upon  which  it  was  sold  by  plain- 
tiffs. The  defendants,  notwithstanding  the  existence  of  the 
lien,  were  entitled  to  shew  that  the  loom  was  not  as  warranted, 
fcnd  So  reduce  plaintiffs'  claim  by  the  difference  between  the 
valiie  of  the  loom  as  warranted  and  the  value  as  it  was  shewu 
t'>  be,  as  evidenced  by  the  cost  defendants  were  put  to  in  re- 
medying the  defects  found  to  exist:  Cull  v.  Roberts,  28  0.  K. 
591;  Copeland  v.  Hamilton,  9  Man.  L.  E.  143.  This  cost 
amounted  to  $69.  Even  if  defendants  were  entitled  to  re- 
cover consequential  damages,  they  could  not  do  so  while  the 
goods  remained  the  property  of  plaintiffs.  Even  if  the  con- 
sequential damages  claimed  were  not  too  remote  (as  to  which 
see  Fuller  v.  Curtis,  100  Ind.  237,  McCormack  v.  Vanatta, 
43  la.  389,  Osborne  v.  Poket,  33  Minn.  10,  Brayton  v. 
Chase,  3  Wis.  456),  the  defects  in  the  machine  were  such  as 
might  have  been  remedied  in  a  few  days  at  the  cost  of  a  few 
dollars,  had  a  competent  mechanic  been  engaged  for  the  pur- 
pose. 

Judgment  for  plaintiffs  for  $395.63,  with  interest  from 
1st  October,  1900,  and  costs.  Counterclaim  dismissed  with 
costs. 


TRIAL. 

MacMahon,  X  November  5th,.  1902. 

LANGLEY  v.  LAW  SOCIETY  OP  UPPER  CANADA. 

Contrail— Printing  of  Reports— Assignment  by  Printers  of  Claim  for 
Payment—Subsequent  Assignment  for  Creditors— Sale  of  Claim 
by  Assignee— Rights  of  Vendee-Judgment— Set-oif. 

Action  by  the  liquidator  of  the  Publishers*  Syndicate, 
Limited,  to  recover  from  the  Law  Society  $346,  claimed  as 
the  balance  due  in  respect  of  the  printing  and  publishing  of 
certain  law  rei)orts  for  the  society. 

C.  D.  Scott  and  S.  B.  Woods,  for  plaintiff. 

II.  Cassels,  K.C.,  for  defendants. 
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MacMahon,  J. — -The  Law  Society  had  contracted  with 
the  firm  of  Eowsell  &  Hutchison  for  the  printing  and  pub- 
lishing of  the  reports.  On  the  17th  January,  1900,  Rowscll 
&  Hutchison  made  an  assignment  for  the  general  benefit  of 
iheir  creditors,  pursuant  to  R.  S.  0.  ch.  147,  to  defendant  E. 
R.  C.  Clarkson.  At  the  time  of  the  assignment  certain  print- 
ing was  in  progress  under  the  contract,  a  large  amount  of  it 
being  in  galley  form,  and  some  type-setting  being  finished. 
The  editor  of  the  reports  made  an  arrangement  with  defend- 
ant Clarkson  by  which  the  work  was  to  be  continued  and 
completed  for  the  Law  Society,  the  defendant  Clarkson,  as 
assignee,  agreeing  to  continue  and  complete  the  reports  then 
under  contract  without  charging  any  profit  on  it.  Clark- 
son said  that  the  Law  Society  was  to  pay  for  the  work  then 
partly  performed;  and  the  editor,  in  his  report  to  the  Law 
Society,  said  that  Clarkson,  if  guaranteed  his  disbursements, 
intended  to  carry  out  the  contract,  as  assignee,  and  earn  the 
moneys  payable  under  it. '  On  10th  March,  1900,  Clarkson 
sold  the  assets  of  Rowsell  &  Hutchison's  estate,  the  Pub- 
lishers* Syndicate  becoming  the  purchasers  of  parcel  No.  3, 
in  which  was  included  "the  printing  and  work  in  progress 
unfinished  at  that  date."  This  item  comprised  the  work  done 
by  Rowsell  &  Hutchison  on  the  reports  prior  to  their  assign- 
ment, and  also  the  amount  expended  by  Clarkson  in  further- 
ing the  completion  of  the  reports  under  his  agreement  with 
the  editor,  making  a  total  of  $847.50,  of  which  $346  was 
attributable  to  the  work  done  by  Rowsell  &  Hutchison.  On 
the  26th  December,  1899,  Rowsell  &  Hutchison  had  assign- 
ed to  the  Bank  of  Hamilton  "  all  book  accounts,  claims,  and 
choses  in  action  which  are  now  owing  to  the  parties  of  the 
first  part  (Rowsell  &  Hutchison),  or  which  may  hereafter  be 
owing  to  parties  of  the  first  part,"  as  security  for  indebted- 
ness. On  the  receipt  by  Clarkson  of  the  $847.50,  he  paid 
over  to  the  Bank'  of  Hamilton  the  $346,  as  being  a  book  ac- 
count or  chose  in  action  realized  from  the  estate. 

The  Law  Society  were  to  pay  Clarkson  for  the  work  then 
partly  performed,  he  agreeing  to  carry  out  the  contract  as 
assignee  in  order  to  enable  him  to  earn  the  moneys  payable 
under  it,  which  would  necessarily  include  this  partly  per- 
formed portion  of  it.  He  assigned  the  contract  to  the  Pub- 
lishers' Syndicate,  who  finished  the  work  required  to  be  per- 
formed under  the  contract,  and  the  amount  of  the  contract 
price,  $2,210.58,  was  paid  by  the  Law  Society  to  the  Pub- 
lishers' Syndicate,  with  the  exception  of  the  $346.  Until 
the  printing  and  binding  of  the  reports  was  completed  ac- 
cording to  the  terms  of  the  contract,  there  would  be  no  debt 
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due  from  the  Law  Society  to  Bowsell  &  Hutchison,  or  to  the 
assignee  of  their  estate.  When  completed  and  the  reports 
accepted,  the  Law  Society  would  he  obliged  to  pay  the  con- 
tract price.  Clarkson  sold  the  printing  and  work  unfinished 
in  one  lot,  and  made  no  division  as  to  what  had  been  done  by 
Rowsell  &  Hutchison  before  their  assignment,  and  that  done 
by  Clarkson  after  the  assignment  to  him,  Clarkson  informing 
the  purchasers  of  the  terms  of  the  agreement  entered  into 
between  himself  and  the  editor.  After  becoming  aware  that 
Clarkson  had  sold  and  assigned  to  the  Publishers^  Syndicate 
and  been  paid  by  them  for  the  whole  amount  of  the  work 
done,  the  Law  Society  corresponded  with  the  Publishers' 
Syndicate,  and,  with  full  knowledge  of  the  conditions  under 
which  the  Syndicate  were  completing  the  /contract,  took  the 
benefit  of  it.  When  the  Syndicate  purchased  the  work  done 
by  Rowsell  &  Hutchison,  the  amount  thereof  was  a  debt  due 
to  the  estate,  and  when  paid  to  the  assignee  the  money  be- 
came the  property  of  the  bank  under  the  assignment  to  it. 
and  was  properly  paid  to  the  bank  by  the  assignee.  There 
can,  therefore,  be  no  set-oflE  by  the  Law  Society  of  its  judg- 
ment recovered  against  Rowsell*  &  Hutchison  against  such 
sum. 

Judgment  for  plaintiff  against  the  Law  Society  for  $346, 
with  interest  from  1st  June,  1900,  and  costs  on  the  High 
Court  scale. 


Winchester,  Master.  November  6th,  1902. 

chambers. 

JOHNSTON  V.  RYCKMAN. 

Discoveru— Examination  of  PlainHff--Default  of  Att€ndnnee--Moikm 
to  Dismiss  Actionr— Proof  of  Default^ Affidavit  of  Solicitor— 
Cross-examination^Ex  Parte  Certificate  of  Examiner—Locus 
PcenitentiiJB, 

IVIotion  by  defendant  Ryckman  to  dimiss  action  on  the 
ground  of  non-attendance  of  plaintiff  for  examination  for 
discovery. 

C.  W.  Kerr,  for  applicant. 

W.  R.  Smyth,  for  plaintiff. 

The  Master. — In  support  of  the  application  were  read 
the  siibpcena  and  appointment  for  plaintiff's  examination  and 
affidavit  of  service  thereof  on  plaintiff  and  admission  of  ser- 
vice of  appointment  by  his  solicitor ;  also  a  certificate  of  the 
special  examiner  as  to  what  took  place  before  him,  and  an 
affidavit  of  the  applicant's  solicitor.     The  plaintiff  asked  for 
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an  adjournment  to  cross-examine  the  solicitor  for  applicant 
on  his  aflBdavit.  This  1  considered  unnecessary  and  refused  it. 
Counsel  for  plaintiff  then  contended  that  the  certificate  of  the 
examiner  was  improperly  issued  and  should  not  be  allowed, 
citing  Ee  Eyan  v.  Simonton,  13  P.  E.  299.  It  was  held  in 
Jones  V.  Macdonald,  14  P.  E.  109,  that  such  a  certificate  of 
an  examiner  is  good  evidence  of  the  proceedings  before  him, 
notwithstanding  that  it  was  settled  ex  parte.  The  certificate 
v/as  not  improperly  issued,  and  the  examiner  was  obliged  to 
issue  it  when  demanded.  The  plaintiff  made  default,  he 
says,  on  account  of  ill-health,  but  there  is  no  evidence  as  to 
tliis,  other  than  what  plaintiff  appears  to  have  told  his  solici- 
tor. It  does  appear  that  he  went  to  Montreal  that  evening, 
and  could  not,  in  consequence,  attend  on  the  adjourned  ap- 
pointment for  his  examination. 

Order  made  requiring  plaintiff  to  attend. for  examination 
at  his  own  exjpense  and  submit  to  be  examined.  Costs  to  de- 
fendant in  any  event. 


Winchester,  Master.  November  6tii,  1902. 

chambers. 

EEiLLY  V.  Mcdonald. 

A  ttachmeni  of  Debts— Rent— To  Whom  Due— Heirs  of  Deceased  Land- 
lord^Executors— Devolution  of  Estates  Act. 

Motion  by  judgment  creditor  to  make  absolute  a  garnish- 
ing summons.  On  24th  April,  1901,  defendant  recovered 
judgment  against  plaintiffs  for  costs,  which  were  taxed  at 
$209.49.  George  Eeilly,  one  of  the  plaintiffs,  died  on  1st 
April,  1901,  and  probate  of  his  will  was  granted  to  his  sister 
and  co-plaintiff,  Mary  Sullivan,  on  23rd  September,  1901. 
Three  days  later  the  action  was  revived.  The  plaintiffs  ap- 
pealed from  the  judgment,  and  their  appeal  was  dismissed  on 
the  11th  March,  1902,  with  costs  taxed  at  $132.40.  The 
action  was  to  compel  the  defendant  to  specifically  perform  a 
contract  to  purchase  lot  13  in  the  4th  concession  of  the  town- 
ship of  York.  The  plaintiff  George  Keilly  in  his  lifetime 
owned  the  north  half  of  this  lot,  while  the  father  of  the  plain- 
tiffs owned  the  south  half.  The  money  attached  by  tlie  de- 
fendant was  certain  rent  due  by  the  tenant  of  this  lot,  the 
garnishee,  who  appeared  and  admitted  owing  $155,  which  he 
was  willing  to  pay  as  the  Court  might  direct. 

W.  A.  Skeans,  for  the  judgment  creditor. 

W.  Norris,  for  the  judgment  debtor,  contended  that  the 
rent  was  due,  not  to  the  plaintiffs,  against  whom  the  judg- 
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ment  had  been  obtained,  but  to  plaintiff  Nan  O'Reilly,  as  ad- 
ministratrix of  her  father's  estate,  and  to  Mary  Sullivan,  as 
executrix  of  her  brother. 

The  garnishee,  in  person. 

The  Master. — Xo  caution  was  registered  against  the 
lands  under  the  Devolution  of  Estates  Act.  The  plaintiffs, 
by  bringing  the  action  in  their  own  names,  instead  of  in  the 
name  of  the  administratrix,  asserted  that  the  land  vested  in 
them  as  heirs  under  sec.  13,  although  the  administratrix  as- 
sumed to  make  a  lease  to  the  tenant  (garnishee).  This  she 
apparently  did  for  the  benefit  of  the  heirs,  without  any  legal 
authority.  The  rent  was  due  to  plaintiffs  as  heirs  of  their 
father,  and  to  plaintiff  Mary  Sullivan  as  executrix  of  her 
l)rother.  Order  made  for  payment  of  $3  out  of  the  $155  t^ 
the  garnishee  for  costs,  and  of  the  balance  to  the  jiidgment 
creditor. 


Moss,  J.A.  November  6th,  1902. 

C.  A.-CHAMBERS. 

MINERVA  MFG.  CO.  v.  ROCHE. 

Court  of  Appeal— Ijeaie  to  Appeal— Question  of  Costs  Dealt  tcith  on 

Facts. 

Motion  by  defendants  for  leave  to  appeal  from  the  order 
of  a  Divisional  Court  (ante  530)  upon  a  question  as  to  the 
scale  of  costs. 

W.  E.  Middleton,  for  defendants. 

A.  C.  McMaster,  for  plaintiffs. 

Moss,  J.A. — Xo  case  was  shewn  for  permitting  a  further 
appeal.  The  case  was  dealt  with  by  the  Court  below  as  one 
turning  on  the  particular  facts.  The  pleadings  shew  that 
plaintiffs  were  relying  upon  the  letter  or  undertaking  given 
on  behalf  of  defendants  on  the  21st  November,  1901,  rather 
than  upon  the  original  arrangement  for  purchase,  and  that 
the  defendants  so  understood  it  and  shaped  their  defence  ac- 
cordingly. On  the  question  of  fact  as  to  the  nature  of  the 
original  arrangement,  the  Court  below  accepted  the  plaintiffs' 
version.  The  previous  decisions  have  been  left  untouched  by 
the  judgments  in  this  case.  They  have  created  no  precedent 
in  law,  and  leave  to  appeal  on  the  question  of  fact  should  not 
be  given.     Application  refused. 


THE 

Ontario  Weekly  Reporter. 

(To  AND  INOLUDINO  NOVEMBER  I5TN,  1902.) 

Vol.  I.         TORONTO,  NOVEMBER  20;  1902.         No.  39 

November  7th,  1902. 
divisional  court. 

TURNER  V.  TOWNSHIP  OP  YORK. 

Municipal  Corporations— Highway— Raising  Level  of— Injury  to  Ad- 
joining  Land  —  Backing  Water  on— Culvert  —  Inappreciable  In- 
jury. 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J. 
(6th  March,  1901)  dismissing  action  brought  by  plaintiff,  a 
farmer,  against  the  township  corporation  for  an  injunction 
restraining  them  from  casting  upon  his  land,  by  means  of  a 
culvert  across  one  of  their  roads,  a  large  quantity  of  surface 
water,  and  for  casting  it  upon  him  in  a  more  condensed  form 
than  it  would  naturally  have  come. 

J.  R.  Roaf,  for  plaintiff. 

A.  B.  Ay les worth,  K.C.,  for  defendants. 

The  Court  (Falconbridge,  C.J.,  Street,  J.),  after 
a  careful  examination  of  the  evidence  and  the  plans  shewing 
the  levels  and  profile  of  the  land  in  question,  saw  no  reason  for 
differing  from  the  conclusion  at  which  the  Judge  who  heard 
the  case  arrived,  viz.,  that  plaintiff  has  not  been  injured  to 
any  appreciable  extent,  or  in  any  appreciable  manner,  by  the 
culvert  through  the  road  of  which  he  complained.  Appeal 
dismissed  with  costs. 


CHAMBERS. 

REiLLY  V.  McDonald. 

Attachment  of  Debts—Rent— To  Whom  Due— Heirs  of  Deceased  Land- 
lord—Executors—Devolution of  Estates  Act. 

The  order  of  the  Master  in  Chambers  (ante  721)  was  re- 
versed on  appeal. 

W.  Xorris,  for  judgment  debtors.  py 

W.  A.  Skeans,  for  judgment  creditors.  each 

O.W.R.— NO.  39  *em  for 

.otive  cer- 
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MacMahon,  J.  November  10th,  1902. 

CHAMBERS. 

STANDARD  TRADING  CO.  v.  SEYBOLD. 

Security  for  Coats— Praecipe  Order  for—Application  for  Increased 

Amount— Election. 

Appeal  by  defendants  from  order  of  local  Master  at  Ot- 
tawa dismissing  their  application  for  an  order  requiring  plain- 
tiffs to  give  increased  security  for  costs. 

The  plaintiffs  are  a  trading  company  carrying  on  business 
in  the  State  of  New  York.  A  praecipe  order  for  security  for 
costs  was  obtained  hy  defendants  under  Rule  1199,  and,  in- 
stead of  giving  a  bond  for  $400,  the  plaintiffs  paid  $200  into 
Court  under  Rule  1207. 

The  application  for  increased  security  was  made  after 
examinations  for  discovery,  interlocutory  applications  and 
appeals,  attendance  of  counsel  at  New  York  to  take  evidence 
under  a  foreign  commission,  etc.,  by  which  a  large  amount 
of  costs  was  incurred. 

The  local  blaster  considered  that  the  defendants'  taxable 
costs  would  bv  tlie  time  the  case  was  tried  amount  to  at  least 
$500,  but  he  held  tliem  bound  bv  their  election  to  take  the 
securitv  obtainable  under  a  pr{eei])e  order,  reiving  on  Trevel- 
yan  v.Mvers,  15  V.  L.  T.  Occ.  N.  135,  and  Dlvry  v.  World 
Newspaper  Co.,  17  C.  L.  T.  Occ.  N.  82. 

The  Rule  in  force  when  these  cases  were  decided  was  Rule 
1250  of  the  Consolidated  Rules  of  1888:  "The  amount  of 
security  may  be  increased  or  diminished  from  time  to  time  by 
the  Court  or  a  Judge." 

The  present  Rule,  1208,  is:  *'The  amount  of  security, 
whether  directed  to  be  given  by  an  order  issued  on  pnecipe  or 
otherwise,  mav  be  increased  or  diminished  from  time  to  time 
by  the  Court  or  a  Judge." 

The  Master  thought  the  cases  cited  applied,  notwithstand- 
ing the  change  in  the  Rule. 

C.  J.  R.  Bethune,  for  appellants. 
G.  E.  Kicjd,  for  i)laintiffs. 

^IacMation,  J. — By  the  terms  of  Rule  1208,  the  fact  of 
the  defendants  having  ol)tained  a  pra?cipe  order  by  which  a 
definite  amount  of  security  was  provided  for,  bound  them  to 
no  greater  extent  tlian  if  they  had  in  the  first  instance  made 
a  s])ecial  application  for  security.  In  either  case  the  defend- 
ants must  shew  facts  disclosing  a  proper  case  for  increased 
security.  .  .  .  The  blaster  having  stated  that  defendants* 
costs  will  probably  amount  to  $500,  and  that  the  increase  is 
largely  due  to  plaintiffs'  interlocutory  motions  and  appeals, 
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the  simple  question  is :  have  the  defendants  made  out  a  case 
for  increased  security?  I  think  they  have.  The  estimated 
costs  of  defendants  amount  to  two  and  a  half  times  the  sum 
for  which  security  has  been  given.  And,  although  defend- 
ants might  have  foreseen  that  a  commission  to  take  the  evid- 
ence of  witnesses  in  New  York  would  issue,  and  that  an  ex- 
amination for  discovery  would  probably  be  necessary,  they 
could  not  have  anticipated  at  the  time  the  order  for  security 
was  obtained  that  an  appeal  would  be  made  to  a  Judge  in 
Chambers  and  then  to  a  Divisional  Court,  the  costs  in  con- 
nection with  which  would  amount  to  one-half  the. sum  de- 
posited in  Court  as  security. 

[Keference  to  the  English  0.  LV.  r.  2;  Republic  of  Costa 
Rica  V.  Erlanger,  3  Ch.  D.  62;  Massev  v.  Allen,  12  Ch.  D. 
807;  Bentsen  v.  Taylor,  [1893]  2  Q.  B.  193.] 

Both  the  English  Rule  and  our  own  contemplate  that  there 
may  be  more  than  one  application  for  increased  security.  .  .  . 
No  reservation  is  necessary  in  any  order  for  leave  to  apply 
again,  as  the  learned  Master  seemed  to  think. 

The  great  increase  in  the  costs  .  .  .  could  not  have 
been  foreseen  by  defendants  when  the  praecipe  order  for  secur- 
ity was  obtained,  and  the  order  of  the  learned  Master  must, 
therefore,  be  reversed,  and  the  plaintiffs  ordered  to  give  the 
defendants  additional  securitv  bv  bond  in  $600  or  bv  payment 
into  Court  of  $300. 

The  costs  of  the  appeal  and  of  the  motion  before  the 
Master  will  be  to  the  defendants  in  any  event. 


FaLCONBRIDGE,  C.J.  XOVEMBER  IOth,  1902. 

WEEKLY  COURT. 

Re  PUBLISHERS'  SYXDICATE. 

Company— Winding-up— Claim  against  Assets— Breach  of  Contract- 
Damages. 

Appeal  by  William  J.  Greig,  David  Connery,  and  Rod- 
erick J.  Parke,  from  the  certificate  or  report  of  an  official 
referee,  whereby  he  allowed  Gri»ig  and  Parke  nominal  dam- 
ages of  $1  each  only,  and  disallowed  the  claim  of  Connery  for 
damages  as  against  the  estate  of  the  syndicate,  an  incorporated 
company  in  liquidation. 

Damages  were  sought  for  the  l)reach  on  the  part  of  the 
syndicate  of  the  contracts  contained  in  certificates  of  regis- 
tration issued  to  them  respectively  by  the  syndicate,  whereby 
the  syndicate  agreed,  in  consideration  of  $10.50  paid  by  each 
of  the  claimants  to  the  syndicate,  to  sell  to  each  of  them  for 
the  period  of  five  years  from  the  dates  of  their  respective  cer- 
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tificates  all  books,  magazines,  periodicals,  and  other  printed 
matter,  on  the  terms  mentioned  in  the  certificates. 

E.  McKay,  for  the  appellants,  contended  that  they  were 
entitled  to  rank  as  creditors  against  the  estate  of  the  com- 
pany for  substantial  damages  as  established  by  the  evidence, 
and  that  the  liquidator  should  pay  the  costs. 

C.  D.  Scott,  for  the  liquidator,  contra. 

Falconbridge,  C.J. — The  referee  was  right  in  disallow- 
ing the  claim  of  Connery,  not  perhaps  because  Connery  com- 
mitted a  breach  of  the  contract  entitling  the  syndicate  to  put 
an  end  thereto,  but  because  the  selling  of  books  at  a  profit  was 
not  contemplated  by  the  contracts,  and  therefore  loss  of  pro- 
spective profits,  besides  being  obnoxious  to  the  general  rule, 
was  never  in  contemplation  of  the  parties.  His  general  state- 
ment that  he  bought  a  great  many  books  besides,  does  not 
afford  any  reasonable  basis  for  a  specific  finding  of  damage. 

But  as  to  Greig  and  Parke,  the  learned  reteree  has  con- 
founded loss  of  prospective  profits  or  speculative  damage  with 
the  loss  which  these  two  claimants  will  sustain  by  reason  of 
not  bfeing  able  for  three  years  to  buy  a  certain  quantity  of 
books  for  tEeir  own  use  at  a  certain  promised  discount;  i.e., 
at  a  price  less  than  they  can  buy  them  for  in  the  open  market. 

Parke's  damages  assessed  at  $30 ;  Greig's  damages  at  $20. 
No  costs  of  appeal  as  to  Conner/s  claim.  Parke  and  Greig 
to  rank  for  $30  and  $20  respectively,  with  $20  each  costs  al- 
lowed by  the  referee,  and  costs  of  this  appeal  fixed  at  $10  each. 

November  10th,  1902. 
divisional  court. 

BENTLEY  v.  MUEPHY. 

Ship— Contract  to  Sell  —  Co-owners  —  Partnership— Auttu^riiy  of  One 
Co-oumer  to  Bind  the  Other— Ratification— Specific  Performance 
—Damages. 

Appeal  by  plaintiffs  and  cross-appeal  by  defendant  Craig 
from  judgment  of  Britton,  J.,  at  the  trial  (1  0.  W.  K.  273 y. 
The  action  was  to  compel  specific  performance  of  an  alleged 
agreement  by  defendants  to  sell  and  deliver  to  plaintiffs  a 
steamer  called  the  "Island  Queen,"  then  at  Kingston,  for 
$5,000,  payable  $2,500  on  delivery  and  $2,500  six  months 
from  the  date  of  delivery. 

The  trial  Judge  found  that  the  contract  was  made  by 
Murphy  on  behalf  of  himself  and  Craig;  that  Murphy  and 
Craig  were  not  only  part  owners  of  the  steamer,  each  being 
entitled  to  32  shares,  but  were  partners  in  the  venture;  that 
Craig,  as  between  himself  and  Murphy,  insisted  on  getting 
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the  whole  of  the  cash  payment,  but,  subject  to  that,  he  ratified 
and  confirmed  the  agreement  for  sale  by  Murphy.  He  held, 
however,  that  specific  performance  should  not  be  enforced 
unless  plaintiffs  were  willing  to  do  equity  by  giving  a  mort- 
gage on  the  vessel  for  the  unpaid  purchase  money.  There 
was  a  finding  for  plaintiffs  against  both  defendants  upon  the 
contract,  and  a  reference  was  ordered  as  to  damages. 

The  plaintiffs  appealed  on  the  grounds  that  damages  were 
not  an  adequate  remedy,  and  that  the  trial  Judge  erred  as  to 
the  mortgage  for  the  unpaid  purchase  money. 

The  defendant  Craig  appealed  on  the  ground  that  he  and 
Murphy  were  not  partners,  and  Murphy  had  no  authority  to 
dispose  of  his  (Craig^s)  shares  in  the  vessel. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon, 

J.,  LOUNT,  J. 

L.  G.  McCarthy,  K.C.,  and  A.  M.  Stewart,  for  plaintiffs. 

T.  Mulvey,  K.C.,  for  defendant  Murphy. 

C.  H.  Ritchie,  K.C.,  and  A.  E.  Knox,  for  defendant  Craig. 

• 

MacMahon,  J.  (after  stating  the  facts  at  length) : — One 
of  the  findings  in  the  judgment  is,  that  defendants  were  part- 
ners in  the  venture,  i.e.,  in  the  ownership  of  the  vessel.  That 
was  not  the  relationship  existing  between  them. '  The  learned 
trial  Judge,  entertaining  that  view,  was  doubtless  influenced 
to  some  extent  in  reaching  a  conclusion  that  there  was  a  valid 
contract  binding  on  both  defendants.  For,  if  they  were  part- 
ners in  the  venture,  Craig  would  be  bound  by  Murphy's  offer. 

[Reference  to  Abbott  on  Shipping,  14th  ed.,  pp.  116,  129, 
and  to  Lindley  on  Partnership,  6th  ed.,  pp.  25,  26,  as  to  the 
difference  between  co-ownership  and  partnership.]     .     .     . 

Craig  says  Murphy  was  not  authorized  by  him,  and  had  no 
authority  to  give  an  option  on  his  behalf  for  the  sale  of  the 
steamer.  This  direct  and  positive  statement  remains  un- 
contradicted.    .     .     . 

It  was  urged  that,  even  if  Murphy  had  no  authority  from 
Craig  to  give  the  option,  what  is  contained  in  Craig's  letter  of 
the  9th  June  to  Murphy,  and  his  subsequent  conduct,  shew 
ratification  of  Murphy's  act.  Craig  stated  in  the  letter  that 
he  would  wire  Murphy  on  the  Tuesday  "  if  I  can  get  off  with 
the  Government,  and  if  so  you  had  better  get  the  Toronto 
people  (the  plaintiffs)  to  promise  all  cash,  and  then  wire  him 
(Craig)  to  go  to  Toronto  to  close  deal."  The  letter  in  effect 
says :  "  If  the  plaintiffs  pay  cash  for  the  vessel,  I  am  willing 
to  sell,  and,  on  being  notified  that  they  will  do  so,  I  will  go 
to  Toronto  and  close  the  deal."  On  the  11th  (Tuesday)  Craig 
telegraphed  Murphy :    "  If  Toronto  parties  pay  cash  for  my 
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interest,  I  will  assign  to  them."  On  the  same  day  Murphy 
replied :    "  Will  pay  cash.    Come  at  once." 

I  "fail  to  see  in  this  the  slightest  evidence  of  ratification  of 
Murphy's  act  in  giving  the  option.  Bentley  knew  that  Craig 
was  a  co-owner  with  Murphy,  that  Craig  had  repudiated  Mur- 
phy's authority  to  sign  the  option  on  his  behalf,  hence  Bent- 
ley's  desire  to  secure  Craig's  signature  to  the  option.  Craig 
insisted  on  being  paid  $2,500  in  cash  for  his  interest  in  the 
steamer,  and  at  the  meeting  in  Foy  &  Kelly's  office  on  the 
17th  June  he  expressed  his  readiness  to  assign  his  32  shares, 
on  being  paid  that  amount.  That  is  not  a  ratification  of  the 
offer  made  by  Murphy  to  accept  $2,500  cash  and  the  balance 
of  the  purchase  money  in  six  months. 

When  Craig,  on  the  9th  June,  repudiated  Murphy's  au- 
thority, that  was  a  revocation  by  Craig  of  the  offer,  as  far  at 
least  as  he  was  concerned,  although  he  was  prepared  to  negoti- 
ate on  different  terms,  provided  the  Government  did  not  pur- 
chase the  steamer. 

The  judgment  directed  to  be  entered  against  the  defendant 
Craig  must  be  set  aside,  and  judgment  directed  to  be  entered 
for  him,  dismissing  the  action  as  against  him  with  costs. 

The  judgment  directed  to  be  entered  against  Craig  being 
set  aside,  the  position  of  the  plaintiffs  in  regard  to  the  defen- 
dant Murphy  has  been  materially  changed. 

It  was  laid  down  in  Cullen  v.  Wright,  8  E.  &  B.  at  p.  657, 
that  "where  a  person  induces  another  to  contract  with  him, 
as  agent  of  a  third  party,  by  an  unqualified  assertion  of  hi& 
being  authorized  to  act  as  such  agent,  he  is  answerable  to  the 
person  who  so  contracted  for  any  damages  which  he  may 
sustain  by  reason  of  the  assertion  of  authority  being  untrue." 
******* 

The  principle  enunciated  in  Cullen  v.  Wright  has  been 
upheld  by  a  long  line  of  authorities. 

But  is  the  present  case  governed  by  Cullen  v.  Wright? 
Bentley,  as  I  have  already  stated,  prepared  the  option  which 
Murphy  signed,  and  at  that  time  he  knew  that  Craig  was  part 
owner  in  the  steamer,  and  as  a  lawyer  he  knew  that,  without 
express  authority  from  Craig,  Murphy  could  not  bind  him,  and 
acting  on  that  knowledge  he  immediately  on  reaching  Kingston 
endeavoured  to  induce  Craig  to  sign  the  option  so  as  to  ratify 
Murphy's  act.  Now,  Bentley  knew  as  a  fact  that  Murphy 
was  not  the  sole  owner,  and  he  did  not  sign  the  offer  as  agent 
for  Craig,  nor  is  there  in  the  body  of  it  any  statement  that  he 
is  acting  as  such.  And  in  Cullen  v.  Wright,  and  a  large  num- 
ber of  authorities  in  which  that  case  is  followed,  there  was  in 
every  case  a  representation  by  the  defendants  in  the  body  of 
the  contract,  or  by  signing,  that  they  are  agents  of  a  named 
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principal.  And  it  is  only  on  suoh  a  representation  that 
Murphy  would  be  liable  on  his  implied  warranty  as  agent. 
[Eeference  to  Beatty  v.  Lord  Ebury,  L.  E.  7  Ch.  800.] 

There  was  no  misrepresentation  in  point  of  fact  as  to 
agency.  The  offer  was  for  a  sale  of  the  vessel  by  Murphy 
when  Bentley  knew  he  had  only  a  part  interest  therein. 
Murphy  assumed  that  Craig  would  be  satisfied  with  the  pro- 
posed sale,  but  there  was  no  representation  that  he  would  get 
in  Craig's  interest. 

As  Murphy  would  not  transfer  his  shares  without  a  mort- 
gage on  the  vessel  or  promissory  notes  which  he  could  dis- 
count, the  defendants  are  entitled  to  recover  such  damages  as 
they  may  be  able  to  shew  on  a  reference. 

Before  accepting  a  reference  the  plaintiffs  had  better  con- 
pider  what  their  position  would  have  been  if  they  had  became 
the  assignees  of  Murphy's  interest  and  the  owners  of  a  moiety 
in  the  vessel. 

If  Craig  was  in  possession  of  the  vessel,  his  authority  over 
her  would  be  supreme.  Where  a  vessel  is  owned  in  moieties, 
the  owner  who  is  in  possession  seems  for  all  practical  pur- 
poses to  have  the  power  of  the  majority,  while  the  right  of  his 
co-owner  seems  to  be  restricted  to  those  of  a  minoritv :  Abbott, 
14th  ed.,  p.  120.  He  might  refuse  to  employ  the  vessel  in  any 
Aenture  which  the  new  owners  of  Murphy's  moiety  might  de- 
sire to  use  her  in.  He  might  be  unwilling  to  run  the  risk  of 
becoming  bound  as  a  partner  for  supplies  for  the  vessel,  which 
he  would  be  if  he  consented  to  the  vessel  going  into  employ- 
ment. For  the  position  of  the  parties  is  altered  when  the 
owners  determine  to  exercise  the  right  of  using  her — ^the  part 
owners  of  a  ship  becoming  partners  in  respect  of  the  voyage, 
its  expenses  and  profits:    Abbott,  14th  ed.,  p.  132. 

The  costs  of  the  reference  will  be  at  the  plaintiffs'  risk  if 
in  the  result  they  are  entitled  only  to  nominal  damages. 

If  a  reference  is  not  accepted,  there  will  be  judgment  for 
the  plaintiffs  for  nominal  damages,  fixed  at  $20,  with  costs  on 
the  Superior  Court  scale. 

LouNT,  J.,  agreed  with  the  judgment  of  MacMahon,  J. 

Meredith,  C.J.,  dissented,  holding  that  the  authority  of 
^lurphy  to  act  for  his  co-defendant  as  well  as  for  himself  in 
selling  the  vessel  and  entering  into  the  contract  with  plain- 
tiffs, and  the  subsequent  ratification  and  adoption  of  the  con- 
tract, had  been  satisfactorily  shewn,  and  that  specific  per- 
formance should  be  decreed. 
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C.A. CHAMBERS. 

EE  LENNOX  PBOVINCIAL  ELECTION. 
PERRY  V.  CARSCALLEN. 

t 

Controverted  Election  Petition  ^  A ffldqvit  of  Bona  Fides  —  Commis- 
sioner—Agent  for  Solicitor, 

Motion  to  set  aside  or  dismiss  the  petition  and  to  set  aside 
the  service  thereof  and  of  the  aflBdavit  of  bona  fides  and  of 
notice  of  presentation  upon  the  respondent. 

C.  A.  Masten,  for  respondent. 

B.  A.  Grant,  for  petitioners. 

OsLER,  J.A. — From  the  affidavits  filed,  and  the  argument, 
the  objection  to  the  proceedings  appears  to  be  that  the  com- 
missioner before  whom  the  petitioners'  affidavit  of  bona  fides, 
etc.,  was  sworn,  was  disqualified,  he  being  the  solicitor  by 
whom  the  petition  and  affidavit  were  prepared  or  filled  up, 
and  by  whom  as  agent  for  the  petitioners'  solicitors  the  peti- 
tion, as  appears  by  the  indorsement  thereon,  was  presented. 

The  affidavits  filed  shew  that  Messrs.  Kerr,  Davidson,  Pat- 
erson,  &  Grant  were  instructed  to  present  a  petition  against 
the  election;  that  they  sent  one  Sutherland,  a  clerk  in  their 
office,  to  Napanee  with  the  necessary  forms  of  petition  and 
affidavit  to  be  signed  and  sworn  to  by  the  petitioners,  whoever 
these  might  turn  out  to  be;  that  he  went  to  the  office  of  Mr. 
German,  a  local  solicitor,  who  filled  up  the  forms  and  as  com- 
missioner swore  the  petitioners  to  the  affidavit;  that  Suther- 
land took  the  papers  back  with  him  to  his  principals,  who, 
after  indorsing  the  petition  as  follows,  "  This  petition  is  pre- 
sented by  T.  B.  German,  of  the  town  of  Napanee,  in  the 
county  of  Lennox  and  Addington,  agents  for  Messrs.  Ken. 
Davidson,  Paterson,  &  Grant,  of  the  city  of  Toronto,  solici- 
tors for  the  petitioners,"  returned  it  to  German,  who  filed  it 
with  the  local  registrar  at  Napanee  on  the  2nd  August,  1902, 
together  with  the  affidavit  and  notice  of  presentation,  which 
latter  appears  to  be  filled  up  in  German's  handwriting. 
Copies  of  all  these  proceedings  were  afterwards  served  upon 
the  respondent. 

A  solicitor  was  not,  nor  was  his  clerk,  partner,  or  agent, 
under  any  disability  at  common  law  which  disqualified  either 
of  them  from  swearing  any  one  to  an  affidavit  in  a  cause  in 
which  the  former  was  the  solicitor  on  the  record.  A  clear 
rule  or  settled  practice  creating  such  disqualification  in  tiie 
case  before  me  must  be  shewn  to  entitle  the  applicant  to  suc- 
ceed. 
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If  Con.  Rule  622  applies  to  the  proceedings  in  an  election 
petition,  it  does  not  help  the  respondent,  as  it  extends  only  to 
affidavits  sworn  before  the  solicitor  of  a  party  to  the  cause  or 
his  clerk  or  partner. 

The  Rules  of  Court  touching  controverted  elections  make 
no  provision  on  the  subject,  and  s.  113  of  the  Ontario  Contro- 
verted Elections  Act,  R.  S.  0.  1897  c.  11,  provides  that  so  far 
as  these  Rules  do  not  extend,  the  principles,  practice,  and 
Rules  on  which  petitions  touching  the  election  of  members 
to  the  House  of  Commons  of  England,  were  on  the  15th 
February,  1871,  dealt  with,  shall  be  observed. 

I  am  referred  to  nothing  under  this  head  which  touches 
the  point. 

Then  it  is  said  that,  in  the  absence  of  any  Rule  or  decision, 
the  principle  of  certain  decisions  in  equity  ought  to  be  ap- 
plied, and  the  agent  of  the  solicitor  in  the  cause  who  prepared 
the  papers  ought  to  be  held  to  be  within  the  mischief  which  is 
struck  at.  Foster  v.  Harvey,  11  W.  R.  699,  S.C,  in  appeal, 
9  L.  T.  N.  S.  404,  Duke  of  Northumberland  v.  Todd,  7  Ch. 
D.  777,  and  In  re  Gregg,  L.  R.  9  Eq.  137,  143,  were  cited. 

It  is  not  suggested  that  any  actual  impropriety  has  oc- 
curred or  that  any  wrong  or  injustice  has  been  done.  The 
objection  is,  therefore,  a  strictly  technical  one,  and,  if  we  are 
to  look  for  analogy  or  principle,  I  see  not  why  we  should  go 
beyond  our  own  Rule  of  Court  above  referred  to,  which  does 
not  include  an  agent. 

Further  reason  for  holding  that  the  objection  fails,  even 
had  the  affidavits  been  sworn  before  one  of  the  members  of 
the  firm  who  now  appear  to  be  the  petitioners'  solicitors,  is, 
that  when  the  affidavits  were  sworn  there  was  no  cause  or 
matter  in  Court,  and  therefore  no  solicitor  on  the  record. 

In  this  respect  the  case  is  more  like  Regina  ex  rel.  Blais- 
dell  V.  Rochester,  12  U.  C.  R.  630,  than  any  which  has  been 
cited.  There,  the  relator's  attorney  took  the  recognizance 
and  affidavit  on  which  the  County  Judge  acted  in  granting  the 
liat  for  a  municipal  summons.  The  Court  said,  per  Draper, 
C.  J.,  that  no  rule  or  practice  governed  the  point,  and,  even  if 
they  doubted  the  strict  regularity  of  the  proceeding  on  the 
ground  of  the  commissioner  being  also  the  attorney,'  they 
would  "be  slow  to  interfere  unless  a  very  strong  necessity  for 
so  doing  was  made  out.  The  case  was  compared  to  that  of 
the  suing  out  of  a  capias  on  an  affidavit  taken  before  a  com- 
missioner who  afterwards  acted  as  plaintiff's  attorney  in  suing 
out  the  writ. 

On  every  ground  the  objection  fails,  and  the  motion  is  dis- 
missed, with  costs  to  be  taxed  and  added  to  the  petitioners' 
general  costs  of  the  cause  or  paid  to  the  petitioners  in  any 
event. 
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WEEKLY  COURT. 

KELLY  V.  SMITH. 

IntereHt—XJlaim  for  Price  of  Goods  Sold— Interest  not  Claimed  in 
Writ  of  Summons— Report— Appeal — Items — Costs. 

Appeal  by  plaintiff  from  report  of  local  Master  at  Sarnia 
in  an  action  for  the  price  of  fruit  and  vegetables  sold  to  de- 
fendants by  plaintiff.  The  Master  found  that  plaintiff  was 
entitled  to  $118.83  paid  into  Court  and  to  a  further  suni  of 

$74.78. 

A.  Weir,  Sarnia,  for  appellant,  contended  that  interest 
should  be  allowed  from  the  date  of  the  issue  of  the  writ  of 
summons,  and  that  certain  items  of  his  account  were  impro- 
perly disallowed  or  reduced  by  the  Master. 

G.  H.  Watson,  K.C.,  for  defendants. 

MacMahon,  J. — With  regard  to  the  claim  for  interest, 
which  has  not  been  dealt  with  by  the  learned  Master  in  his 
report,  and  in  resptn^t  of  which  he  was  not  asked  to  make  any 
special  report,  the  appeal  failg.  Mr.  Weir  supposed  that  the 
indorsement  on  the  writ  of  summons  claimed  interest ;  but  a 
reference  to  the  wTit  issued  shews  that  no  claim  for  interest  is 
made  on  the  balance,  which  by  the  special  indorsement  appears 
to  have  been  $368.13.  Had  the  claim  been  made,  I  should 
probably,  in  view  of  Irving  v.  Victoria  Harbour  Co.,  referred 
to  in  a  note  in  Ilolmested  and  Langton's  Practice  under  the 
Judicature  Act,  p.  149,  have  sent  the  report  back  for  a  special 
finding. 

The  learned  Judge  then  dealt  with  the  other  items  in  ques- 
tion on  the  appeal,  and  allowed  the  appeal  as  to  one  item  of 
$12,  dismissing  it  as  to  all  the  others.  The  defendants  havin<r 
succeeded  as  to  nine-tenths  of  the  amount  involved  in  the  ap- 
peal, the  plaintiff  was  ordered  to  pay  nine-tenths  of  the  costs. 
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Falconbridge,  C.J.  November  14th,  1902. 

TRIAL. 

COBURN  V.  HARDWICK. 

Negligence— Playing  Dangavus  Game  on  Public  Highway— Permitting 
Infant  of  Tender  Tears  to  Engage— Injury  to  Infant— Liability 
of  Person  Directly  Causing  the  Injury— Contributory  Negligence. 

Action  on  behalf  of  Alexander  Cobum  (an  infant  of 
tender  years,  residing  with  his  father  at  Falls  View,  in  the 
township  of  Stamford),  by  his  father  and  next  friend,  to  re- 
cover $1,000  damages  for  personal  injuries  received  by  reason 
of  the  defendant,  a  wholesale  coal  merchant  residing  at  the 
town  of  Niagara  Falls,  throwing  a  large  iron  ball  which 
struck  plaintiff  on  the  right  hand,  lacerating  the  flesh  and 
breaking  a  finger  bone. 

G.  Lynch-Staunton,  K.C.,  and  F.  W.  Griffiths,  Niagara 
Falls,  for  plaintiff. 

T.  D.  Cowper,  K.C.,  for  defendant. 

Falconbridge,  C.J. — Two  or  three  acquaintances  of  de- 
fendant were  amusing  themselves  one  afternoon  in  June  last, 
by  standing  on  the  sidewalk  on  a  public  street  in  the  village 
of  Niagara  Falls,  and  throwing  or  "  putting  "  an  iron  ball  or 
shot  weighing  about  23  pounds,  across  the  road.  They  were 
able  to  "  put  *^  the  ball  some  30  odd  feet  before  it  would  reach 
the  ground;  then  the  ball  would  naturally  continue  its  course 
across  the  remainder  of  the  street  and  the  boulevard  and  side- 
walk. There  was  no  sharp  or  perpendicular  kerb  at  the  boule- 
vard, but  only  a  gentle  rise  of  ground  from  the  travelled  high- 
way to  the  further  limit  of  the  street,  which  was  about  60 
feet  wide.  The  plaintiff  was  one  of  the  usual  attendant  crowd 
of  small  boys,  of  whom  there  were  eight  or  ten  present,  and 
these  boys,  as  soon  as  the  ball  would  strike  the  ground,  would 
run  to  field  or  stop  it,  and  bring  it  back  to  the  men.  The 
defendant  came  along  and  engaged  in  the  pastime,  putting  or 
throwing  two  or  three  balls,  the  last  of  which,  while  the  plain- 
tiff was  endeavouring  to  stop  it,  crushed  and  lacerattnl  his 
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fiTi^or  afi^aiTiPt  a  hydrant.  A  man  named  Cook  wajs  standinir 
on  the  cast  or  further  side  of  the  road  to  see  how  far  the  dif- 
fereutcoinpetitors  would  throw  the  ball,  and  he  swore  thathe 
warned  tlic  hoys  more  than  once  to  keep  away  or  tliey  would 
get  hurt.  But  he  did  not  drive  the  hoys  away  or  otherwise 
prevent  their  touching  the  ball. 

It  was  plain  upon  the  evidence,  notwithstanding  the  warn- 
ing which  Cook  said  he  gave,  that  the  boys  were  permitted,  if 
not  encouragiHl,  to  stop  and  bring  back  the  ball  to  the  piayer^. 
The  phxintilt'  denied  having  ht»ard  any'  warning  from  Cook, 
and  siiid  that  the  other  men  asked  the  boys  to  stop  the  ball. 
TJie  plaintiff  is  a  bright  boy  of  ten.  He  is  of  suilicitnt  ago 
and  discretion  to  be  capable  of  some  care  of  his  own  safety, 
hut,  having  regard  to  the  degree  of  capacity  of  which  he  is 
possessed,  to  the  natural  curiosity  and  officiousness  of  a  bo}', 
and  to  the  surrounding  circumstances,  1  find  him  not  guilty 
of  contributory  negligence.  1  find  the  defendant  guilty  of 
negligence  causing  the  accident.  It  was  negligent  and  im- 
proper of  him  to  indulge  in  such  a  pastime  on  the  public 
street,  and  to  encourage  or  allow  a  small  boy,  who  was  law- 
fully thereon,  to  medcUe  with  the  ball. 

1  refer  to  Smith  v.  Hayes,  2d  0.  ii.  292 ;  McShane  v.  To- 
ronto, Hamilton,  and  Buffalo  li.  W.  Co.,  31  0.  li.  186;  llick- 
etts  v.  Village  of  Markdale,  31  0.  R.  628;  American  and  Eng- 
lish Encyc.  of  Law,  2nd  ed.,  vol.  7,  p.  409;  Merritt  v.  Hep- 
enstel,  25  S.  C.  R.  150;  Jewson  v.  Gatti,  2  Times  L.  R.  441; 
Powers  V.  Harlow,  53  Mich.  507,  61  Am.  R.  154;  and  article 
on  the  "  Allurements  of  Infants,"  31  Am.  Law  Review,  p.  891. 

Judgment  for  plaintiff  for  $175  and  County  Court  costs, 
without  any  set-off  of  costs  by  defendant.  Money  to  be  paid 
into  Court  or  to  the  official  guardian,  to  be  paid  out  to,  or 
for  the  benefit  of,  the  infant  plaintiff  by  or  under  the  discre- 
tion of  the  official  guardian. 

Meredith,  C.J.  October  24th,  1902. 

i  CHAMBERS. 

HARRIS  V.  HARRIS. 

Pleading—statement  of  Claim— Action  for  Declaratory  Judgment^ 
Statement  of  Reasons  for  Seeking  Relief— Embarrassment. 

'  An  appeal  by  plaintiff  from  the  order  of  the  Master  in 

Chambers  (ante  084)  striking  out  paragraphs  6,  7,  8,  and  10 
of  the  statement  of  claim. 

The  plaintiff  alleged  a  lawful  marriage  and  asked  a  de- 
claration of  validity  of  it,  on  the  ground  that  in  an  action  in 
the  High  Court,  to  which  she  was  not  a  party,  it  had  been 
determined  that  the  marriage  was  not  lawful.     The  Master 
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held  that  the  setting  out  in  the  statement  of  claim  of  the 
reasons  for  which  she  asked  to  have  her  marriage  declared 
lawful  was  embarrassing,  and  struck  out  certain  clauses. 

H.  M.  Mowat,  K.C.,  for  plaintiff. 

D.  L.  McCarthy,  for  defendant  Elizabeth  Harris. 

Meredith,  C.J.,  said  that  he  could  not  conceive  what 
good  purpose  was  served  by  making  such  an  application  as 
this;  there  would  be  no  embarrassment  in  having  these 
clauses  on  the  record,  and  no  additional  expense  would  be 
occasioned  except  by  this  application;  the  Master  dealt  with 
the  matter  on  a  wrong  principle;  there  is  nothing  improper 
in  the  plaintiff  putting  upon  the  record  a  statement  of  the 
reasons  why  she  has  come  to  the  Court  seeking  a  declaratory 
judgment  without  any  consequential  relief. 

Appeal  allowed,  and  motion  dismissed.  Costs  here  and 
below  to  be  costs  in  the  cause. 


November  15th,  1902. 
divisional  court. 
KELLY  V.  POLLOCK. 

Pledge  —  Bailment  of  Animal  ~  Pasturage  —  Subsequent  Advances- 
Distinction  between  Pledge  and  Chattel  Mortgage. 

Appeal  by  Kelly,  the  judgment  creditor,  from  a  decision 
of  the  Judge  presiding  in  the  1st  Division  Court  in  the 
county  of  Lambton  in  favour  of  tlie  claimant,  McGregor,  in 
an  interpleader  issue,  and  from  the  Judge's  order  refusing  a 
new  trial.  The  apj)cllant  under  an  execution  against  the 
judgment  debtor,  Pollock,  liad  seized  a  mare  called  "Pigeon" 
and  her  foal,  and  another  mare  called  "Silver,"  all  in  the 
possession  of  McGregor,  who  claimed  to  be  entitled  to  hold 
them  as  against  tlie  judgment  creditor.  The  Judge  below 
decided  in  favour  of  the  claimant  as  to  all  the  goods  in  ques- 
tion, holding  that  there  was  a  valid  pledge  of  them  to  the 
claimant  by  the  judgment  debtor 

J.  H.  Moss,  for  appellant. 

D.  Iv  McCarthy,  for  claimant. 

The  judgment  of  the  (\)uri  (Street,  J.,  Britton,  J.) 
wa.s  delivered  by 

Street,  J.: — The  ap})ellant  abandoned  upon  the  argu- 
ment his  claim  to  "  Pigeon  "  and  her  foal  ancl  insisted  only 
on  his  claim  to  "Silver."  The  facts  were,  that  the  jud^^- 
nient  dc^btcu'  ])laeed  "Silver"  with  the  claimant  to  l)e  pas- 
tured at  a  fixed  j)ric(?  per  month,  for  which  it  was  agreed  that 
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the  claimant  should  be  entitled  to  hold  her.  After  some 
months  the  judgment  debtor  obtained  an  accommodation  note 
for  $60  from  the  claimant  upon  the  understanding  that  he 
was  to  hold  the  mare  as  security  for  the  payment  of  the  note 
as  well  as  of  the  pasturage/  and  with  the  further  express 
understanding  that  if  the  claimant  should  be  called  on  to  pay 
the  note,  the  mare  was  to  be  his. 

The  distinction  between  a  mortgage  and  a  pledge  of  chat- 
tel property  is  well  recognized :  Ex  p.  Hubbard,  17  Q.  B.  D. 
G90 ;  Hilton  v.  Tucker,  39  Ch.  D.  669.  The  essential  distmo 
tion  is,  that  in  a  mortgage  there  is  a  transfer  of  the  property, 
but  not  necessarily  of  the  possession ;  in  a  pledge,  the  posses- 
sion must  pass,  but  there  is  no  transfer  of  the  property  in  the 
goods ;  if  both  the  property  and  the  possession  pass,  the  trans- 
action is  a  mortgage :    Story's  Eq.  Jur.,  sec.  1030. 

In  this  case  there  was  no  idea  in  the  original  transaction 
as  to  the  pasturage  that  the  property  in  the  mare  should  pass, 
but  only  the  possession,  and  the  transaction  with  regard  to 
the  note  did  not  involve  any  change  in  this  respect.  The 
stipulation  as  to  the  change  of  ownership  in  the  event  of 
default  in  payment  of  the  note  affords  quite  as  strong  an 
argument  in  favour  of  the  view  that  the  entire  ownership  was 
to  remain  in  the  judgment  debtor  meantime,  as  of  any  other 
deduction  which  might  be  drawn  from  it.  The  transactions 
between  the  judgment  debtor  and  the  claimant  took  place  at 
a  period  sufficiently  long  before  the  judgment  creditor't 
riglits  were  brought  into  question,  to  do  away  with  any  sus- 
picion of  a  lack  of  good  faith.  The  Judge  below  was  correct 
in  holding  the  transaction  to  have  been  one  of  pledge. 

Appeal  dismissed  with  costs. 

November  15th.  1902. 

divisional  court. 

BIENEY  V.  TOKONTO  MILK  CO. 

Company— Hiring  of  Manager — Company  not  Going  into  Operation— 
Absence  of 'By-law  or  Contract  under  Seal— Claim  for  Payment 
for  Services  —  Appointment  of  Director  as  ManagerSalary- 
Necessity  for  Confirmation  by  Shareholders. 

Appeal  by  defendants  from  judgment  of  Lount,  J.,  "who 
tried  the  action  without  a  jury  at  Toronto,  in  favour  of  plain- 
tiff for  $495  and  cost8,the  amount  claimed  by  plaintiff  for  sal- 
ary as  manager  of  defendants*  business  for  the  first  18  weeks. 
The  defendants  denied  any  contract  binding  upon  them.  The 
company  never  went  into  operation,  but  plaintiff  allegeil 
that  he  subscribed  for  $13,000  of  the  stock  of  the  company 
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and  that  it  was  paid  up  by  commission  for  his  services,  and 
that  he  earned  his  salary  as  manager  by  his  efforts  to  induce 
certain  milkmen  to  go  upon  the  board  and  to  advance  the 
money  necessary  to  enable  the  company  to  begin  business. 

The  appeal  was  heard  by  a  Divisional  Court  composed  of 
Street,  J.,  Britton,  J. 

J.  B.  O'Brian,  for  defendants. 

J.  M.  Godfrey,  for  plaintiff. 

Street,  J. : — The  plaintiff  is  not  entitled  to  recover  upon 
a  contract  with  the  company,  because  no  by-law  for  his  ap- 
pointment as  manager  of  the  company  was  passed,  and  no 
contract  was  made  with  him  under  the  seal  of  the  company. 
The  Ontario  Companies  Act,  R.  S.  0.  1897  ch.  191^  sec.  47, 
contemplates  that  such  appointment  should,  be  made  by  by- 
law, and,  apart  from  the  statute,  whatever  latitude  may  be 
allowed  to  trading  corporations  in  the  manner  of  appoint- 
ment of  mere  servants,  or  in  the  case  of  casual  or  temporary 
hirings,  appointments  of  an  important  character,  such  as 
that  of  the  manager  of  a  company,  in  order  to  be  binding 
must  be  under  seal:  lie  Ontario  Express  Co.,  25  0.  II. 
587;  Tunston  v.  Imperial  Gaslight  Co.,  3  B.  &  Ad.  125,  132; 
Church  V.  Imperial  Gas.  Co.,  6  A.  &  E.  861 ;  Young  v.  Lea- 
mington, 8  App.  Cas.  517;  Lindley  on  Companies,  6th  ed., 
p.  269  et  seq. 

The  plaintiff  is  further  prevented  from  recovering  by  the 
effect  of  sec.  48  of  R.  S.  0.  ch.  191,  which  requires  a  by-law 
for  the  payment  of  a  director — and  plaintiff  was  a  director — 
to  be  confirmed  by  a  general  meeting.  This  section  requires 
the  sanction  of  the  shareholders  as  a  condition  precedent  to 
the  validity  of  every  payment  voted  by  directors  to  any  one 
or  more  of  themselves,  whether  under  the  guise  of  fees  for 
their  attendance  at  board  meetings  or  for  the  performance 
of  any  other  services  for  the  company.  .  .  .  The  section 
should  be  given  a  broad  and  wholesome  interpretation,  and 
should  be  held  wide  enough  to  prevent  a  president  and  board 
of  directors  from  voting  to  themselves  or  to  any  one  or  more 
of  themselves  any  remimeration  whatever  for  any  services 
rendered  to  the  company  without  the  authority  of  a  general 
meeting.  Dictum  in  Re  Ontario  Express  Co.,  supra,  as  to 
this,  not  followed. 

Britton,  J.: — There  was  no  properly  authorized  con- 
tract under  the  seal  of  the  corporation,  and  this  is  not  a 
case  in  which  plaintiff  can  succeed  upon  an  executed  consider- 
ation. The  plaintiff  as  promoter  was  endeavouring  to  enable 
the  company  to  become  a  going  concern.     That  was  all  he 
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did,  and  for  this  he  received  the  paid-up  stock.  The  com- 
pany never  was  in  a  position  to  require  the  services  of  a 
manager,  and  plaintiff  knew  this.  Until  the  company  was 
ready  to  buy,  sell,  and  deal  in  milk,  there  was  to  be  no  actual 
hiring  of  plaintiff. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 


Boyd,  C.  November  17th,  1902. 

TRIAL. 

FARLEY  V.  SAXSON. 

Landlord  and  Tenant^Lease— Renewal— ArbUration^L€88ee--Naming 
Arbitrator  under  Protect— Landlord  Appointin{f  Sole  Arbitrator, 

Action  by  the  lessee  under  a  lease  from  defendants,  the 
Rector  and  Wardens  of  Trinity  Church,  Toronto,  for  a  declar- 
ation that  plaintiff  is  not  obliged  to  take  a  renewal  of  the 
lease,  and  to  restrain  defendants  from  proceeding  with  an 
arbitration  by  a  sole  arbitrator. 

Delamere,  K.C.,  for  plaintiff. 

A.  E.  O'Meara,  for  defendants. 

Boyd,  C.  :— The  plaintiff  contended  that  there  was  no 
right  to  arbitrate  as  to  the  new  lease  on  account  of  the  con- 
duct of  the  lessors,  and  was  unwilling  to  arbitrate  till  this 
was  determined.  The  defendants,  however,  urged  on  the 
preliminaries  for  the  purpose  of  having  arbitrators  ap- 
pointed, and  to  this  plaintiff  responded  by  naming  an  arbi- 
trator under  protest  so  as  to  save  his  rights  in  regard  to  his 
contention.  This  nomination  defendants  refused  to  accept 
and  proceeded  to  appoint  a  sole  arbitrator,  proceeding  as  if 
plaintiff  had  made  no  appointment.  In  my  opinion  the  de- 
fendants had  no  power  to  appoint  a  sole  arbitrator,  and  the 
Court  had  jurisdiction  to  restrain  the  prosecution  of  the  mat- 
ter by  the  sole  arbitrator.  The  arbitration  might  have  pro- 
ceeded in  the  ordinary  form  of  three  arbitrators,  notwith- 
>;tanding  the  protest  of  the  plaintiff,  who  might  at  the  end 
have  had  the  benefit  of  his  legal  objection:  Ringland  v. 
Lowndes,  17  C.  B.  N.  S.  514;  Direct  Cable  Co.  v.  Dominion 
Telegraph  Co.,  28  Gr.  648;  Kills  v.  Moore,  [1895]  1  Q.  B. 
252 ;  North  London  v.  Great  Northern  R.  W.  Co.,  11  Q.  B.  D. 
30;  Beddow  v.  Beddow,  9  Ch.  D.  89 ;  Farrar  v.  Cooper,  44  Ch. 
D.  at  p.  327. 

Judgment  declaring  tliat  ])laintiff  is  obliged  to  take  a  re- 
newal of  the  lease  and  restraining  defendants  from  proceed- 
ing Ju'fore  the  sole  arbitrator.     No  costs. 
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CHAMBERS. 

liE  McKENZlK 

Will— Construction— Annuities— ilicttinu  apart  Fund  for—Deflciencu 
of  Income  —  Encivachiny  on  Principal  —  HiyhtH  of  Residuary 
Legatees, 

Motion  by  way  of  originating  notice  under  Kulo  938,  by 
Catharine  AJJeKenzie  and  Isabella  Henderson,  annuitants 
under  the  will  of  William  MeKenzie,  who  died  on  3rd  Janu- 
ary, 1894,  at  the  village  of  Morrisburg,  having  made  his  will 
on  tlie  (ith  September,  1893,  for  a  summary  order  declaring 
the  construction  of  the  will. 

The  testator  made  specific  bequests  of  money  and  per- 
sonal property  to  relatives  and  friends,  and  also  devised  cer- 
tain lands  in  fee  to  his  brother  James,  to  his  sisters  Isabella 
Henderson  and  Janet  McKenzie,  and  to  his  nephew  Jamc^ 
McKenzie.  Then,  after  devising  to  his  sister  Janet  a  life  estate 
in  part  of  the  west  half  of  lot  31  in  the  Ist  concession  of  Wil- 
liamsburg, the  testator  gave  the  remainder  in  that  land  and 
all  the  residue  of  his  property,  real  and  personal,  to  his 
executors  *'  in  trust  to  provide  means  to  pay  the  expense  of 
administration,  to  pay  my  debts  and  liabilities,  and  to  pay  the 
bt^uests  hereinafter  made  ...  to  deposit  at  interest 
.  .  .  or  invest  .  .  .  any  balance  that  may  be  on 
hafid  at  any  time  to  form  a  fund  to  keep  up  the  yearly  pay- 
ments to  my  sisters  .  .  .  namely,  to  pay  to  each  of  my 
sisters,  Janet,  Margaret,  Isabella,  and  Catharine,  $250  a  year, 
or  if  there  be  not  so  much  available  in  any  year,  then  to 
divide  equally  between  them  what  may  be  available,  and  make 
up  the  deficiency  to  them  when  there  are  funds  to  do  it  with, 
and  to  pay  to  any  of  them  who  may  have  greater  need  on 
account  of  ill-health  or  misfortune  a  greater  sum  than  to  the 
others,  and  a  greater  sum  than  $250,  as  in  the  opinion  of  the 
executors  may  be  fit.  After  sufficient  funds  have  been  in- 
vested to  keep  up  the  payments  to  my  sisters  as  aforesaid, 
then  the  executors  to  pay  .  .  .  (certain  legacies)  .  .  . 
And  to  pay  to  the  children  of  my  brother  James  McKenzie 
whatever  may  remain  of  the  estate,  share  and  share  alike,  and 
so  that. the  child  or  children  of  such  as  may  be  dead  will 
take  his,  her,  or  their  parent's  share.''  Janet  died  in  1897 
and  Margaret  in  1901.  The  testator's  brother  James  died  on 
15th  March,  1902,  leaving  six  children,  who  were  all  of  age 
and  the  only  residuary  legatees  under  the  will.  The  estate 
was  valued  for  probate  at  $81,127.43.  After  providing  for 
prior  bequests,  the  income  of  the  estate  was  not  sufficient  to 
pay  the  applicants  $250  a  year  each. 
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A.  n.  Marsh,  K.C,  for  the  apphcaots,  contondod  that 
the  capital  sliould  he  applied  to  make  up  the  deficiency. 

E.  D.  Armour,  K.C,  for  the  residuary  legatees  and  others. 

J.  R.  Meredith,  for  the  executors. 

MacMahon,  J. : — The  language  of  that  part  of  the  will 
providing  for  the  creation  of  a  fund  to  meet  the  annuities 
indicates  that  the  testator  intended  that  the  whole  fund  so 
created  should  be  available  to  pay  the  annuities.  The  fund 
out  of  which  the  yearly  payments  are  to  be  made  is  a  fund 
directed  to  be  formed  from  the  various  sources  specified  in 
the  will.  There  is  no  direction  that  the  annuities  are  to  be 
paid  out  of  the  income  derived  from  the  fund.  But,  even  had 
such  a  direction  been  contained  in  the  will,  it  would  not  have 
deprived  the  annuitants  of  the  right  to  resort  to  the  corpus 
to  meet  any  deficiency  in  the  annuities :  Mason  v.  Robinson, 
8  Ch.  D.  411 ;  Illesley  v.  Randall,  50  L.  T.  717 ;  Birch  v.  Sher- 
ratt,  L.  R.  2  Ch.  at  p.  649 ;  Carmichael  v.  Gee,  5  App.  Cas. 
588;  Jones  v.  Jones,  18  Gr.  317. 

Order  made  declaring  that  the  applicants,  Isabella  Hen- 
derson and  Catharine  McKenzie,  are  entitled  to  be  paid  the 
annuities  of  $250  each  and  arrears  by  payment  out  of  the 
corpus  of  the  testator's  death,  and  that  any  balance  of  their 
annuities  remaining  unpaid  at  the  death  of  Janet  and  Mar- 
garet respectively  should  be  paid  to  their  personal  represen- 
tatives. Costs  of  all  parties  out  of  the  estate;  those  of  the 
executors  as  between  solicitor  and  client. 


Boyd,  C.  November  18th,  1902. 

TRIAL. 

HIME  V.  TOWN  OF  TORONTO  JUNCTION. 

Assessment  and  Taxes— Action  to  Set  aside  Tax  Sale— Prior  Tax  Sale 
—Purchase  hy  Municipality— Lien— Redemption— Costs— Interest. 

Action  to  set  aside  a  tax  sale. 

J.  B.  Clarke,  K.C.,  and  C.  Swabey,  for  plaintiflEs. 

W.  E.  Raney,  for  defendant  corporation. 

A.  Mills  and  G.  Grant,  for  the  other  defendants. 

Boyd,  C. — No  question  arose  as  to  the  validity  of  the 
sale  as  against  defendants,  for  the  purchasers  were  willing  to 
forego  all  claims  on  being  recouped  the  amounts  paid  by  them 
at  the  tax  sale.  There  was  a  sale  de  facto,  and  there  was 
a  legal  assessment  for  the  years  1898,  1899,  1900,  in  respect 
of  which  the  sale  now  under  consideration  was  had.  True, 
the  town  had  under  the  statute,  R.  S.  0.  ch.  224,  sec.  183, 
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Ix'come  purchaser  of  the  lots  in  question  for  prior  taxes,  for 
which  the  earlier  sale  was  held,  in  respect  of  the  taxes  up 
to  1897;  but  the  time  for  redemption  was  current  till  19th 
October,  1900,  and  no  title  was  in  fact  vested  by  conveyance 
in  the  town  till  9th  April,  1901.  So  that  it  was  competent 
for  the  tax  officers  to  assess  taxes  validly  on  these  lots  for  the 
years  1898-1900 :  sec.  192.  These  lots  were  not  exempt  under 
the  statute  when  the  assessments  were  made  in  the  years  1898- 
1900;  at  the  outside  the  lots  did  not  belong  to  the  town  till 
after  loth  October,  1900,  before  which  that  year's  taxes  had 
been  imposed.  There  is  no  valid  reason  why  the  purchasers 
Fhould  not  have  the  full  benefit  of  sec.  218  of  the  Act, 
which,  being  read  with  sec.  222,  declares  that  anyone  who 
purchases  at  any  sale  under  colour  of  any  statute  authorizing 
sales  of  land  for  taxes  in  arrear  "shall  have  a  lien  on  the  lands 
for  the  purchase  money  paid  and  interest,  to  be  enforced 
against  the  lands.  As  against  plaintiffs,  that  is  the  measure 
of  relief  to  which  all  the  tax  purchasers  are  entitled. 

Judgment  for  payment  of  that  amount,  with  interest  at 
ten  per  cent,  and  costs  of  suit,  to  be  paid  within  a  month; 
otherwise  to  be  realized  out  of  the  sale  of  the  lots  respectively 
according  to  the  amount  chargeable  on  each  as  to  each  pur- 
chaser. Xo  costs  to  be  taxed  as  to  those  purchasers  who  are 
noted  in  default. 

The  proper  construction  of  the  agreement  and  dealings  be- 
tween plaintiffs  and  the  town  corporation  does  not  require 
the  latter  to  intervene  for  the  purpose  of  paying  these  taxes 
and  saving  plaintiff's  harmless  therefrom. 

Action  dismissed  with  costs  to  the  defendant  town  cor- 
poration. 


Boyd.  C.  November  19th,  1902. 

chambers. 

Ee   PHELAN. 

Will— Devise— Restraint   on   Alienation— Validity— Case  '  Statedr-Ke* 
ference  to  Divisional  Court— Res  Judicata, 

Case  stated  by  the  Master  of  Titles.  The  question  arose 
upon  the  will  of  D.  T.  O'Sullivan,  which,  after  devising  cer- 
tain lands  to  his  nephews,  provided  that:  ^* Neither  of  my 
said  nephews  is  to  be  at  liberty  to  sell  his  half  of  the  said 
property  to  anyone  except  to  persons  of  the  name  of  O'Sul- 
livan  in  my  own  family.  This  condition  to  attach  to  every 
purchase  oif  the  said  property.''  Ellen  Phelan,  a  married 
sister  of  one  of  the  nephews  (both  O'SuUivans),  applied  to  be 
r«*gistered  as  owner  of  the  lands  under  the  Land  Titles  Act. 
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The  Master  asked  whether  the  provision  in  the  will  was  valid, 
and  if  not,  whether  the  applicant  was  entitled  to  be  registered 
as  owner  free  from  the  condition. 

W.  A.  Skeans,  for  the  applicant. 

F.  W.  Harcourt,  for  infants  interested. 

Boyd,  C. — In  my  opinion,  the  restriction  attempted  to 
be  imposed  oy  the  testator  on  the  power  of  alienation  is  void, 
but,  owing  to  the  contrary  decision  in  O'Sullivan  v.  Phelan, 
17  0.  K.  730,  effect  can  not  be  given  to  this  judgment,  and 
the  question  must  be  referred  to  a  Divisional  Court.  I  ex- 
press no  opinion  as  to  whether  or  not  the  question  is  res 
judicata. 


Boyd,  C.  Xovember  19th,  1902. 

TRIAL. 

SW  AYZIE  V.  TOWNSHIP  OF  MONTAGUE. 

Municipal  Coriporation—Drainage— Flooding  Private  Lan(t»— Culvert 
—Increase  in  Rapidity  of  Flow  of  Water— Cause  of  Action. 

Action  for  damages  to  the  plaintiff's  land  and  crops  by 
flooding,  alleged  by  him  to  have  been  caused  by  the  defendants 
making  a  junction  of  two  drains,  known  as  the  Carroll  and 
Guthrie  drains. 

Boyd,  C. — There  was  in  fact  no  junction.  The  only  act 
of  the  defendants  which  could  have  given  the  plaintiff  a  right 
to  recover  against  them  was  the  putting  in  of  a  new  culvert 
at  a  place  where  there  had  previously  been  a  means  of  escape 
for  water,  and  one  was  necessary.  The  water  found  its  way 
from  the  Carroll  drain  into  a  swamp  and  thence  into  the 
Guthrie  drain,  and  the  Only  effect  of  the  culvert  was  that, 
by  increasing  the  rapidity,  though  not  the  volume,  of  the  flow, 
the  amount  of  water  in  the  swamp  was  increased  for  a  few 
day?.  As  to  the  damage  resulting  from  this  increased 
rapidity  of  flow,  there  was  no  evidence.  For  any  damage 
caused  by  the  Guthrie  drain  the  defendants  were  not  liable. 

Action  dismissed  with  costs. 


THE 
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Street,  J.  November  21st,  1902. 

TRIAL. 

BLACK  V.  IMPERIAL  BOOK  CO. 

Copyright— Infringement  —  Importation  of  Foreign  Reprints  —  Title 
of  Plaintiffs— License— Notice  to  Customs  Authorities— Itisuffi- 
ciency  of. 

Action  to  restrain  defendants  from  infringing  plaintiffs' 
copyright  in  the  9th  edition  of  the  Encyclopaedia  Britannica 
by  the  importation  by  defendants  into  Canada  of  copies  of 
the  work  printed  in  the  United  States.  The  defendants  set 
up  that  the  copyright  had  been  assigned  by  plaintiffs  to  the 
Clarke  Co.,  and  that,  as  this  assignment  had  not  been  re- 
gistered at  Stationers^  Hall,  neither  plaintiffs  nor  the  Clarke 
Co.  had  a  right  to  sue. 

Walter  Barwick,  K.C.,  and  J.  H.  Moss,  for  plaintiffs. 

S.  H.  Blake,  K.C.,  for  defendant  company. 

A.  Mills,  for  defendant  Hales. 

Street,  J. — The  agreement  with  the  Clarke  Co.  was  in 
effect  a  mere  license  to  publish  the  work  in  question  for  a 
period  which  would  expire  before  the  expiry  of  the  copyright, 
and,  as  there  was  no  assignment  of  the  copyright  itself,  the 
plaintiffs  had  proved  a  suflScient  title. 

The  defendants  also  set  up  that  no  notice  had  been  given 
to  the  customs  authorities  under  sec.  152  of  the  Imperial 
Customs  Act  of  1876  (39  &  40  Vict.  ch.  36).  This  section 
must  be  read  along  with  the  17th  section  of  the  Imperial 
Copyright  Act  of  1842,  and  must  be  construed  as  making  it 
necessary  that,  before  there  can  be  an  unlawful  importation 
of  a  copyright  work,  notice  shall  have  been  given  to  the  Cus- 
toms shewing  the  name  of  the  work,  the  owners  of  the  copy- 
right, and  the  date  of  its  expiration.  The  notice  of  which 
proof  was  here  offered,  which  correctly  set  out  the  name  of 
the  book  and  the  owners  of  the  copyright,  but  incorrectlv 
stated  the  date  of  the  expiry  of  the  copyright,  as  the  30th 

O.W.R.  NO.  41 


744 

January,  1924,  instead  of  29th  or  30th  January,  1917,  was 
insufficient  under  the  section    referred   to,    and   the  plain- 
tiffs, therefore,  had  no  right  which  they  could  enforce  with 
respect  to  imported  reprints. 
Action  dismissed  with  costs. 


Britton,  J.  November  24th,  1902 

WEEKLY  COURT. 

Be  GRIMSHAW  AND  GRIMSHAW. 

Arhitration  and  Award— Arbitrators  not  Taking  down  Evidence  m 
Writing— Objection  not  Raised— Findings  of  Arbitrat4)rs— Errors 
Setting  aMde  Aicard — Costs— Uncertainty. 

Application  by  Delos  Grimshaw  to  set  aside  an  award 
whereby  the  arbitrators  between  the  parties  found  $145  due 
from  the  applicant  to  Coleman  Grimshaw  in  respect  of  pro- 
duce and  on  other  accounts. 

Britton,  J.,  held,  (1)  that,  as  no  objection  had  been 
made  upon  the  arbitration  to  the  incomplete  taking  down 
of  the  evidence  in  writing,  none  was  open  now;  (2)  that 
the  arbitrators  were  clearly  wrong  in  not  allowing  the  appli- 
cant $192.73  received  by  Coleman  Grimshaw  from  the  sale 
of  some  hay  and  oats  replevied  by  him  from  the  applicant; 
(3)  that,  upon  the  evidence  so  far  before  them,  they  were 
wrong  in  allowing  $50  for  straw  in  favour  of  Coleman  Grim- 
shaw; and  (4)  that  the  award  was  too  vague  and  uncertain 
at  to  costs. 

Award  set  aside  and  all  these  matters  remitted  to  the  arbi- 
trators for  reconsideration;  costs  of  this  application  (fixed  at 
$25)  to  be  paid  by  Coleman  Grimshaw. 


Boyd,  C.  November  24th,  1902. 

weekly  court. 

Re  CORBETT  AND  HARTIN. 

Will— Devise— Description  of  Land— Statute  of  Frauds— Identifying 
Land— Restraint   on   Alienation— Invalidity— Repugnancy. 

Application  under  the  Vendors  and  Purchasers  Act.  Tlie 
testator  devised  the  land  in  question  in  these  terms:  "To 
my  })rother  Patrick  all  that  lot  of  land  in  the  township  of 
Coulbourn  .  .  .  being  the  east  half  of  lot  number  27 
in  the  said  township,  and  to  the  heirs  of  his  body  lawfully 
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begotten,  subject  to  a  charge  of  £40  to  be  paid  to  my  brother 
Nelson  in  instalments,  the  first  instalment  to  be  payable  one 
year  after  my  said  brother  Patrick  shall  take  possession  of 
the  said  lands,  which  shall  not  be  till  three  years  after  my 
decease,  my  father  retaining  possession  of  the  said  land  dur- 
ing the  said  term  for  his  own  benefit.  .  .  .  And  I  further 
direct  that  the  said  lot  shall  at  no  time  ever  be  mortgaged, 
sold,  or  let,  and  that  if  my  brother  Patrick  should  die  without  ^ 
issue  lawfully  begotten,  the  said  lands  shall  descend  to  my  • 
next  younger  brother  and  his  heirs  as  aforesaid/' 

Boyd,  C,  held,  first,  that  the  words  of  description  in  the 
will,  which  did  not  include  any  mention  of  the  concession, 
were  not  per  se  sufficient  to  operate  as  a  devise  of  the  lands; 
and  that,  as  the  ambiguity  was  patent,  to  admit  parol  evidence 
of  the  intention  of  the  testator,  in  order  to  identify  the  lands, 
would  be  to  go  in  the  teeth  of  the  Statute  of  Frauds.  But 
held,  also,  that  looking  at  the  provision  giving  the  testator's 
father  the  benefit  of  the  land  for  a  term  of  three  years,  and 
the  undisputed  evidence  of  the  fact  that  testator's  father  had 
after  testator's  death  worked  lot  27  in  the  10th  concession  of 
Goulbourn  jointly  with  his  son  Patrick  until  the  latter  died, 
aged  22,  in  1848,  there  was  no  difficulty  in  finding  that  the 
will  carried  the  land  to  the  beneficiary  named  therein. 

Held,  on  the  second  point,  that  the  clause  restricting 
alienation  was  not  operative,  since  it  expressly  referred  only 
to  the  first  devise  to  Patrick,  and  since,  even  if  it  were  to  be 
read  as  applicable  as  well  to  the  devise  to  Nelson,  Patrick's 
younger  brother,  the  present  vendor,  then  the  point  was 
covered  by  Be  Thomas  and  Shannon,  30  0.  R.  51,  and  that 
the  restrictive  clause  must,  therefore,  be  held  void  as  repug- 
nant to  the  nature  of  the  estate  devised. 

Order  declaring  in  favour  of  the  title. 


November  24th,  1902. 

C.  A. 

DAVIS  V.  WALKER. 

Donatio  Mortis  Causa  —  Solicitor  —  Lack  of  Independent  Advice  — 
Action  against  Administrator— Want  of  CorrohoratUmr-Burden 
of  Proof— Costs, 

An  appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  ante  3,  dismissing  the  action. 

The  defendant  was  administrator  of  the  estate  of  Betsy 
Ann  Walker,  who  died  on  the  28th  February,  1900,  intestate 
and  without  children. 


746 

The  plaintiff  sued  to  recover  from  the  estate  of  the  de- 
ceased a  Bum  of  $1,500,  representing  the  amount  of  certain 
bank  deposits  and  of  sums  due  to  the  deceased  upon  a  mort- 
gage and  under  an  agreement  for  sale  of  a  parcel  of  land. 
The  plaintiff  asserted  that  on  the  day  before  her  death  the 
deceased  gave  him  the  bank  book,  mortgage,  and  agreem^, 
and  that  they  were  received  by  him  as  a  donatio  mortis  causa. 

The  Chief  Justice  found  that  at  the  time  in  question  the 
plaintiff  was  the  solicitor  of  the  deceased;  and  held  that, 
having  relation  to  that  fact  and  the  circumstances  imder 
i^hich  the  alleged  gift  was  made,  it  was  not  valid.  At  the 
time  when  the  gift  was  made  the  deceased  and  plaintiff  were 
alone;  there  had  been  no  previous  intimation  to  plaintiff  or 
any  one  else  of  an  intention  to  make  the  gift,  no  other  or 
disinterested  person  was  called  in,  and  no  advice  or  explana- 
tion as  to  the  nature  and  effect  of  the  proposed  gift  was  given 
by  plaintiff  or  any  one  else. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
Garrow,  JJ.A. 

T.  Langton,  K.C.,  and  W.  E.  Eiddell,  K.C.,  for  appellant 
E.  S.  Wigle,  Windsor,  for  defendant. 

Moss,  J.A. — In  my  opinion,  the  judgment  appealed  from 
is  right  and  should  be  aflBrmed.  The  evidence  makes  it  clear 
that  for  many  years  before  the  transaction  in  question  and 
down  to  the  day  on  which  it  took  place,  the  plaintiff  was  the 
trusted  solicitor  and  business  adviser  of  the  deceased,  and 
that  the  relation  had  never  been  severed.  The  transaction 
took  place,  therefore,  during  the  subsistence  in  its  fullest 
influence  of  the  relation  of  solicitor  and  client.  The  handing 
over  to  the  plaintiff  of  the  sum  of  $1,500,  or  the  placing  him 
iu  possession  of  documents  or  indicia  of  title  which  would 
enable  him  to  receive  that  sum,  was  an  act  of  bounty  on  the 
part  of  the  deceased,  and  none  the  less  so  because  it  was  made 
with  the  intention,  to  borrow  the  expression  of  Lord  Russell 
of  Killowen,  C.J.,  in  Cain  v.  Moon,  [1896]  2  Q.  B.  283. 
*^  that  it  should  revert  to  the  donor  in  case  of  her  recovery." 

The  rule  of  law  with  regard  to  gifts  by  clients  to  their 
solicitors,  is  much  stricter  than  the  rule  with  regard  to  other 
dealings  between  them,  and  it  has  been  so  from  an  early 
period.  In  Tomson  v.  Judge,  3  Drew.  306,  Vice-Chancdlor 
Kindersley,  at  p.  314,  pointed  out  the  difference  between  a 
gift  and  a  purchase.  ...  In  O^Brien  v.  Lewis,  4  Giff. 
221,  Sir  John  Stuart,  V.-C,  expressed  the  rule  in  substanti- 
ally similar  terms,  and  his  decision  was  afl&rmed  by  Lord 
Westbury,  32  L.  J.  Ch.  572. 
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While  the  relation  exists^  so  long  as  it  remains  nnsevered 
'either  by  the  solicitor  having  ceased  to  hold  the  position  of  or 
to  act  as  solicitor  for  the  donor^  or  possibly  by  the  interven- 
tion of  other  and  wholly  independent  advisers  as  to  the  nature 
and  effect  of  the  particular  transaction,  a  solicitor  cannot 
validly  accept  a  bounty  from  his  client  In  Morgan  v.  Minet, 
6  Ch.  D.  638,  Vice-chancellor  Bacon  states  the  matter  at 
p,  646-7.     .     .     . 

I  see  no  reason  why  the  rule  should  not  apply  to  a  donatio 
mortis  causa,  as  much  as  to  a  gift  inter  vivos.  It  is  not 
necessary  to  determine  whether  Walsh  v.  Studdart,  4  Dr.  & 
War.  159,  2  C.  &  L.  423,  was  a  case  of  donatio  mortis  causa  or 
of  gift  inter  vivos.  The  remarks  of  Sir  E.  Sugden  as  to  the 
^uty  of  a  solicitor  receiving  a  present  from  his  client  have 
a  bearing  upon  the  point.  See  especially  p.  428  of  the  last 
mentioned  report.  The  rule  has  been  held  to  apply  so  as  to 
exclude  the  ordinary  presumption  of  a  gift  to  a  son  being  an 
advancement  in  a  case  where  the  son  was  also  the  solicitor  of 
his  parent:  Garrett  v.  Wilkinson,  2  DeG.  &  S.  244.  If  there 
is  to  be  any  difference,  and  the  case  of  a  donatio  mortis  causa 
ii  to  be  likened  to  the  case  of  a  provision  in  favour  of  a  soli- 
citor contained  in  a  will  drawn  by  himself  or  under  his  in- 
structions, then  it  lies  upon  the  solicitor  claiming  the  benefit 
to  remove  all  suspicion,  and  to  prove  affirmatively  that  the 
donor  was  fully  aware  of  the  nature  and  effect  of  the  gift, 
and  with  such  knowledge  approved  of  what  was  being  done. 
In  this  case,  if  all  that  the  plaintiff  states  occurred  between 
him  and  the  deceased  had  been  written  down  by  him  and 
signed  by  her,  the  production  of  that  paper  would  not  have 
been  sufficient  to  establish  the  plaintiff^s  case. 

There  is  an  entire  absence  of  evidence  to  shew  that  the 
yiature  of  the  transaction  was  explained,  or  that  the  usual 
precautions  for  making  sure  that  she  fully  understood  what 
t?he  was  doing,  and  its  effect  with  regard  to  the  property. she 
was  dealing  with,  were  adopted:  Tyrrell  v.  Painton,  [1894] 
P.  151. 

I  think  the  plaintiff  has  failed  to  establish  a  case  for  the 
relief  he  seeks. 

The  defendant  claims  by  way  of  cross-appeal  to  vary  the 
judgment  of  the  learned  Chief  Justice  by  directing  the  plain- 
tiff to  pay  the  defendant's  costs  of  the  action,  but  I  think  no 
case  has  been  shewn  for  interfering  with  the  discretion  exr 
ercised. 

The  appeal  and  cross-appeal  should  be  dismissed. 

Garrow,  J.A.,  concurred  in  the  judgment  of  Moss,  J.A. 
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OsLER^  J.A. — ^I  think  the  appeal  must  be  dismissed.  I 
rest  my  judgment  on  the  ground  that  the  plaintifPs  testi- 
mony has  not  been  corroborated  as  required  by  see.  10  of  tiie 
Evidence  Act,  R.  S.  0.  1897  ch.  73.    .    .    . 

Maclennan,  J.A. — If  the  gift  in  question  were  claimed 
as  absolute,  and  not  one  causa  mortis,  and  therefore  reyoc- 
able,  the  case  of  Walsh  v.  Studdart,  4  Dr.  &  War.  171,  on 
which  the  Chief  Justice  rested  his  judgment,  would  be  con* 
elusive.  It  was  not  a  case  of  donatio  mortis  causa  at  all, 
although  indexed  as  such  in  the  report,  and  treated  as  sudi 
in  1  W.  &  T.  L.  C.  406,  413.     [Discussion  of  that  case.] 


A  donatio  mortis  causa  being  revocable  ab  initio,  and 
being  conditional  upon  the  death  of  the  donor,  resembles  a 
legacy  in  most  respects,  and  the  equities  applicable  cannot 
bi  different.  I,  therefore,  think  that  the  law  applicable  to 
wills  is  that  which  is  to  be  applied  to  such  gifts,  and  not  that 
which  is  applicable  to  gifts  inter  vivos.  [Collins  v.  Balroy, 
1  0.  L.  R.  603,  referred  to.]  It  was  there  pointed  out  that 
a  person  standing  in  a  fiduciary  relation  may  lawfully  exert 
his  influence  to  obtain  a  legacy,  and  unless  there  has  been 
something  amounting  to  ct)ercion  or  fraud,  such  legacy  is 
good :  Huguenin  v.  Basely,  1  W.  &  T.  L.  C,  7th  ed.,  p.  287, 
and  cases  there  cited;  Kerr  on  Fraud,  3rd  ed.,  pp.  274-9. 
Nothing  of  the  kind  has  been  proved  here.  There  is,  how- 
ever, the  other  rule  stated  by  Lord  Hatherley  in  Fulton  v. 
Andrew,  L.  R.  7  H.  L.  471,  that  a  person  who  is  instrumental 
in  the  framing  of  a  will,  and  who  obtains  a  bounty  by  that 
will,  has  thrown  upon  him  the  onus  of  shewing  the  righteoos- 
ness  of  the  transaction.  If  the  plaintiff  is  to  be  r^arded  as 
having  been  instrumental  in  procuring  this  donation,  then 
I  think  he  has  discharged  that  onus.  .  .  .  If  it  is  proved, 
as  I  think  it  is,  that  the  donor  and  the  plaintiff  and  his  family 
had  for  a  long  time  been  intimate  friends,  that  she  had  for 
some  timg  an  intention  of  giving  him  her  property  at  her 
death,  that  without  any  request  or  solicitation  on  his  part 
she  came  to  his  house,  and  while  there  made  these  gifts  to 
him  in  the  manner  he  has  described,  I  think  the  plaintiff  has 
shewn,  that  the  transaction  was  righteous,  and  that  it  is  valid. 

I  therefore  think  the  appeal  should  be  allowed  with  costs, 
and  that  there  should  be  judgment  for  the  plaintiff  with 
costs. 

Appeal  dismissed  with  costs;  Maclennan,  J.A.,  disa 
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November  24th,  1902. 
C.  A. 

KEITH  V.  OTTAWA  AND  NEW  YOKK  E.  W.  CO. 

Hailu>ay— Injury  to  Passenffer— -Alighting  from  Moving  Car—Negli" 
gence— Contributory  Negligence— Findings  of  Jury-^Damages, 

Appeal  by  defendants  from  judgment  of  MacMahon, 
J.y  ante  104,  in  favour  of  plaintiff  upon  the  findings  of  the 
jury  in  an  action  for  damages  for  injuries  sustained  by  plain- 
tiff in  endeavouring  to  get  off  a  train  of  defendants  as  it 
was  moving  out  of  the  stiation. 

The  questions  and  answers  of  the  jury  were  as  follows: 
<1)  How  long  did  the  train  stop  at  Finch  station?  A. — 
Cannot  say.  (2)  Was  the  time  the  train  remained  there 
sufficient  to  enable  plaintiff  to  alight?  A. — No.  (3)  Was 
Keith  aware  when  he  reached  the  platform  of  the  car  that 
the  train  was  in  motion?  A. — Yes.  (4)  If  Keith  was  guilty 
of  any  negligence  which  contributed  to  the  accident,  what 
was  such  negligence?  A. — None.  (5)  If  Keith  is  entitled 
to  recover,  at  what  do  you  assess  the  damages?    A. — $1,000. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
Qarrow,  JJ.A. 

W.  E.  Eiddell,  K.C.,  and  W.  H.  Curie,  Ottawa,  for  ap- 
pellants, contended  that  the  trial  Judge  should  have  non- 
suited, on  the  ground  that  the  act  of  alighting  from  a  moving 
train  was  in  itself  negligence  on  the  part  of  the  plaintiff 
which  relieved  defendants  from  liability  for  damages,  in  the 
absence  of  circumstances  tending  to  excuse  or  justify  the  act, 
and  that  if  defendants  were  guilty  of  negligence  in  not  stop- 
ping the  train  for  a  sufficient  time  to  allow  plaintiff  to  alight, 
the  damages  claimed  were  too  remote.  They  also  contended 
that  upon  the  evidence  the  jury  should  have  foimd  that  the 
train  was  stopped  for  a  sufficient  time  to  enable  plaintiff  to 
alight,  and  have  found  plaintiff  guilty  of  contributory  negli- 
gence. They  submitted  further  that  the  learned  Judge  should 
not  have  entered  judgment  for  plaintiff  in  face. of  the  jury's 
answers  that  they  could  not  say  how  long  the  train  was  stop- 
ped, and  that  the  damages  were  excessive. 

W.  H.  Blake,  K.C.,  for  plaintiff,  contra. 

Moss,  J.A. — I  think  the  learned  Judge  properly  declined 
to  withdraw  the  case  from  the  jury.  I  do  not  understand  the 
defendants'  proposition  to  go  the  length  that  under  no  cir- 
cumstances and  in  no  case  is  a  person  justified  in  alighting 
from  a  moving  train,  but  that  presumptively  it  is  an  act  of 
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negligence^  and  if  any  injury  result  from  it  the  party  suffer- 
ing the  injury  cannot  recover  damages  without  shewing  cir- 
cumstances tending  to  excuse  or  justify  the  act.  I  am  dis- 
posed to  think  that  the  rule  of  conduct  as  stated  hy  the  de- 
fendants is  not  strictly  accurate,  hut,  if  it  he  the  rule^  then 
it  must  follow  that  when  circumstances  are  stated  it  is  for 
the  jury  to  consider  and  determine  as  to  their  sufficiency. 
In  this  case  there  were  circumstances  stated  which  could  not 
have  been  withdrawn  from  the  jury.  And  it  was  for  the  jury 
to  say  upon  the  evidence  whether  the  plaintiff's  injuries  were 
caused  by  the  negligence  of  the  defendants  or  were  the  result 
of  his  own  carelessness  and  negligence.  Upon  the  motion  ifor 
nonsuit  the  question  for  the  learned  Judge  was  whether,  as- 
suming, as  for  the  purposes  of  the  motion  for  nonsuit  it  was 
tc  be  assumed,  that  the  defendants  were  negligent  in  not 
stopping  their  train  for  a  sufficient  time  to  enable  the  plain- 
tiff to  alight,  there  was  evidence  upon  which  the  jury  might 
find  that  the  injury  was  the  result  of  that  n^ligence  and 
was  not  occasioned  by  the  plaintiff's  own  negligent 
and  imprudent  act  in  attempting  to  alight  while  the 
train  was  in  motion.  And  if  the  jury  could  reason- 
ably find  in  favour  of  the  plaintiff  on  this  question,  the  dam- 
ages would  not  be  too  remote.  The  nonsuit  was,  therefore, 
rightly  refused.  There  was  evidence  upon  which  the  jury 
might  find,  as  they  did,  that  the  train  was  not  stopped  for  a 
sufficient  time  to  enable  the  plaintiff  to  aligfit.  The  jury 
having  so  foimd,  a  case  for  negligence  has  been  established 
against  the  defendants.  To  relieve  themselves  of  liability  for 
such  negligence,  they  were  obliged  to  shew  that  it  did  not 
contribute  to  the  plaintiff's  injury.  The  next  inquiry,  there- 
fore, is,  whether  the  learned  trial  Judge  properly  submitted 
the  question  of  the  plaintiff's  conduct  to  the  jury,  and  whether 
there  was  evidence  to  support  their  finding..  The  point  to  be 
determined  by  the  jury  was  whether  the  plaintiff  acted  in  a 
reasonable  and  prudent  manner  in  endeavouring  to  alight 
from  the  car,  while  it  was  moving  at  the  rate  spoken  of 
ia  the  evidence.  The  question  involved  consideration  of  the 
circumstances.  Finch  station  was  the  plaintiff's  point  of 
destination  on  the  defendants'  line.  The  train  was  leaving 
it  without  his  having  been  afforded  a  proper  opportunity  of 
alighting.  It  was  for  the  jury  to  consider  and  say  whethCT, 
taking  into  consideration  the  plaintiff's  position  when  the 
tiain  began  to  move,  the  speed  it  had  attained,  the  point  it 
had  reached  before  he  got  on  the  step,  the  place  on  which  he 
could  alight,  the  effect  upon  his  movements  of  the  bundle  or 
parcel  which  he  carried,  and  the  other  circumstances,  the 
plaintiff  was  guilty  of  negligence  in  attempting  to  alight 
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The  question  was  not  given  to  the  jury  in  this  form.  But 
the  question  actually  put  must  be  read  in  connection  with 
the  charge.  The  learned  Judge  explained  to  the  jury  that 
if  the  defendants  did  not  stop  the  train  for  a  sufficient  time 
to  enable  the  plaintiff  to  alight,  or  did  not  afford  him  proper 
facilities  for  alighting  before  the  train  was  started,  they 
were  guilty  of  negligence.  He  then  adverted  to  the  starting 
of  the  train,  the  plaintiff's  position  in  the  car  at  that  time, 
his  carrying  a  bundle  in  one  hand,  and  the  speed  of  the  train 
\^hen  he  reached  the  platform,  and  told  them  that  it  was  for 
them  to  say  whether  he  actM  reasonably  under  the  circum- 
stances appearing  in  evidence.  Substantially  he  left  to  the 
jury  to  say  whether  the  plaintiff  was  in  fault  at  all.  The 
question  he  gave  was:  "If  Keith  was  guilty  of  any  negli- 
gence which  contributed  to  the  accident,  what  was  such  negli- 
gence?*' The  answer  of  the  jury  was  that  the  plaintiff  was 
guilty  of  no  negligence  which  contributed  to  the  accident. 
Having  regard  to  the  terms  of  the  charge,  this  is  a  finding  that 
the  plaintiff  acted  reasonably  and  was  not  in  fault.  There  is  ' 
evidence  upon  which  the  jury  might  properly  come  to  this 
conclusion,  and  judgment  was,  therefore,  properly  entered 
for  the  plaintiff.  In  view  of  the  finding  that  the  train  was 
not  stopped  a  sufficient  time  to  enable  the  plaintiff  to  alight, 
the  question  as  to  the  exact  time  was  immaterial.  If  they 
had  found  it,  they  would  still  have  been  obliged  to  say  whether 
it  was  sufficient. 

Complaint  was  also  made  that  the  damages  were  excessive. 
The  plaintiff's  injury  was  of  a  very  painful  kind.  The  ques- 
tion of  the  period  within  which  he  might  have  fully  recovered 
was  complicated  to  some  extent  by  another  accident  he  met 
with  between  five  and  six  weeks  afterwards,  resulting  in  a 
fracture  of  the  leg  previously  injured  or  affected. 

But  the  jury  were  carefully  cautioned  not  to  take  that 
into  consideration,  and  to  confine  their  award  of  damages 
to  the  injury  sustained  at  Finch,  and  it  must  be  assumed 
that  they  have  done  so.  There  was  evidence  that  at  the  time 
of  the  trial,  rather  more  than  a  year  after  the  accident,  he  was 
still  suffering  from  its  effects. 

The  amount  awarded  is  not  so  large  as  to  suggest  any 
mistake,  misapprehension,  or  prejudice  on  the  part  of  the 
jury. 

The  appeal  should  be  dismissed. 

OsLER,  J.A.,  gave  reasons  in  writing  for  coming  to  the 
same  conclusions,  and  referred  to  the  foUovring  authorities: 
Beach  on  Contributory  Negligence,  3rd  ed.,  sec.  147 ;  Ameri- 
can Negligence  Cases,  vol.  4;  Clayards  v.  Dethick,  12  Q.  B. 
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439 ;  Pollock  on  Torts,  4th  ed.,  p.  433 ;  ConBell  v.  Town  of 
Preecott,  20  A.  B.  49,  22  S.  C.  R.  147 ;  Edgar  v.  Northwn 
E.  W.  Co.,  11  A.  K.  452;  Filer  v.  New  York  Central  R.  R. 
Co.,  49  N.  Y.  47 ;  Central  R.  R.  Co.  v.  Miles,  88  Ala. 

Maclennan  and  Garrow,  JJ.A.,  concurred. 


November  24th,  1902. 
C.  A. 

McCLENAGHAN  v.  PERKINS. 

Executors  and  Administrators— Claim  by  Executor  against  Estate— 
Corroboration— Payment  in  Lifetime  of  Testator—Admission— 
Executor's  CompensatUm— Devise,  whether  in  Lieu  of— Construc- 
tion of  Will— Grounds  for  Depriving  Executor  of  CompensaHon— 
Negligence— Mismanagement— Breaches  of  Trust, 

An  appeal  by  defendant  Perkins  from  an  order  of  Fal- 
CONBRIDGE,  J.,  in  Court,  ante  191,  dismissing  that  defen- 
dant's appeal  from  the  report  of  the  Master  at  Ottawa  and 
allowing  in  part  a  cross-appeal  by  the  plaintiff.  The  report 
was  made  upon  a  consent  reference  to  take  the  accounts  in 
an  action  for  administration  of  the  estates  of  V.  E.  Hinton, 
deceased,  and  M.  S.  McGillivray,  deceased.  The  Chief  Jus- 
tice affirmed  the  Master's  findings  except  in  one  particular, 
viz.,  as  to  compensation  to  the  defendant  Perkins  as  execu- 
tor, which  he  disallowed. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
and  Garrow,  JJ.A. 

T.  A.  Beament,  Ottawa,  for  appellant. 

W.  J.  Code,  Ottawa,  for  respondents. 

Maclennan,  J.A. — The  first  item  in  question  in  this 
appeal  is  one  of  $1,275.  The  precise  form  in  which  this  and 
other  items  were  stated  in  the  appellant's  account  in  the  ad- 
ministration proceedings  of  his  father's  estate  in  Armstrong 
V.  Perkins  is  not  before  us,  although  it  was  before  the  Master. 
What  the  Master  says  about  it  is  this :  "  In  the  accounts  filed 
in  Armstrong  v.  Perkins  there  is  an  item  of  $1,200  credited 
as  paid  by  the  estate  of  Victoria  Elizabeth  Hinton  on  the 
30th  April,  1883.''  At  that  time  the  appellant  was.  passing 
his  accounts  as  executor  of  his  father,  Lyman  Perkins,  and 
he  was  at  the  same  time  executor  of  his  sister  Mrs.  Hinton, 
who  had  died  on  the  25th  December,  1882.  It  seems  to  have 
been  assumed  by  all  parties  that  the  item  of  $1,200  was  al- 
lowed to  the  appellant  as  executor  of  his  father.  On  taking 
the  present  accounts,  and  on  being  surcharged  with  the  item 
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of  $1^275^  he  explained  it  by  saying  the  money  was  not  re- 
ceived on  the  30th  Aprils  1883^  but  was  made  up  of  several 
smaller  payments  made  by  him  as  executor  of  his  father  to 
his  sister  Mrs.  Hinton^  in  her  lifetime,  in  the  year  1882. 
llie  Master  has  not  given  effect  to  that  evidence,  and  has 
charged  the  appellant  with  the  item,  on  the  ground  that  his 
evidence  was  in  respect  of  a  matter  occurring  before  the 
death  of  the  deceased,  and  was  not  corroborated  as  required 
by  R.  S.  0.  ch.  73,  sec.  10.  The  learned  Chief  Justice  has 
upheld  the  decision  of  the  Master. 

I  am,  with  great  respect,  of  opinion  that  the  Master's 
ruling  on  the  question  of  corroboration  is  wrong,  and  cannot 
be  supported.  The  question  before  him  was  whether  the 
appellant  had  received  the  sum  in  question  on  the  30th  April, 
1883,  or  at  any  time  after  Mrs.  Hinton's  death.  If  he  did, 
ht  was  chargeable,  but  not  otherwise.  To  my  mind,  the 
matter  is  too  plain  for  argument.  The  respondents  say  to  the 
executor:  "\ou  received  this  sum  of  $1,200  or  $1,275  on 
or  about  the  30th  April,  1883,  or  at  all  events  some  time  after 
Mrs.  Hinton's  death,  and  after  you  became  her  executor; 
and  that  is  apparent  from  your  own  admission  in  your  ac- 
count filed  in  Armstrong  v.  Perkins."  He  answers  that  by 
a  denial.  He  says :  "  That  admission  requires  explanation 
and  qualification.  I  did  not  receive  it  on  the  30th  April, 
1883,  or  after  my  sister's  death  at  all.  It  was  the  aggregate 
of  several  sums  which  I,  as  my  father's  executor^  paid  to  my 
sister  in  her  lifetime,  and  I  claimed  and  obtained  credit  for 
them  as  my  father's  executor,  which  I  was  entitled  to  do." 
It  was  not  correct  to  say  in  his  account  that  the  item  had  been 
paid  to  the  estate  of  Victoria  Elizabeth  Hinton,  or  to  him- 
self as  her  executor,  instead  of  saying  it  had  been  paid  to  her 
in  her  lifetime.  But  the  important  matter  at  that  time  was 
to  get  credit  for  it  with  his  father's  estate  as  a  payment  by 
him  on  account  of  his  sister's  share.  Whether  it  was  paid  in 
her  lifetime  or  shortly  afterwards  was  immaterial,  and  the 
error  was  not  an  unnatural  one  to  commit  in  preparing  the 
accounts  after  Mrs.  Hinton's  death.  The  matter  in  question 
before  the  Master  was,  therefore,  in  my  opinion,  clearly  not 
a  "  matter  occurring  before  the  death  "  of  Mrs.  Hinton,  and 
so  not  one  requiring  corroboration  under  the  statute.  This 
item  must  be  referred  back  to  the  Master  for  reconsideration 
and  determination. 

The  second  ground  of  appeal  is  the  finding  of  the  Master, 
on  which  the  Chief  Justice  expressed  no  opinion,  that  the 
devise  by  Mrs.  McGillivray  of  certain  land  to  the  appellant, 
with  a  direction  for  the  payment  out  of  her  personal  estate 
oi  the  incumbrance  thereon,  was  made  to  him  in  his  character 
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of  executor^  and  was  an  answer  to  his  claim  to  an  allowance 
for  his  care,  pains,  and  trouble,  and  time  expended  as  execu- 
tor, under  B.  S.  0.  ch.  129,  sec.  40.  The  learned  Chief  Justice 
held  that  the  appellant^s  faults  in  the  execution  of  his  trust 
were  sufficient  to  disentitle  him  to  any  compensation,  and 
that  it  was  not  necessary  to  determine  whether  the  devise  was 
made  to  him  in  his  quality  of  executor. 

I  have  examined  the  numerous  cases  on  this  subject,  and 
I  am  of  opinion  that  on  this  point  the  Master  came  to  a  wrong 
conclusion. 

The  appellant  was  the  testatrix^s  brother,  and  the  first 
d]sposing  paragraph  of  the  will  is  the  one  in  question: — ^^'I 
give  and  devise  all  and  singular  these  certain  parcels  or  tracts 
of  land  (describing  them)  unto  my  brother  G.  W.  Perkins, 
his  heirs  and  assigns  absolutely,  for  his  and  their  sole  and 
only  use  forever,  free  from  all  incumbrances,  and  I  hereby 
direct  that  the  mortgage  at  present  on  said  lands,  or  any 
other  incumbrances  that  may  be  on  said  lands  at  the  time  of 
my  death,  shall  be  paid  out  of  my  personal  estate,  and  the 
payment  of  the  said  incumbrance  shall  be  a  first  claim  on 
my  said  personal  estate."  She  then  proceeds  to  dispose  of  the 
residue  of  her  real  estate  and  her  personal  estate,  in  &  num- 
ber of  subsequent  paragraphs,  for  the  benefit  of  her  nephews 
and  nieces  and  other  objects.  She  next  appoints  "  the  said 
G  W.  Perkins  sole  executor"  of  her  will,  and  then  follows 
the  usual  clause  enabling  "  the  said  trustee  hereby  appointed 
or  any  trustee  or  trustees  to  be  appointed  as  hereinafter  pro- 
vided," in  case  of  vacancy  in  the  office,  to  appoint  a  successor 
or  successors  in  the  trust,  and  afterwards  she  gives  the  ap- 
pellant three  portraits. 

Now,  taking  this  will  as  a  whole,  I  think  the  presumption 
that  the  devise  was  intended  as  compensation  to  the  executor 
ia  rebutted.  [Compton  v.  Bloxam,  2  Coll.  201,  and  In  re 
Appleton,  29  Ch.  D.  893,  referred  to.]  Here,  the  gift  is  to 
"  my  brother  G.  W.  Perkins,"  and  I  thiilk  that  is  an  indica- 
tion of  the  testatrix's  motive  for  her  gift,  sufficient,  having 
regard  to  the  other  parts  of  the  will,  to  rebut  the  general  pre- 
sumption. See  also  cases  cited  in  Theobald  on  Wills,  5th 
ed.,  p.  318;  Williams,  on  Executors,  9th  ed.,  p.  1147. 

I  therefore  think  that  the  question  of  compensation  to 
the  appellant  as  executor  of  Mrs.  McGillivray  is  not  excluded 
bv  the  devise  contained  in  the  will. 

The  next  question  is  that  of  compensation.  The  Master 
allowed  the  appellant  compensation  to  the  amount  of  $1,900 
out  of  the  estate  of  Mrs.  Hinton,  but  allowed  nothing  out  of 
Mrs.  McGillivray's  estate,  for  the  reason  already  mentioned. 
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The  learned  Chief  Justice  held  him  not  entitled  out  of  either 
efi'tate  by  reason  of  misconduct.  He  was  of  opinion  that  the 
appellant^s  acts  of  negligence^  mismanagement^  and  breach 
of  trusty  made  a  cumulative  case  quite  sufficient  to  deprive 
the  executor  of  the  compensation  provided  by  the  statute. 
The  learned  Chief  Justice  enumerates  the  neglects  and  de- 
faults of  the  executor;  and  they  are  certainly  not  trifling,  or 
at  all  to  be  excused.  Nevertheless,  they  are  not  the  neglects 
o:;  defaults  of  a  dishonest  or  fraudulent  trustee,  and  are  all 
c&pable  of  being  compensated,  and  the  losses  resulting  from 
them  capable  of  being  made  good,  in  money.  That  being  so, 
I  think  it  is  not  a  case  for  depriving  him  of  compensation. 
The  appellant  has  been  trustee  of  the  Hinton  estate  for  nine- 
teen years,  and  of  the  McGillivray  estate  for,  I  think,  four- 
teen years.  The  aggregate  amount  of  the  money  which  came 
to  his  hands  during  that  term  was  about  $72,000.  It  is  evi- 
dent that  he  must  during  that  period  have  bestowed  much 
care,  pains,  trouble,  and  time  in  connection  with  the  business 
of  both  estates,  and,  although  the  care  and  pains  were  not  of 
the  highest  quality,  yet  his  position  under  the  statute  was 
tind  is  that  of  a  person  performing  services  on  terms  of  fair 
and  reasonable  remuneration  for  care,  pains,  trouble,  and 
time.  I  think  it  is  the  effect  of  all  the  decisions  on  the  sta- 
tute that  an  executor  or  trustee  is  not  to  be  deprived  of  com- 
pensation for  actual  and  beneficial  services,  though  he  may 
also  have  been  guilty  of  neglects  and  defaults  more  or  less 
^ave:  Hoover  v.  Wilson,  24  A.  E.  434.  I  think  that  to  do 
so  would  be  to  punish  him  by  depriving  him  of  a  statutory 
right,  which  the  Court  has  no  jurisdiction  to  do.  He  will  be 
made  to  account  for  what  he  actually  received,  or  must  be 
presumed  to  have  received,  or  ought  to  have  received,  but  no 
more :  Attorney-General  v.  Alford,  4  DeG.  M.  &  G.  851 ;  Vyse 
V.  Fortier,  L.  R.  8  Ch.  333,  L.  R.  7  H.  L.  318 ;  Ex  p.  Ogle, 
L.  R.  8  Ch.  716.  The  Master  has  charged  him  with  all  the 
kisses  to  the  estates  resulting  from  his  neglects  and  defaults, 
and  has  allowed  him  a  compensation  of  $100  per  annum  from 
the  Hinton  estate,  which  seems  a  moderate  sum. 

It  follows  that  the  executor^s  appeal  in  respect  of  his 
ccmpensation  should  be  allowed  as  to  both  estates,  and  it 
will  be  referred  back  to  the  Master  to  fix  a  proper  amount 
in  the  McGillivray  estate. 

The  appeal  will  be  allowed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  coming  to  the 
i^ame  conclusions. 

Moss  and  Garrow,  JJ.A.,  concurred,  but  gave  no 
reasons. 
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November  24th,  1902. 


C.  A. 

HOLMAN  V.  TIMES  PRINTING  CO. 

Halter  and  Servant—Injurp  to  Servant— Workmen's  CompensaiUm 
Acts— Negligence  of   Master's  Foremanr— Infant, 

An  appeal  by  defendants  from  the  judgment  of  Falcon- 
bridge,  C.J.,  after  a  trial  without  a  jury,  awarding  plaintiff 
$1,200  damages,  in  an  action  against  his  employers  under 
the  Workmen's  Compensation  Act. 

In  March,  1900,  plaintiff,  then  being  about  16  years  of 
age,  went  into  the  employment  of  defendants,  who  were  the 
proprietors  of  a  printing  establishment  in  the  city  of  Ham- 
ilton. Among  other  kinds  of  work  done  by  them  was  the 
printing  of  railway  coupon  tickets  by  ine^H  of  a  ticket  print- 
ing press.  After  plaintiff  had  been  in  defendants*  employ- 
ment for  about  two  months,  during  which.he  did  some  work 
or  "  practising  "  at  using  a  press,  he  was  put  to  work  at  print- 
iDg  on  cardboard,  and  he  continued  at  this,  working  some 
hours  each  day,  until  a  week  before  the  4th  July,  1900,  on 
Trhich  day  he  received  the  injury  which  was  the  cause  of  this 
action.  The  defendants  had  three  ticket  printing  presses, 
very  similar  in  construction  and  operation.  Two  of  them 
vere  alike  in  every  particular;  the  third,  the  one  at  which 
plaintiff  was  working  when  he  was  injured,  differed  from  the 
others  in  some  particulars.  The  plaintiff  did  not  work  at 
the  third  machine  until  a  week  before  the  accident.  On  the 
27th  June,  1900,  he  was  put  to  work  on  the  third  machine 
by  defendants'  foreman,  to  print  coupon  tickets  upon  thin, 
slight  paper,  different  from  the  stiff  paper  upon  which  he 
liad  hitherto  been  engaged.  The  quality  of  this  paper  made 
it  more  difficult  to  properly  adjust,  and  called  for  quick  ac- 
tion on  the  part  of  the  operator,  even  when  the  machine  wa» 
not  working  at  its  greatest  speed.  For  the  first  few  days  that 
plaintiff  was  working  on  the  machine,  it  was  worked  at  £r8t 
speed.  On  the  third  day,  he  said  that  the  foreman  told  him 
to  run  at  faster  speed,  and  it  was  put  up  to  second  speed. 
On  the  fourth  day  he  complained  to  the  foreman  that  the 
speed  was  too  great  and  that  he  was  tired  out  and  was  spoil- 
ing tickets;  that  on  account  of  the  material  being  so  flimsy 
and  the  speed  so  great  it  was  very  difScult  and  hard  to  handle 
it,  and  he  could  not  do  it;  that  it  was  dangerous  to  run  at 
that  speed.  The  foreman,  however,  told  him  to  go  back  and 
run  at  that  speed.  On  the  next  working  day,  he  put  the 
speed  down  to  first  speed,  but  the  foreman  came  over  and 
put  it  back  to  second.     On  the  next  day  the  accident  hap- 
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pened.  The  plaintiff  was  placing  a  slip  on  the  lower  plate, 
and  finding  it  was  not  entering  the  guides  properly,  he  en- 
deavoured to  throw  off  the  impression  with  his  left  hand,  at 
the  same  time  trying  to  put  the  slip  right.  The  result  was 
that  his  right  hand  was  so  crushed  and  injured  as  to  necessi- 
tate amputation. 

J.  Crerar,  K.C.,  and  W.  K.  Biddell,  K.C.,  for  appellants. 
D'Arcy  Tate,  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Moss, 
Garrow,  J  J.  a.)  was  delivered  by 

Moss,  J.A.,  who,  after  setting  out  the  facts  and  evidence 
at  length,  concluded: — 

If  the  plaintiff^s  right  to  maintain  the  action  depended 
upon  the  claim  that  the  foreman  was  incompetent  to  dis- 
charge the  duties  of  foreman  or  superintendent,  and  that 
defendants  were  guilty  of  negligence  in  employing  him  in 
that  capacity,  I  should  be  of  opinion  that  the  plaintiff  had 
failed  upon  the  facts.  But  upon  other  grounds  of  negligence 
the  plaintiff  is  entitled  to  retain  the  judgment  in  his  favour. 

The  evidence  fully  establishes  that  the  plaintiff  wheii  put 
to  work  at  the  machine  in  question  was,  from  lack  of  proper 
instruction  and  experience,  not  capable  of  working  it  properly 
and  with  safety  to  himself.  The  speed  at  which  he  was  re- 
quired to  work  it,  and  the  difficulty  of  properly  manipulating 
the  impression  bar,  rendered  it  dangerous  to  him.  He  real- 
ized this  after  a  short  trial  at  second  speed,  and  complained 
to  the  foreman,  and  informed  him  that  he  considered  it 
dangerous,  but  was  ordered  to  continue  woricing  at  it  and 
prevented  from  lowering  the  speed.  The  foreman  admitted 
in  evidence  that  he  considered  working  at  second  speed  with 
the  plaintiff  was  too  fast,  because  he  was  a  little  slower  in 
picking  up  feeding  than  other  boys.  But  he  contended  that 
the  machine  was  not  working  at  second  speed,  but  only  at 
first  speed,  and  he  said  that  if  he  had  seen  the  plaintiff  work- 
ing at  second  speed  he  would  have  stopped  him. 

On  the  question  of  the  speed  there  is  not  only  the  evi- 
dence of  the  plaintiff,  but  that  of  several  witnesses  who  prove 
that  the  machine  was  running  at  second  speed,  and  that  fact 
must  be  found  against  the  testimony  of  the  foreman,  with 
the  consequent  conclusion  that  he  directed  a  boy  whom  he 
knew  not  to  be  competent  or  capable  of  doing  it,  to  work  the 
machine  at  second  speed. 

There  is  also  evidence  that  the  impression  bar,  though  a 
useful  contrivance,  is  not  readily  managed  without  a  good 
deal  of  practice.     The  operator  must  learn  to  grasp  it  near 
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the  centre^  and  to  use  his  strength  upon  it  in  the  right  way 
and  at  the  right  moment^  and  this  requires  experience.  It 
appears  also  to  require  more  strength  than  the  use  of  tiie 
Imob. 

The  effect  upon  the  plaintiff  was  to  waste  his  strength  and 
tire  him  out^  and  to  make  it  dangerous  to  work  at  second 
speedy  so  that  when  the  difficulty  occurred  about  the  mis- 
placed dip^  and  he  attempted  to  work  the  impression  bar^ 
while  endeavouring  with  his  other  hand  to  manipulate  the 
slip^  the  lower  plate  closed  upon  him  before  he  was  aware 
of  it. 

The  injury  was  the  result  of  the  negligence  of  the  fore- 
man^ for  whose  acts  and  orders  in  the  premises  the  defendants 
are  liable. 

An  attempt  was  made  to  shew  that  the  plaintiff  was  in 
the  habit  of  acting  carelessly  while  at  his  work  in  looking 
about  him  and  not  paying  attention  to  his  task.  But  the 
evidence  shews  that  at  the  moment  of  this  accident  he  was 
wholly  occupied  with  his  work,  devoting  his  full  attention 
tc  it,  and  endeavouring  as  well  as  he  could  to  perform  the 
operations  which  had  become  necessary  in  the  circumstances. 

His  youth,  inexperience,  lack  of  proper  instruction,  and 
want  of  necessary  strength  and  quickness,  rendered  him  in- 
capable of  accomplishing  the  operations  with  the  requisite 
skill,  and  interfered  with  his  withdrawing  his  hand  in  time. 
And  there  is  no  ground  for  holding  that  the  injury  was  the 
result  of  his  own  negligence  or  want  of  proper  care. 

The  appeal  should  be  dismissed  with  costs. 


November  24th,  1902. 
C.  A. 
MOREISON  V.  GRAND  TRUNK  R.  W.  CO. 

m 

Discovery— Easamimttion  of  Officers  of  Company— Railway  Company 

—Engine-driver, 

Appeal  by  defendants  from  order  of  a  Divisional  Court, 
ante  263,  4  O.L.R.43,  reversing  order  of  Street,  J.,  ante  180, 
and  holding  that  the  driver  of  an  engine  attached  to  a  train 
oi:  which  the  plaintiff's  husband  was  the  conductor  in  charge 
at  the  time  of  an  accident,  was  an  officer  of  the  railway  com- 
pany examinable  for  discovery  under  Rule  439,  in  an  action 
against  the  company  to  recover  damages  for  the  death  of  the 
husband  by  negligence  causing  such  accident. 
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The  appeal  was  heard  by  "Osler,  Maclennan,  Moss, 
Garrow,  JJ.A.,  Brixton,  J. 

D.  L.  McCarthy,  for  appellants. 

J.  G.  O^Donoghue,  for  plaintiflf. 

Osler,  J.A.  : — Leitch  v.  Grand  Trunk  E.  W.  Co.,  13 
P.  E.  369,  binds  us  to  hold,  and  so  far  as  I  am  concerned,  for 
tJic  reasons  there  given  by  me,  that  the  conductor  of  a  rail- 
way train  may  be  examined  as  an  oflBcer  of  defendants  within 
the  meaning  of  Eule  439  (1),  the  language  of  which  is  the 
same  as  that  of  the  old  Con.  Eule  487  and  E.  S.  0.  1877  ch. 
56,  sec.  156.  The  question  now  is,  whether  the  engine  driver 
is  also  an  officer  who  may  be  examined.  I  have  considered 
the  reasons  given  by  me  in  the  opinion  I  delivered  in  the  case 
cited,  and,  while  abiding  by  what  I  said  there,  do  not  think 
I  said  BJiythmg  which  obliges  me  to  hold  that  the  engine- 
driver  is  a  person  on  the  same  plane  as  the  conductor,  or  pos- 
sessed of  the  degree  of  authority  or  charge  of  the  train  which 
there  led  me  to  the  conclusion  that  the  latter  might  be  re- 
garded as  an  officer.  He  did  not  in  fact  in  the  present  case 
become  conductor  under  the  rules  of  the  company  in  place 
of  the  conductor  whose  death  has  given  rise  to  the  action,  as 
a  person  superior  in  authority  to  both  of  them  was  then  on 
the  train  and  took  charge  of  it. 

The  whole  question  of  the  examination  for  discovery  of 
officers  of  a  corporation  is  full  of  difficulty,  which  might  be 
solved  in  one  direction,  perhaps,  by  treating  the  word 
"  officer  "  as  merely  a  synonym  for  "  servant,'^  and  regarding 
these  as  convertible  terms.  This,  if  not  actually  decided, 
appears  to  be  the  result  of  the  decision  in  the  Court  below, 
but  I  am  not  prepared  to  go  so  far  as  to  give  the  former  word 
the  wide  meaning  contended  for.  There  would  indeed  be  no 
piactical  harm  in  doing  so,  were  the  rules  as  to  the  use  which 
may  be  made  of  the  deposition  of  the  person  examined  the 
same  as  they  were  when  Leitch^s  case  was  decided,  and  when 
such  deposition  could  not  be  read  against  the  corporation,  if 
at  all,  unless  the  latter  took  part  in  the  examination.  Eule 
461  (2),  (3),  has  made  a  material  change  in  the  practice  In 
this  respect,  and  the  deposition  of  the  officer,  no  matter  what 
his  grade  or  authority,  may  now  be  read  against  the  corpora- 
tion, just  as  those  of  a  natural  party  may  be  read  against 
him  under  the  first  clause  of  the  Eule. 

I  do  not  agree  that  the  consequences  are  so  unimportant 
c)i  free  from  disadvantage  to  the  corporation  as  one  of  my 
learned  brothers  in  the  Court  below  seems  to  think,  and 
while,  perhaps,  it  is  not  legitimate  to  construe  Eule  439  (1) 
by  looking  at  the   consequences  I  have  refered  to  under 
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Kule  161,  I  think  these  fully  justify  us  in  saying  that  we 
ought  not  to  extend  the  meaning  of  the  word  " officer*'  in 
the  former  Rule  or  carry  the  cases  further  than  they  have 
already  gone.  It  might  be  quite  reasonable  to  examine^  for 
discovery  merely,  any  officer  or  servant  of  a  corporation,  but 
t'^  allow  this  examination  to  be  used  as  evidence  against  the 
corporation  in  the  same  way  as  that  of  a  natural  person  may 
be  used  against  himself,  is  a  practice  the  justice  of  which,  in 
many  cases  at  all  events,  is  not  so  clear.  The  plaintiff  or 
defendant,  as  the  case  might  be,  could  obtain  everything  he 
ought  to  obtain  in  the  way  of  discovery  if  Rule  439  were 
enlarged  so  as  to  admit  of  the  examination  of  officers  and 
servants  of  the  corporation,  and  the  2nd  and  3rd  clauses  of 
Rule  461  might  in  that  case  be  repealed  without  injustice  to 
any  one.  The  persons  examined  for  discovery  would  then 
b(*.  examined,  as  thev  should  be,  as  witnesses  at  the  trial,  while 
any  difficulty  in  obtaining  their  evidence  then  would  be  obvi- 
ated bv  examining  them  in  like  manner  under  Rules  485  and 
486. 

It  appears  to  me,  therefore,  with  all  deference,  that  we 
should  allow  the  appeal. 

Moss,  J.A.,  gave  reasons  in  writing  for  coming  to  the 
same  conclusion. 

Garrow,  J.A.,  and  Brixton,  J.A.,  concurred. 
Maclennan,  J.A.,  concurred,  but  dubitante. 


November  ?4th,  1902. 

\j.    A.. 

TORONTO    GENERAL    TRUSTS    CORPORATION    v. 

WHITE. 

Landlord  and  Tenant— Building  Lease— Valuation  of  Buildings- 
Arbitration  and  Atcard— Extension  of  Time  for  Making  Awardr- 
Interest.  y. 

Appeal  by  defendants  from  an  order  ot  a  Divisional 
Court,  ante  198,  3  O.L.R.519,  reversing  the  judgment  of  Mac- 
Mahon,  J.,  which  was  in  favour  of  defendants  upon  a  spe- 
cial case  stated  for  the  opinion  of  the  Court  in  an  action  to 
recover  interest  upon  the  amount  payable  to  the  plaintiffs  as 
executors  of  the  will  of  Charles  Potter,  in  respect  of  the  value 
of  buildings  upon  King  street,  east  of  Yonge  street,  in  the 
citv  of  Toronto.  A  lease  to  Potter  of  the  lands  on  which  the 
buildings  stood  expired  on  the  31st  October,  1900,  and  there 
was  no  provision  for  renewal.    A  clause  in  the  lease  provided 
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for  payment  by  the  defendants  of  the  value  of  the  buildings,  to 
be  fixed  by  valuators.  The  valuators  were  appointed  in  due 
time^  but  did  not  make  their  valuation  until  the  30th  No- 
vember, 1901.  The  interest  sued  for  was  the  interest  on  the 
sum  fixed  from  the  date  of  the  expiry  of  the  lease  until  the 
date  of  the  valuation  or  award.  The  clause  in  question  pro- 
vided that  the  reference  should  be  entered  upon  and  award 
made  within  six  months  next  preceding  the  Ist  November, 
1900,  and  that  within  six  months  from  that  date  the  value 
of  the  buildings  should  be  paid,  with  interest  at  seven  per 
cent,  per  annum  from  that  date.  The  Court  below  held  that 
the  defendants  were,  as  to  the  buildings,  in  the  position  of 
purchasers  in  possession,  and  applied  the  general  rule  (Birch 
v.  Joy,  3  H.  L.  Cas.  565)  that  the  purchaser  pays  interest 
fiom  the  time  of  taking  possession. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
Garrow,  JJ.A.,  counsel  for  both  parties  consenting  to  its 
being  heard  by  four  Judges  instead  of  five. 

J.  Bicknell,  for  appellants,  contended  that  interest  would 
be  allowed  only  in  cases  of  contract  therefor,  or  in  cases  where 
the  money  has  been  wrongfully  withheld,  and  here,  by  the 
contract,  it  could  not  be  paid  until  ascertained. 

F.  E.  Hodgins,  K.C.,  for  plaintiffs,  contra. 

Maclennan,  J. A.  (after  stating  the  facts) : — It  does  not 
appear  what  the  reasons  were  for  the  award  not  having  been 
made  within  the  time  originally  agreed  upon,  nor  why  the 
time  was  extended,  and  the  award  not  made  until  13  months 
after  the  expiration  of  the  term,  and  we  must  suppose  that 
the  extension  of  time  and  delay  were  agreed  to  for  the  con- 
venience of  both  parties  and  without  the  fault  of  either. 

When  the  extension  of  time  of  the  23rd  October,  1900, 
was  agreed  to,  it  was  still  possible  to  make  the  award  within 
the  time  originally  limited,  and  if  that  had  been  done  the 
defendants  would  have  had  to  pay  interest  at  seven  per  cent. 
per  annum  for  any  delay  in  fsjment  after  the  1st  Novem- 
ber, 1900,  and  until  six  months  from  that  day,  after  which 
it  would  be  at  the  legal  rate  of  five  per  cent. :  St.  John  v. 
Eykert,  10  S.  C.  R.  278 ;  People's  Loan  Co.  v.  Grant,  18  S. 
C.  R.  262.  So  also  interest  would  be  payable  if  the  award 
had  been  made  at  any  time  within  the  six  months  next  after 
the  expiration  of  the  term,  for  the  covenant  for  payment 
within  that  time  would  still  be  capable  of  fulfilment,  and 
therefore  still  in  force,  and  if  the  award  was  made  on  the 
very  last  day  of  the  six  months,  I  think  the  defendants  would 
still  be  obliged  to  pay  six  months*  interest  from  the  1st  No- 
vember, 1900,  at  seven  per  cent. 
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The  award,  however,  not  having  been  made  within  the 
time  limited  for  payment,  it  was  impossible  for  the  defend- 
ants to  pay  within  that  time,  and,  although  they  do  not  dis- 
pute their  liability  to  pay  the  value  fixed  by  the  award,  they 
dispute  the  obligation  to  pay  interest.  They  say  that  that 
obligation  was  done  away  with  by  the  extension  of  time.  They 
say  that  the  effect  of  the  extension  was,  that  although  if  the 
award  had  been  made  one  day  before  the  six  months  had  ex- 
pired, they  would  have  had  to  pay  interest,  if  made  one  day 
after,  they  would  not,  which  would  be  a  rather  startling 
result. 

.  In  Birch  v.  Joy,  3  H.  L.  Cas.  565,  which  was  a  case  of  a 
contract  for  the  sale  of  an  estate,  there  had  been  a  variation 
of  the  original  contract  by  a  subsequent  agreement,  and  Lord 
St.  Leonards  said,  p.  591,  that  the  only  true  mode  of  ascer- 
taining the  real  intention  of  the  contract  was  to  consider  it 
at  first  without  reference  to  the  second  agreement. 

Doing  that  in  this  case,  we  see  that  the  intention  was  that 
inasmuch  as  when  the  term  expired  the  title  to  the  buildings 
would  at  once  vest  in  the  lessors  without  any  conveyance, 
^ould  merge  in  the  freehold,  and  the  lessors  would  at  once 
be  entitled  to  possession  and  to  the  rents  and  profits,  the 
lessees  should  have  interest  on  the  purchase  money  of  the 
buildings  from  that  time,  in  case  the  lessors  required  time, 
not  exceeding  six  months,  to  make  payment.  That  agree- 
ment accorded  with  what  was  fair  and  just  between  the  par- 
ties, and  with  the  doctrihe  of  Courts  of  Equity  in  cases  of 
sales  such  as  this.  That  doctrine  was  clearly  stated  by  the 
same  Judge  in  the  case  already  referred  to  in  a  passage  just 
preceding  that  already  quoted.  He  said,  speaking  with  refer- 
ence to  the  contract  then  before  the  Court:  "  This  contract, 
if  it  had  been  executed  by  a  Court  of  Equity,  would  have 
been  executed  according  to  equity  and  good  conscience,  and 
according  to  the  rules  of  the  Court,  upon  which  there  cannot 
be  any  difference  at  the  bar.  From  the  time  at  which  the 
purchaser  was  to  take  possession  of  the  estate  he  would  be 
deemed  its  owner,  and  he  would  be  entitled  as  owner  to  the 
lents  of  the  estate,  and  would  have  kept  them  without  ac- 
count. From  the  same  period  the  seller  would  have  been 
deemed  the  owner  of  the  purchase  money,  and  that  purchase 
money,  not  being  paid  by  the  man  who  was  receiving  the 
rents,  would  have  carried  interest,  and  that  interest  would 
have  belonged  to  the  seller  as  part  of  his  property.  A  Court 
of  Equity,  as  a  general  rule,  considers  this  to  follow.  The 
parties  change  characters;  the  property  remains  at  law 
just  where  it  was,  the  purchaser  has  the  money  in  his  pocket, 
find  the  seller  still  has  the  estate  vested 'in  him;  but  they 
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exchange  characters  in  a  Court  of  Equity,  the  seller  becomes 
the  owner  of  the  money,  and  the  purchaser  becomes  the  owner 
of  the  estate.     That  is  the  settled  rule  of  a  Court  of  Equity. '^ 

Now  the  present  contract  was  drawn  conformably  to  this 
settled  rule  of  equity,  inasmuch  as  the  lessors  would  have  a 
complete  title  and  possession  on  the  1st  November,  and  if 
they  required  time  to  pay  they  were  also  to  pay  interest, 
and  the  lessee  was  to  have  a  lien  on  the  estate  as  security 
until  payment  was  made.  By  that  agreement  the  award  was 
to  be  made  at  or  before  the  end  of  the  term.  But  finding 
that  the  award  could  not  be  made  before  the  end  of  the  term, 
the  time  was  extended  by  mutual  consent.  There  is  not  a 
word  in  this  new  agreement  changing  or  varying  the  original 
contract  in  any  other  respect,  and  so  the  provisions  of  the 
latter  must  stand  and  have  effect  as  far  as  possible,  except 
so  far  as  necessarily  interfered  with  by  reason  of  the  exten- 
sion. Now  it  appears  to  me  that  the  original  agreement  can 
and  ought  to  stand  in  everything  except  as  to  the  time  of  pay- 
ment. That  was  to  be  within  six  months  after  the  expira- 
tion of  the  term.  By  the  consent  of  parties  the  award  was 
not  made  until  after  that  time,  and  so  the  payment  could 
not  be  made  until  afterwards.  The  time  for  payment  was 
in  effect  postponed  by  consent.  No  new  day  or  time  was 
named,  and  so  payment  would  be  due  when  the  award  was 
made  and  published.  But  that  did  not  do  away  with  the 
agreement  to  pay  interest  from  the  1st  November,  1900.  That 
still  stands  as  an  essential  part  of  the  original  agreement  and 
is  still  binding  on  the  defendants.  I  suppose  no  one  would 
argue  that  payment  of  interest  was  dispensed  with  by  a  sub- 
sequent agreement  that  the  amount  of  the  award  might  be 
paid  within  twelve  months  instead  of  six  months  as  provided 
ilk  the  original  deed. 

It  was  argued  that  interest  was  agreed  to  be  paid  as  the 
consideration  for  time  for  payment  after  the  amount  to  be 
paid  was  ascertained.  That  is  plausible,  but  is  a  mere  guess. 
A  better  guess  would,  I  think,  be  that  it  was  agreed  to  be 
paid  because  it  would  be  unjust  that  the  lessors  should  have 
the  buildings  at  and  from  the  1st  November,  but  that  the 
lessees  should  not  have  their  money  until  some  later  day  with- 
out interest. 

In  Bhys  v.  Dare  Valley  B.  W.  Co.,  L.  B.  19  Eq.  93,  which 
^\a8  a  case  of  land  taken  by  the  company,  and  of  which  they 
had  entered  into  possession,  the  amount  of  compensation  to 
be  paid  to  the  landowner  was  referred  to  arbitration.  An 
award  was  made,  but  it  was  afterwards  set  aside  and  sent 
back  to  the  arbitrators.  No  binding  award,  however,  was 
made,  and  the  compensation  was  ultimately  assessed  by  a 
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jury  in  an  action  at  £2,000,  five  years  after  possession  taken. 
The  landowner  claimed  interest  on  that  STim  fr<»n  the  time 
the  company  took  possession,  and  his  claim  was  conceded. 
Bacon,  V.-C,  quoting  the  language  of  the  Lord  Chancellor 
in  Birch  v.  Joy,  and  adding:  "If  I  were  to  withhold  pay- 
ment of  interest,  I  should  not  only  be  going  against  the  cases 
which  have  been  cited,  but  I  should  be  going  against  common 
sense,  justice,  and  honesty/' 

In  Piggott  V.  Great  Western  R.  W.  Co.,  18  Ch.  D.  146, 
Jessel,  M.K.,  held  the  railway  company  liable  to  pay  interest 
not  merely  from  the  time  when  they  actually  took  possession, 
nor  from  the  date  of  the  award  ascertaining  the  amount  of 
the  purchase  money,  but  from  the  time  when  the  company 
might  prudently  have  taken  possession,  resting  his  judgmeat 
upon  the  ordinary  rules  as  between  vendor  and  purchaser, 
and  referring  with  approval  to  Bhys  v.  Dare  Valley  R,  W. 
Co.  And,  if  I  had  not  come  to  the  conclusion  that  the  agree- 
ment for  the  payment  of  interest  was  left  in  full  force  by  lie 
extension  of  the  time  for  making  the  award,  I  should  still 
have  been  of  opinion  that  the  vendors  were  entitled  to  inter- 
est at  five  per  cent,  from  the  expiration  of  the  term. 

By  the  original  agreement  the  vendors  were  only  to  have 
iiiterest  at  seven  per  cent,  for  six  months,  so  I  think  they 
catinot  have  it  at  that  rate  for  any  longer  period  under  the 
agreement  as  altered  by  the  extension  of  time.  The  judg- 
ment has  allowed  interest  at  seven  per  cent,  for  thirteen 
months,  and  I  think  it  ought  to  be  varied  to  that  extent. 
There  should  be  interest  at  seven  per  cent,  for  six  months, 
and  after  that  at  five  per  cent. 

Garrow,  J. a.,  gave  reasons  in  writing  for  coming  to  the 
same  conclusion. 

Moss,  J.A.,  concurred  without  giving  reasons. 

OsLER,  J.A.,  also  concurred,  but  duhitanie,  giving  his 
reasons  in  writing. 

XovEMBER  24th,  1902. 
C.  A. 

UNION  BANK  OF  CANADA  v.  RIDEAU  LUMBER  CO. 

Damages— Measure  of— Trespass—Entering  on  Land  and  Vuttinff 
and  Removing  Ttmher— Value  of  Timber— Other  Elements  of 
Damage— Distinction  "beticeen  Trover  and  Trespass, 

Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
an  order  of  Lount,  J.,  in  Court,  allowing  an  appeal  from 
the  report  of  the  ^faster  at  Ottawa,  to  whom  the  question  of 
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the  amount  of  damages  sustained  by  plaintiffs  by  the  tres- 
passes of  defendants  in  ent^ing  upon,  and  cutting  and  carry- 
ing away  a  large  quantily  of  timber  from,  certain  timber 
limits,  was  referred  by  Street,  J.,  at  the  trial,  who  held  the 
trespasses  as  alleged  by  plaintiffs  to  have  been  established. 

The  statement  of  claim  alleged  that  the  trespasses  were 
wrongfully  and  wilfully  committed. 

The  formal  judgment  at  the  trial  adjudged  that  plain- 
tiffs have  the  right  to  recover  damages  from  defendants  in 
respect  of  the  matters  complained  of  in  the  plaintiffs'  state- 
ment of  claim,  and  referred  it  to  the  Master  to  ascertain  the 
value  of  the  timber  cut  and  the  damage  to  plaintiffs  from 
and  incidental  to  the  cutting  down  and  carrying  away  there- 
of, and  other  trespasses  committed  by  defendants  upon  and 
in  respect  of  plaintiffs*  timber  limits,  and  adjudged  that  de- 
fendants should  pay  to  plaintiffs  the  amount  thereof  when  so 
ascertained. 

The  Master  found  that  the  trespasses  were  not  wilful, 
but  rather  innocent  or  inadvertent,  and  applied  the  milder 
rule*  of  assessment. 

LouNT,  J.,  on  appeal,  directed  that  the  matter  should  be 
referred  back  to  the  Master  to  ascertain  and  report  the 
amount  of  the  damages  on  the  footing  of  "wrongful  and 
wilful ''  trespass. 

The  appeals  were  heard  by  Osler,  Maclennan,  Moss, 

<T ARROW,  JJ.A. 

G.  F.  Henderson,  Ottawa,  for  defendants. 

W.  M.  Douglas,  K.C.,  and  J.  F.  Smellie,  Ottawa,  for 
plaintiffs. 

The  judgment  of  the  Court  was  delivered  by 

Garrow,  J.A. — The  learned  Judge  apparently  held  that 
the  nature  and  quality  of  the  trespasses  in  question  were  res 
judicata  by  the  judgment  pronounced  at  the  trial — ^a  con- 
clusion which,  with  deference,  I  am  inclined  to  doubt — ^but 
as,  after  a  careful  perusal  of  the  evidence,  I  am  of  the  opin- 
ion that  the  formal  judgment  defining  the  trespasses  as 
"wrongful  and  wilful '^  is  correct,  and  should  be  sustained, 
it  would  be  a  waste  of  time  to  attempt  to  solve  this  doubt,  nor 
is  it  necessary,  in  the  view  which  I  take,  to  deal  specifically 
with  the  several  heads  of  appeal  nor  with  the  cross-appeal  by 
plaintiffs.  The  whole  matter  should,  I  think,  be  referred 
back  to  the  Master  for  reconsideration  upon  the  new  footing 
of  wrongful  and  wilful  trespass.     .     .     . 

The  action,  it  is  to  be  observed,  is  purely  one  of  trespass, 
and  the  formal  judgment  at  the  trial  so  treats  it. 
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In  Smith  v.  Baechler,  16  0.  R.  293,  Wooden  Ware  Co.  y. 
United  States,  106  U.  S.  E.  432,  and  Tuttle  v.  White,  46 
Mich.  485,  the  articles  had  reached  the  hands  of  purchasers 
from  the  original  trespassers,  who,  of  course,  had  no  better 
title  than  their  vendors  had.  Demands  were  made  in  each 
case  upon  the  defendants  for  the  return  of  the  articles  them- 
selves and  not  acceded  to.  Such  demands  and  refusals  were 
held  to  constitute  a  wrongful  conversion  of  the  articles  by  the 
defendants. 

In  trover  the  value  of  the  article  at  the  time  of  conver- 
sion is  the  proper  measure  of  damages:  Scott  v.  McAlpine, 
6  C.  P.  304;  Henderson  v.  Williams,  [1896]  1  Q.  B.  527 

Such  a  rule  has  not,  I  think,  been  applied  in  cases  such 
as  this,  where  the  original  trespasser  is  sued,  not  because  he 
is  entitled  to  any  consideration,  but  because  in  trespass  the 
value  of  the  article  taken  is  not  the  only  or  necessarily  the 
chief  element  which  enters  into  the  question  of  the  amount 
of  damages  recoverable.  And  yet,  after  all,  the  real  inquiry 
is  not  seriously  different.  In  trover  it  is,  subject  of  course  to 
allegation  and  proof  of  special  damage,  the  value  of  the 
article  converted  at  the  time  of  conversion  (of  which  conver- 
sion the  demand  and  refusal  are  merely  evidence),  whereas 
in  trespass  the  inquiry  is,  what  damages  will  compensate  the 
plaintiff,  or  restore  him  financially  to  his  original  position  as 
nearly  as  possible  at  the  time  when  the  trespass  was  com- 
mitted. 

Here  the  trespasses  were  committed,  and  as  continuing 
acts  completed,  when  the  defendants  had  cut  and  removed 
the  timber  off  the  plaintiffs'  lands  or  timber  limits.  The 
plaintiffs  might  have  followed  the  articles  and  claimed  them, 
as  I  have  pointed  out,  and,  had  they  done  so,  would,  I  think, 
have  established,  in  case  of  a  refusal  to  deliver,  a  different 
cause  of  action.  But,  instead,  they  have  sued  in  trespass,  and 
the  damages  recoverable  in  actions  of  trespass  must  now,  I 
think,  be  the  measure  of  their  recovery. 

The  exact  point  has  not,  so  far  as  I  can  find,  received 
much,  if  any,  consideration  in  this  Province,  probably  be- 
cause such  questions  as  the  amount  of  damages  are  usually 
determined  as  questions  of  fact  by  juries  under  judicial 
charges  more  or  less  general  in  their  terms. 

[Flint  V.  Bird,  11  U.  C.  R.  444,  referred  to.] 

The  question,  however,  has  been  repeatedly  discussed  in 
England,  especially  in  underground  trespasses  in  the  getting 
of  coal,  and,  as  there  is  apparently  no  difference  between  a 
trespass  underground  and  one  on  the  surface  (Hunter  v.  Gib- 
bons, 1  H.  &  N.  at  p.  465,  and  Bulli  Coal  Co.  v.  Osborne^ 
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[1899]  A.  C.  at  p.  361),  there  is  no  reason,  I  think,  why  the 
principles  of  these  coal  cases  should  not  apply. 

[Martin  v.  Porter,  5  M.  &  W.  361,  BuUi  Coal  Co.  v.  Os- 
borne,  supra,  Trotter  v.  McLean,  13  Ch.  D.  674,  Jegon  v. 
Vivian,  L.  E.  6  Ch.  763,  Taylor  v.  Mostyn,  33  Ch.  D.  226, 
Llignvi  V.  Brogden,  L.  E.  11  Eq.  188,  Attorney-General  v. 
Tomline,  6  Ch.  D.  760,16  Ch.  D.  150,  and  Morgan  v.  Powell, 
3  Q.  B.  278,  referred  to.] 

Applying  the  rules  laid  down  in  these  cases  to  the  present 
case,  it  appears  to  me  that  the  proper  measure  of  damages  is: 

Ist.  The  value  of  the  timber  after  it  was  severed  and 
manufactured,  as  far  as  it  was  manufactured  while  on  the 
timber  limits  of  plaintiffs,  immediately  before  defendants 
removed  it.  Such  value  may  be  conveniently  ascertained  by 
taking  into  account  thfe  amount  for  which  defendants  after" 
wards  sold  the  articles,  less  the  cost  of  carriage  and  excluding 
the  cost  of  severing  and  manufacturing. 

2nd.  Such  sum  (if  any)  as  represents  the  extent  to  which 
the  timber  limits  themselves  may  have  been  injured  for  the 
purpose  of  working  or  of  selling  them  by  reason  of  their 
having  become  partly  denuded  by  the  acts  of  defendants,  be- 
cause it  may  well  be  that,  over  and  above  the  value  of  the 
timber  taken,  a  serious  injury  may  have  been  done  to  the  value 
of  the  timber  left;  and  in  order  that  plaintiffs  may  be  fully 
compensated  this  should  be  taken  into  account. 

3rd.  Such  further  and  other  damage  as  plaintiffs  may 
f-hew,  or  have  shcAvn  in  case  no  further  evidence  is  offered, 
resulted  to  the  timber  limits  by  the  acts  of  defendants,  such, 
for  instance  and  by  way  only  of  illustration,  as  wasteful 
methods  in  cutting,  manufacturing,  and  otherwise  using  or 
destroyiijg  not  merely  the  trees  taken,  but  those  left,  if  those 
left  were  cut  dov.n  or  injured;  also  damages,  if  any,  for  using 
the  surface  to  pass  and  repass,  and  for  cutting  and  making 
roads,  etc.;  all  of  which  were,  of  course,  wrongful  and  in- 
cluded in  the  trespasses  complained  of,  and  not  necessarily 
included  in  the  value  of  the  articles  themselves,  the  chief 
element  in  determining  the  plaintiffs*  compensation. 

With  these  instructions,  I  think  the  matter  should  be  re- 
mitted to  the  Master,  the  defendants*  appeal  dismissed  with 
costs,  and  the  cross-appeal  of  plaintiffs  also  dismissed,  but 
without  costs. 
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ITovEHBGR  24th,  1902. 
C.  A. 

McDERMOTT  v.  HICKLING. 

MiBtdkt^Recovery  of  Money  Paid  under  Mistake  of  Fact—MorifOfe 
Account--'Acknoicledffm€nt--Lache8--E8Popp€l  —  Statute  of  lAm* 
tations  —  Costs  —  Appeal  —  Leave  to  Present  Cross-appeal  after 
Hearing  of  Main  Appeal. 

Appeal  by  defendants  G.  W.  L.  Hickling  and  C.  M.  Hick- 
ling,  as  executors,  from  the  judgment  of  Robertson,  J.  {ante 
19)  in  favour  of  plaintiff  in  an  action  to  recover  moneys 
alleged  to  have  been,  by  mistake,  overpaid  upon  a  mortgage, 
and  cross-appeal  by  plaintiff  against  defendant  6.  W.  L. 
Hickling  personally.  The  mortgage  was  made  in  1885,  for 
$2,750.  The  mortgagors  (represented  by  plaintiff)  made 
payments  from  time  to  time  to  the  mortgagee,  and  after  his 
death,  in  1892,  to  his  executors.  Written  receipts  were  given 
to  the  mortgagors,  and  an  account  was  kept  by  the  mortgagee 
in  a  book,  but,  as  found  by  the  trial  Judge,  the  mortgagee 
failed  to  credit  a  payment  of  $153  made  on  the  1st  November, 
1890,  and  a  further  payment  of  $25.16  made  on  the  27th 
February,  1892.  In  November,  1894,  the  three  executors 
assigned  the  mortgage  to  the  defendant  G.  W.  L.  Hickling 
(himself  one  of  the  executors)  in  part  payment  of  a  legacy 
to  him  from  the  mortgagee.  The  amount  mentioned  in  the 
assignment  as  due  upon  the  mortgage  was  $1,159  and  in- 
terest, but  this  was  made  up  from  the  book,  and  in  arriving 
at  it  credit  was  not  given  for  the  two  payments  of  $163  and 
$25.16.  On  the  2nd  March,  1895,  the  plaintiff  signed  a 
written  acknowledgment  that  the  amount  due  at  that  date 
was  $1,159.54  for  principal  and  $76.49  for  interest.  Fur- 
ther payments  were  made  from  time  to  time  by  the  mort- 
gagors, and  on  the  23rd  February,  1901,  they  made  a  final 
payment  of  $474.88  to  the  defendant  6.  W.  L.  Hickling,  the 
assignee  of  the  mortgage,  which  was  supposed  by  them  and 
by  him  to  be  the  balance  due,  though  the  true  amount  was 
about  $168  only.  This  action  as  launched  was  against  the 
defendant  G.  W.  L.  Hickling  only,  as  assignee  of  the  mort- 
gage, but  the  plaintiffs  before  the  trial  added  the  other  ex- 
ecutor, C.  M.  Hickling,  as  a  defendant,  and  claimed  an  ac- 
count against  the  estate. 

The  trial  Judge  found  that  the  mortgagors  were  unedu- 
cated and  incapable  of  keeping  accounts  or  understanding 
them  when  made  out,  and  depended  entirely  on  the  mort- 
gagee, and,  after  his  death,  upon  the  active  executor,  for  the 
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keeping  of  the  account,  and,  although  they  had  the  written 
receipts  in  their  possession,  they  never  had  the  account 
checked  by  them  or  an  independent  account  made  up  from 
them;  and  he  held  that  the  money  paid  in  excess  of  the 
amount  due,  having  been  paid  in  ignorance  of  the  facts,  was 
recoverable,  notwithstanding  the  acknowledgment  and  not- 
withstanding laches,  the  mortgagors  not  having  waived  all 
inquiry;  also,  that  there  was  no  estoppel;  and  that  the  plain- 
tiff's claim  was  not  barred  by  the  Statute  of  Limitations;  and 
he  gave  judgment  against  tiie  executors. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
Garrow,  JJ.A. 

W.  M.  Douglas,  K.C.,  and  W.  A.  Boys,  Barrie,  for  the 
executors,  contended  that  they  were  not  liable  for  the  over- 
payment (if  any)  to  the  assignee  of  the  mortgage,  and  that 
at  all  events  there  was  an  estoppel,  and  the  Limitations  Act 
applied. 

H.  H.  Strathy,  K.C.,  and  C.  W.  Plaxton,  Barrie,  for 
plaintiff,  contended  that  he  was  entitled  to  recover  against 
the  executors,  but,  if  not,  then  against  the  assignee  per- 
sonally. 

Osler,  J.A. — ^The  judgment  of  Bobertson,  J.,  against  the 
executors  is  manifestly  wrong,  because  their  testator  was  not 
the  person  who  received  the  erroneous  overpayments  now 
sought  to  be  recovered  back.  He  omitted,  no  doubt,  to  give 
credit  in  his  books  or  on  the  plaintiff^s  mortgage  for  two 
items  now  proved  by  his  receipts  therefor  to  have  been  paid 
to  him,  but  plaintiff  made  no  mistake  in  paying  them,  for 
there  was  then  so  much  and  more  due  on  the  mortgage,  and 
when  the  executors  of  the  mortgagee  subsequently  assigned 
the  mortgage  to  the  defendant  G.  W.  L.  Hickling,  in  part 
satisfaction  of  the  legacy  bequeathed  to  him  by  their  testa- 
tor, there  was  still  a  considerable  balance  due  thereon.  The 
time,  therefore,  when  these  payments  should  have  been  taken 
into  account  was  when  the  mortgage  was  being  paid  off  to  the 
defendant  G.  W.  L.  Hickling.  I  am  unable  to  perceive  any- 
thing in  the  evidence  which  created  any  estoppel  as  between 
him  and  plaintiff  so  as  to  have  prevented  the  latter  fropfi 
then  claiming  credit  for  these  payments.  G.  W.  L.  Hick- 
ling was  one  of  the  executors.  He  himself  admits  that  he  did 
not  take  over  the  mortgage  in  reliance  upon  any  statement 
or  admission  then  made  by  plaintiff  of  the  amount  due,  and 
there  is  nothing  which  can  stand  in  the  way  of  his  obtaining 
indemnity  from  the  estate  of  the  testator,  which  has  not  yet 
been  fully  wound  up  or  administered,  for  any  sum  the  mort- 
gage may  be  found  to  fall  short  of  what  he  took  it  for.    He, 
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aad  not  the  testator,  was  the  person  who  received  too  much, 
and  it  is  the  payment  to  him  which  was  erroneous,  and  by 
the  amount  of  the  sums  received  but  not  credited  by  the  tes- 
tator, made  imder  a  mistake  of  fact,  since  there  was  not 
then,  by  that  amount,  so  much  due  on  the  mortgage  held  by 
him.  The  cause  of  action  is,  strictly,  to  recover  back  money 
paid,  by  a  mistake  of  fact,  to  him  and  not  to  the  executors. 

I  cannot  imderstand  why  the  executors  were  made  parties 
to  the  action,  or  why  G.  W.  L.  Hickling  being  also  a  party  in 
his  individual  capacity,  judgment  was  not  given  against 
him,  instead  of  against  them. 

The  executors  have  appealed,  insisting  that  this  action 
ought  to  be  dismissed  as  against  them,  and  I  think  they  are 
right.  The  plaintiff,  unfortunately,  omitted  to  appeal,  by 
way  of  precaution  against  that  result,  for  judgment  in  his 
(favour  against  G.  W.  L.  Hickling,  and  we  have,  since  the 
argimient  of  the  executors^  appeal,  on  which  the  rights  of  all 
the  parties  were  discussed,  permitted  him  to  do  so.  We 
thought  it  possible  that  G.  W.  L.  Hickling  might  desire  to 
have  the  relief  over  against  the  executors  which  he  seems 
clearly  entitled  to,  but  are  now  informed  that  no  order  of 
that  kind  is  sought  for.  No  doubt,  he  and  his  co-executor 
will  settle  the  matter  between  themselves,  and  we  have  only 
to  give  the  judgment  which,  in  our  opinion,  our  brother 
Eobertson  should  have  given  at  the  trial,  namely,  judgment 
for  the  plaintiff  against  G.  W.  L.  Hickling  for  the  amount 
to  which  he  has  been  held  entitled,  and  the  costs  of  the  action 
down  to  the  trial  and  settlement  of  the  judgment  before 
Eobertson,  J.,  as  if  G.  W.  L.  Hickling  had  been  the  original 
and  only  defendant.  As  against  the  executors,  the  action  must 
be  dismissed  "with  costs.  There  should  be  no  costs  of  the 
appeal  to  any  of  the  parties.  Not  to  the  plaintiff,  because  Ihe 
appeal  has  been  rendered  necessary  by  his  erroneous  proceed- 
ings, and  he  fails  as  against  the  executors.  Nor  to  G.  W.  L. 
Hickling,  because  in  the  result  the  plaintiff  has  succeeded 
against  him.  And  not  to  the  executors,  because  the  whole 
of  the  litigation  might  have  been  avoided  if  they  had  acted 
reasonably  and  justly  on  discovering  the  error  made  by  the 
testator,  and  had  arranged  between  themselves  and  the  plain- 
tiff to  indemnify  G.  W.  L.  Hickling  at  once  by  making  good 
to  the  former  the  amount  wliich  G.  W.  L.  Hickling  is  now 
ordered  to  pay  him. 

Garrow,  J.A.,  gave  written  reasons  for  coming  to  the 
same  conclusion. 

Maclennan  and  Moss,  JJ.A.,  also  concurred. 
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Street,  J.  November  25th,  1902. 

CHAMBERS. 

Be  EXCELSIOE  LIFE  INSURANCE  CO.  AND  DeGEER. 

Life  Insurance— Policy  in  Favour  of  Mother— Advance  hy  Mother  on 
Faith  of— Subsequent  Marriage  of  Insured— Apportionment  in 
Favour  of  Wife— Claim  by  Mother  as  Beneficiary  for  Value. 

Appeal  by  Sarah  Ann  DeGeer  from  order  of  Master 
in  Chambers  (ante  702)  declaring  that  Melina  Amelia  De- 
Geer, the  widow  of  James  DeGeer,  was  entitled  to  $174.25 
payable  under  a  policy  of  life  insurance  in  the  company,  and 
directing  payment  out  of  Court. 

A.  E.  H.  Creswicke,  Barrie,  for  the  appellant. 

R.  McKay,  for  the  company  and  the  widow. 

Street,  J. — I  think  the  case  is  governed  by  Potts  v. 
Potts,  31  0.  R.  452.  The  amendment  effected  by  1  Edw. 
VII.  ch.  21,  sec.  2,  is  merely  a  confirmation  of  the  law  as 
declared  in  that  case. 

Appeal  dismissed  with  costs. 


Street,  J.  November  25th,  1902. 

TRIAL. 

LENNOX  V.  GRAND  TRUNK  R.  W.  CO. 

Railway— Injury  to  Person  Crossing  Track— Negligence— ^Jontributory 

"Negligence— Findings  of  Jury. 

Action  tried  at  Barrie,  brought  under  Lord  Campbell's 
Act,  for  damages  for  the  deqth  of  a  man  who  was  run  over 
by  a  train  on  defendants  line  where  it  crosses  the  sixth  con- 
cession of  the  township  of  Flos.  The  Jury  found  defendants 
negligent  in  not  whistling,  and  assessed  the  damages  at 
$2,500,  but  answered  in  the  aflSrmative  a  question  as  to 
whether  deceased  could  have  avoided  the  accident  by  the  ex- 
ercise of  reasonable  care. 

Street,  J.,  held  that  Brown  v.  London  Street  R.  W.  Co., 
2  0.  L.  R.  53,  supported  defendants'  claim  to  judgment  on 
the  answer  to  the  last  question,  which  was  answered  by  the 
jury  in  the  only  way  they  could  upon  the  evidence  have  pro- 
perly answered  it. 

Action  dismissed  with  costs. 
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Street,  J.  November  26th,  1902. 

chambers. 

Be  pink. 

V^ill—Construction— Conflicting  Bequests  of  Personalty— -Reconciling 
—Ejusdem  Generis  Rule^Residuary  Bequest. 

Motion  by  Henry  Brown  and  Margaret  Rosevear,  execu- 
tors of  the  will  of  Alexander  Pink,  deceased,  for  a  siumnary 
order  declaring  the  construction  of  certain  clauses  of  the  will, 
.fhich  was  dated  28th  November,  1899.    The  testator  died  on 
9th  April,  1902.    He  appointed  the  applicants  executors,  and 
directed  them  to  pay  his  debts.     Then  he  made  the  following 
provisions :   "  I  give  and  bequeath  all  ray  clothing,  wearing 
apparel,  and  personal  effects  to  my  brother  Robert  Pink. 
I  give  and  bequeath  all  my  household  furniture  and  other 
personal  property  to  my  sister  Margaret  Rosevear.^'     He  then 
devised  to  his  sister  Margaret  Rosevear  for  her  life  all  his  real 
estate,  with  remainder  in  fee  to  his  nephew  Roy  Pink,  subject 
to  certain  legacies  and  annuities  which  he  charged  upon  it. 
He  then  wound  up  his  will   with   the   following  provision: 
'^  The  rest  and  residue  of  my  real  and  personal  property  I 
give,  devise,  and  bequeath  to  my  nephew  Roy  Pink."     At  the 
time  of  his  death  the  personal  property  of  the  testator  con- 
sisted of:    household  goods    and    furniture,    $150;  farming 
implements,  horses,  cattle,  etc.,  about  $500;  booK  debts,  $35; 
cash  on  hand  and  in  bank,  $273 ;  wearing  apparel,  watch  and 
chain,  etc.,  $25 ;  total,  $983.     The  questions  to  be  determined 
were  as  to  the  effect  of  the  three  bequests  of  personalty  set 
out  above. 

W.  F.  Kerr,  Cobourg,  for  the  executors  and  for  Margaret 
Rosevear  personally. 

B.  Morton  Jones,  for  Robert  Pink. 

P.  W.  Harcourt,  for  Roy  Pink,  an  infant. 

Street,  J. — The  testator  intended  to  give  part  of  his  per- 
sonal estate  to  his  brother  Robert,  and  part  to  his  sister  Mar- 
garet. Whether  he  also  intended  to  give  any  part  to  his 
nephew  Roy  was  the  principal  difficulty.  It  being  necessary 
to  limit  the  gift  to  Robert  in  order  to  leave  something  for 
Margaret,  a  strict  construction  must  be  placed  upon  the  gift  to 
Robert,  and  this  is  readily  done  by  applying  the  principle  of 
ejusdem  generis  to  it.  All  that  Robert  took  was  the  clothing 
and  wearing  apparel  and  the  watch  and  chain,  because  the 
testator  limited  the  bequest  to  his  strictly  personal  effect?, 
that  is  to  say,  to  the  effects  connected  with  his  person,  snch 
as  his  clothing  and  wearing  apparel.     But  it  would  not  be 
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proper  to  place  a  similar  limited  construction  upon  the  gift 
to  Margaret.  There  is  no  necessity  for  holding  that  the  tes- 
tator intended  Eoy  to  take  part  of  his  personal  estate  under 
all  circumstances;  the  gift,  being  of  a  residue  only,  would 
be  satisfied  by  the  possibility  of  his  taking  under  the  residuary 
clause  any  gift  that  should  lapse.  This  view  is  confirmed 
by  the  testator^s  devise  of  all  his  real  estate,  followed  by  a 
bequest  and  devise  of  the  residue  of  his  real  and  personal  pro- 
perty. The  testator,  having  disposed  of  all  his  estate,  both 
real  and  personal,  added  the  residuary  clause  for  the  sake  of 
greater  caution  or  as  a  usual  form.  Therefore,  all  the  per- 
sonal estate  which  does  not  pass  to  Kobert  passes  to  Margaret, 
and  none  to  Boy. 

Order  accordingly.    Costs  of  all  parties  of  the  application 
to  be  paid  out  of  the  personal  estate  going  to  Margaret. 


Street,  J.  November  26th,  1902. 

chambers. 

Ee  DAUBENY. 

Will—Constructiot^—**  Personal  Representatives  *'— Executors  or  Next 
of  Kin— Part  Intestacy— Rights  of  Widow— Advertisement  for 
Creditors, 

Petition  for  payment  of  money  out  of  Court.  The  direc- 
tion in  the  will  to  the  executors  of  Barak  Daubeny  was  to 
divide  the  estate  upon  the  death  of  his  widow  amongst  the 
persons  named.  William  Gough,  one  of  these  persons,  sur- 
vived the  testator,  but  died  in  the  widow^s  lifetime,  leaving  a 
widow,  now  Alice  Otter,  but  no  children,  and  leaving  the 
petitioners,  his  sister  Jane  Allingham  and  his  half-brother 
Flinton  John  Medforth,  his  only  next  of  kin.  It  was  plain 
by  the  terms  of  the  will  that  the  share  did  not  vest  in  William 
Gough  during  the  lifetime  of  the  testator's  widow,  but  passed 
under  the  substituted  gift  to  his  personal  representatives 
upon  the  happening  of  his  death  in  the  lifetime  of  the  tes" 
tator's  widow.  The  question  was,  whether  by  the  term  "  per- 
sonal representatives"  the  testator  intended  that  William 
Gough^s  executors  or  administrators  should  take,  or  his  next 
of  kin. 

W.  H.  Blake,  K.C.,  for  the  petitioners. 

D.  L.  McCarthy,  for  the  executor  of  William  Gough. 

Street,  J. — When  there  is  a  gift  of  the  income  to  one 
for  life,  followed  by  a  gift  of  the  corpus  at  the  termination  of 
the  life  estate  to  another,  with  a  substitutional  gift  to  the 
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**  personal  representatives  "  of  that  other,  then,  in  the  absence 
of  a  clearly  controlling  context,  these  words  are  to  be  con- 
strued as  meaning  "executors  or  administrators,'^  and  not 
"  next  of  kin/'  Re  Crawford's  Trusts,  2  Drew.  230,  Hinch- 
cliffe  V.  Westwood,  2  De6.  &  Sm.  216,  and  Re  Thompson, 
65  L.  T.  86,  referred  to.  And  therefore  the  share  of  William 
Gough  became  vested  in  his  executors  as  part  of  his  estate  to 
be  administered. 

William  Gough  by  his  will  bequeathed  to  his  widow  cer- 
tain specific  articles.  Such  bequest  can  not  be  stretched  to 
cover  his  share  of  the  Daubeny  estate,  and,  there  being  no 
residuary  bequest,  there  was  an  intestacy  as  to  that  share, 
now  represented  by  the  moneys  in  Court. 

William  Gough  having  died  before  1st  July,  1895,  and 
not  wholly  intestate,  his  widow  is  not  entitled  to  the  increased 
rights  given  by  sec.  12  of  R.  S.  0.  ch.  127,  but  merely  to  her 
share  under  the  Statute  of  Distributions. 

There  should  be  an  advertisement  for  creditors  and  per- 
sons having  claims  on  the  estate  of  William  Gough,  in  the 
Gazette  and  a  Sarnia  newspaper,  unless  it  can  be  shewn  that 
an  advertisement  has  already  appeared.  Subject  to  any 
claims  that  may  be  filed,  the  moneys  in  Court,  after  payment 
of  the  costs  of  all  parties  of  this  application,  should  be  paid 
out  one-half  to  Alice  Otter  and  the  other  half  to  the  next  of 
kin  of  William  Gough. 


Winchester,  Master.  Xovember  27tii,  1902. 

chambers. 

HOLNESS  V.  RUSSELL. 

Lunatic— Plaintiff  Becoming  Insane  after  Judgment  —  Proposed  Ap- 
peal^Appointment  of  ^ext  Friend^lnspector  of  Prisons  and 
Public  Charities. 

Motion  made  on  behalf  of  plaintiff,  who  had  become  insane 
since  the  trial  of  this  action,  for  an  order  appointing  her 
husband  her  next  friend  to  enable  an  appeal  to  be  taken  to 
a  Divisional  Court. 

E.  Coatsworth,  for  plaintiff. 

J.  H.  Denton,  for  defendant,  objected  that  the  Inspector 
of  Prisons  and  Public  Charities  was  the  proper  person  to  be 
appointed  next  friend. 

The  Master  held,  following  Mastin  v.  Mastin,  15  P.  B. 
177,  that  this  objection  could  not  be  sustained.  Order  made 
as  asked.     Costs  in  the  cause. 
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November  27th,  1902. 
divisional  court. 

FLETT  V.  COULTEB. 

Infant—Party  to  Action^— Right  of  Opposite  Party  to  Examine  for 

Discovery— Discretion  of  Examiner. 

Appeal  by  plaintifE,  an  infant  of  the  age  of  12  years,  by 
his  next  friend,  from  an  order  of  Meredith,  C.J.,  in  Cham- 
bers, dismissing  an  appeal  by  plaintifE  from  an  order  of  the 
Master  in  Chambers  directing  plaintiff  to  attend  at  his  own 
expense  before  a  special  examiner  and  submit  to  be  examined 
as  to  his  competency  to  give  evidence,  and  to  submit  to  be 
examined  viva  voce  for  discovery,  unless  the  special  examiner 
should  deem  him  of  too  tender  an  age  to  be  examined  viva 
voce  upon  oath.  An  aflSdavit  of  plaint  iff ^s  mother  was  fiJed 
upon  the  motion,  but  it  shewed  no  mental  incapacity  on  the. 
part  of  plaintiff. 

J.  6.  O'Donoghue,  for  plaintiff. 

W.  R.  P.  Parker,  for  defendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.)  was  delivered  by 

Street,  J. — We  should  adhere  to  the  practice  settled 
nearly  eleven  years  ago  in  Arnold  v.  Playter,  14  P.  R.  399, 
and  dismiss  the  appeal. 

It  appears  to  us  that  the  provision  of  the  order  which 
gave  to  the  examiner  a  discretion  to  determine  the  compe- 
tency of  the  infant  and  to  act  accordingly,  was*  not  in  ac- 
cordance with  proper  and  convenient  practice.  The  proper 
manner  of  raising  any  question  as  to  the  competency  or 
capacity  of  the  party  to  be  examined  is  by  a  motion  to  set 
aside  the  appointment,  or,  if  there  is  no  time  for  that,  then 
upon  the  motion  to  commit  for  non-attendance,  so  that  the 
question  of  capacity  may  be  raised  and  considered  by  the 
Court  itself.  If  it  be  left  to  the  examiner,  the  Court  is  not 
always  in  a  position  to  review  his  discretion  upon  the  same 
evidence  as  that  upon  which  he  exercised  it. 

Appeal  dismissed  with  costs. 


Moss,  C.J.O.  ITovEMBER  27th,  1902. 

C.A. CHAMBERS. 

HIISTDS  V.  TOWN  OF  BARRIE. 

Appeal— Leave— Question    of   Substance— Joinder    of   Plaintiffs   and 

Causes  of  Action, 

Motion  by  defendants  for  leave  to  appeal  from  order  of  a 
Divisional  Court  dismissing  appeal  from  order  of  Meredith, 
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C.J.,  in  Chambers,  dismissing  application  by  defendants  for 
an  order  calling  upon  plaintiff  to  elect  which  of  the  two  de- 
fendants, the  town  corporation  and  Benben  Webb,  she  will 
proceed  against.  The  action  was  brought  for  n^ligence,  the 
defendants,  as  they  alleged,  being  charged  with  separate  acts, 
done  at  different  times,  the  result  of  both  of  which  was  to 
cause  the  damage. 

W.  M.  Douglas,  K.C.,  for  defendants. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiff. 

Moss,  C.J.O. — The  question  is  one  of  substance,  and  not 
of  mere  practice,  and  sufficient  has  been  shewn  to  make  it 
proper  that  it  should  be  further  discussed  before  the  parties 
proceed  to  trial. 

Leave  granted  on  the  usual  terms. 


Winchester,  Master.  November  28th,  1902. 

chambers. 

DUTHIE  V.  McDEARMOTT. 

Partnership— Appearance  as  for— Foreign  Corporation  Carryinff  vn 

Business  ioithout  License, 

Motion  by  defendants  to  set  aside  appearance  on  the 
ground  that  it  was  entered  without  authority.  The  defend- 
ants, under  the  name  of  "  McDearmott,  Evans,  &  Lee/^  were 
doing  a  brokerage  and  stock  business  in  Toronto.  The  per- 
son representing  them  in  Toronto  employed  solicitors  on  their 
behalf  to  arrange  certain  matters  for  them,  and  instructed 
such  solicitors  to  accept  service  of  the  writ  of  summons  in 
this  action,  which  they  did,  and  believing  defendants  to  be 
a  firm,  entered  an  appearance  for  each  supposed  member  of 
the  firm.  It  turned  out,  however,  that  defendants  were  not 
a  firm,  but  a  foreign  corporation,  having  become  incorpibr 
ated  in  the  State  of  New  York. 

W.  H.  Blake,  K.C.,  for  defendants. 

G.  Grant,  for  plaintiff,  referred  to  Bank  of  Montreal  v. 
Bethune,  4  0.  S.  341,  and  Genesee  Mutual  Ins,  Co.  v.  Weste- 
nail,  8  U.  C.  R.  487. 

The  Master. — Neither  of  these  cases  nor  the  statute  63 
Vict.  ch.  24  (0.)  shews  that  a  foreign  corporation  carrying  on 
business  in  Ontario,  without  a  license,  can  be  treated  as  a 
partnership  •  or  firm.  The  appearance  was  improperly  en- 
tered. But,  although  the  solicitors  had  no  authority  to  act 
for  the  corporation,  they  entered  the  appearance  in  good  faith 

Order  made  striking  out  appearance  without  costs. 
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Winchester,  Master.  Xovember  28th,  1902. 

chambers. 

XOLAX    V.    OCEAX   ACCIDENT    AND    GUARANTEE 

CORPORATION. 

Life   Insurance— Action   on   Policy— Condition   as    to    Arhitration— 
Public  Policy— Application  to  Stay  Proceedings, 

Motion  by  defendants  for  an  order  staying  all  proceedings 
in  an  action  brought  by  the  beneficiary  (mother)  named  in 
a  policy  of  insurance  issued  by  defendants  on  the  life  of  the 
late  Dennis  Nolan  for  $1,000,  to  recover  that  sum.  The 
motion  was  made  on  the  ground  that  plaintifE  was  not  en- 
titled to  maintain  the  action,  inasmuch  as  there  had  been  no 
award  under  condition  No.  15  incorporated  in  the  contract 
upon  which  the  action  wad  brought,  and  that  the  provisions 
of  condition  15  had  not  been  complied  with.  The  applica- 
tion was  made  under  ll.  S.  0.  ch.  62,  sec.  6. 

H.  Cassels,  K.C.,  for  defendants,  cited  Guerin  v.  Man- 
chester Fire  Assurance  Co.,  29  S.  C.  R.  139,  and  Mclnnes  v. 
Western  Assurance  Co.,  6  P.  R.  242,  30  U.  C.  R.  580. 

S.  Alfred  Jones,  for  plantiflf,  contended  that  there  was  no 
submission  signed  by  both  parties,  as  required  by  R.  S.  0. 
ch.  62,  sees.  2,  6;  that  the  condition  ousts  the  jurisdiction 
of  the  Court,  and  is,  therefore,  void  as  contrary  to  public 
policy,  citing  Caledonian  R.  W.  Co.  v.  Weenock  and  W.  B. 
R.  W.  Co.,  2  H.  L.  Sc.  347;  Davies  v.  Fitzgerald,  1  Ex.  D. 
237;  Collins  v.  Locke,  4  App.  Cas.  674. 

The  Master  held,  following  Scott  v.  Avery,  5  H.  L.  Cas. 
811,  Edwards  v.  Aberayson  Mutual  Sun  Ins.  Society,  1  Q. 
B.  D.  563,  Reed  v.  Washington  F.  and  M.  Ins.  Co.,  138  Mass. 
572,  and  cases  there  cited,  that  plaintiff  was  entitled  to  pro- 
ceed notwithstanding  condition  15. 

Motion  refused.     Costs  to  plaintiff  in  the  cause. 

O.W.R.  NO.  42 


778 

BrITTOX,  J.  XOVEMBER  29th,   1902. 

WEEKLY  COURT. 

LACHAXCE  V.  LACHAXCE. 

Dower— RefercfU'c—Reiwrt— Reference   back  —  J udgment— Costs— Hale 

of  Lan4. 

Motion  by  plaintiff  for  judgment  on  report  of  local  Master 
at  Windsor  in  action  for  dower,  and  cross-motion  by  defend- 
ant for  a  reference  back  to  the  Master  to  take  further  evi- 
dence. 

F.  C.  Cooke,  for  plaintiff. 

R.  U.  McPherson,  for  defendant. 

Brittox,  J.,  held,  that,  considering  the  small  amount 
involved  and  the  very  large  expense  already  incurred,  no  use- 
ful purpose  would  be  served  by  a  reference  back  to  the  Master. 
Defendants  motion  dismissed  without  costs,  and  judgment 
for  plaintiff  for  amount  found  due  by  the  report,  increased 
by  the  costs  of  the  action,  of  the  reference,  and  of  this  motion ; 
the  costs  of  this  motion  to  be  taxed  as  if  it  had  been  unop- 
posed; and  for  sale  of  the  lands  on  default  for  one  month  in 
payment  of  amount  so  ascertained. 


Falcoxbridge,  C.J.  December  1st,  1902. 

WEEKLY  COURT. 

Re  CO-OPEKATIVE  CYCLE  AND  MOTOR  CO. 

Company— Winding-up  —  Contrihutories  —  Subscription  for  Shares — 
Extrinsic  Evidence— Placing  Shares— Commission— Paj^ment  for 
Shares— Contract— Consideration— Transfer  of  Assets. 

Appeal  by  liquidator  from  report  of  Xeil  McLean,  official 
referee,  in  the  matter  of  the  winding-up  of  the  company, 
refusing  to  place  McPherson,  Xott,  and  Coulter  on  the  list 
of  contributories. 

E.  B.  Ryckman  and  A.  T.  Kirkpatrick,  for  the  liquidator. 
C.  H.  Ritchie,  K.C.,  for  McPherson. 
G.  H.  Watson,  K.C.,  for  Xott. 
J.  I).  Falconbridge,  for  Coulter. 

Falconbridge.    C.J. :  —  In    McPherson's    case    I    ac- 
cept the  findings    of  the  referee,  which  are  based  on  almost 
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uncontradicted  testimony.  The  extrinsic  evidence  is  not 
within  the  mischief  of  the  general  rule  as  tending  to  vary 
the  written  contract.  The  use  of  the  word  "  comniission " 
in  the  letter  of  30th  March,  1901,  shews  that  the  transaction 
is  not  an  ordinary  subscription  for  shares,  and  the  real  trans- 
action could  be  explained  by  parol  evidence.  See  per  Lord 
Davey  in  Bank  of  Xew  Zealand  v.  Simpson,  [1900]  A.  C.  at 
p.  188. .  The  case  is  not  one  of  the  illegal  issue  below  par  of 
shares  in  the  capital  stock  of  a  company,  as  in  Xorth-West 
Electric  Co.  v.  Walsh,  29  S.  C.  R.  33,  but  it  is  an  agreement 
to  place  shares,  which  is  not  equivalent  to  "take  shares :'' 
Re  Monarch  Ins.  Co.,  Gorrieson's  Case,  L.  R.  8  Ch.  507.  The 
payment  by  a  limited  company  of  a  reasonable  amount  to 
brokers  by  way  of  commission  or  brokerage  for  placing  shares 
is  not  an  act  ultra  vires  of  the  company :  Metropolitan  Coal 
Commissioners  Assn.  v.  Scrimgeour,  [1895]  2  Q.  B.  604. 
What  is  a  reasonable  amount  depends  on  the  circumstances, 
and  the  amount  stipulated  for  here  was,  the  president  of  the 
company  swears,  not  unreasonable.  This  appeal  is  dismissed 
with  costs. 

In  Nott's  case  and  Coulter's  case,  the  findings  of  the  re- 
feree are  in  entire  accordance  with  the  evidence.  Section  25 
of  the  English  Companies  Act,  1867,  made  especial  provi- 
sion for  the  filing  of  a  contract  respecting  payment  of  shares 
in  anything  but  cash,  and  the  English  Companies  Act,  1900, 
sec.  331,  while  repealing  sec.  25,  makes  provision  for  filing 
certain  returns  as  to  allotments  of  shares  issued  for  a  con- 
sideration other  than  cash.  But  there  seems  to  be  no  cor- 
responding  section  in  the  Ontario  Companies  Act.  Ihe 
transaction  which  the  liquidator  seeks  to  impeach  was  one 
connected,  complete,  and  integral  transaction  before  the  m- 
corporation  of  the  company.  There  was  bona  fide  consider- 
ation  for  having  the  shares  paid  up,  and  the  question  of  value 
is  not  capable  of  being  raised  here.  And  there  is  no  doubt 
about  the  identitv  of  the  smaller  number  of  shares  as  being 
part  of  the  greater.  One  or  more  of  these  elements  will  be 
found  sufficient  to  distinguish  the  present  case  from  cases 
hke  Dent's  Case,  L.  R.  8  Ch.  768;  FothergiU's  Case  ib.  2.0, 
MigotU's  Case,  L.  R.  4  Eq.  238.  Nott's  and  Coulters  con- 
tracts were  fully  performed  by  the  transfer  of  assets.  Iho 
transactions  seem  to  be  perfectly  straight.  Possible  credi- 
tors  cannot  be  prejudiced,  and  it  would  be  an  extreme  hard^ 
ship  if  these  persons  should  now  be  held  liable  as  contribu- 
tories.    Appeals  dismissed  with  costs. 
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December  1st,  190?. 
C.  A. 
REX   V.  MOYER. 

Criminal  Law— Obstruction  of  Highway— Conviction  for— Weight  of. 
Evidence  — 2f €10  Trial  —  Direction  to  Jury—  Proof  of  Original 
Survey^Onus, 

Appeal  by  defendant,  pursuant  to  leave,  from  his  con- 
viction by  the  Court  of  General  Sessions  for  the  County 
of  Lincoln  upon  an  indictment  for  that  on  or  before  the  1st 
day  of  June,  1901,  in  the  township  of  Clinton,  he  did  erect  and 
build  or  cause  to  be  erected  upon  the  highway,  a  fence  which 
encroached  upon  the  highway.  The  case  was  tried  with  a  jury. 

E.  E.  A.  DuVernet  and  J.  H.  Ingersoll,  St.  Catharines, 
for  defendant,  contended  that  the  chairman's  charge  to  the 
jur}'  had  the  effect  of  wrongly  influencing  them,  because  he 
said  that  if  defendant  was  found  guilty  he  could  not  be 
severely  punished;  that  evidence  was  improperly  admitted; 
that  the  documentary  evidence  shewed  that  no  road  had  ever 
been  laid  out  by  survey,  and  the  proper  inference  to  be  drawn 
was  that  the  land  occupied  by  defendant  and  his  predecessors 
in  title  from  time  immemorial  had  been  fenced  with  reference 
to  a  roadway  established  by  use  and  not  survey. 

W.  M.  German,  K.C.,  for  private  prosecutor. 

■;  The  Court  (Armour,  C.J.O.,  Osler,  M:\Clennax, 
Moss,  Garrow,  J  J.  a.)  on  the  24th  November  gave  judg- 
ment directing  a  new  trial. 

On  the  1st  December  the  following  reasons  were  given  by 

Osler,  J.A.  : — The  verdict  appears  to  me  ...  to  be 
against  the  weight  of  the  evidence.  Leave  to  appeal  was 
granted  by  the  learned  Chairman  of  the  General  Sessions 
on  this  ground,  and  he  would,  I  think,  have  been  warranted 
in  reserving  a  case  for  our  consideration  under  eec.  743  of 
the  Code,  on  which  we  might  have  been  able  finally  to  dispose 
of  this  particular  indictment. 

In  more  than  one  respect  the  case  was  submitted  to  the 
jury  on  rather  narrow  grounds.  In  cases  of  this  kind,  where 
an  attempt  is  being  made  to  straighten  or  widen  an  old  and 
long  established  road  by  proof  of  an  original  survey,  upwards 
of  one  hundred  years  old,  by  which  the  allowance  is  sup- 
posed to  have  been  established,  but  in  exact  conformity  with 
which  the  road  has  never  been  opened,  laid  out,  or  travelled, 
a  jury  should,  as  I  have  more  than  once  had  occasion  to  say. 
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"be  distincfly  advised  that  the  onus  of  proof  of  the  survey  and 
of  the  exact  location  of  the  road  rests  entirely  on  the  Crown 
or  the  private  prosecutor,  and  long  and  undisturbed  possession 
■ought  not  easily  to  be  interfered  with,  except  upon  very  clear 
proof  of  an  encroachment  upon  the  public  highway.  If  a 
reasonable  doubt  exists,  it  is  much  better  that  the  public, 
represented  by  the  municipal  authority,  should,  if  it  is  de- 
sirable to  widen  or  straighten  the  road,  expropriate  from  the 
adjoining  owners  so  much  land  as  may  be  necessary  for  the 
purpose,  than  put  the  owners  and  the  public  to  the  expense 
of  a  harassing  and  generally  costly  litigation  to  enforce  what 
is  too  often,  in  the  absence  of  the  original  measurements,  a 
modern  surveyor's  theory  or  assumption  of  where,  or  on 
^vhich  side  of  a  line,  the  road  ought  to  be. 

In  the  case  before  us,  we  see  that  so  long  ago  as  the  year 
.  1832  the  exact  location  of  the  line  was  in  doubt,  and  that  the 
action  of  the  commissioners,  though  it  was  not  their  pro- 
vince to  lay  it  out  or  establish  it,  was  not  in  conformity 
"with  what  is  now  contended  for.  The  case  should  have  been 
left  to  the  jury  much  more  favourably  to  the  defendant  than 
it  was,  instead  of  practically  directing  a  verdict  against  him. 


DecemBiER  2nd,  1902. 

DIVISIONAL  COURT. 

BAWDY  V.   HAMILTON,    GRIMSBY,    AND    BEAMS- 

VILLE  ELECTRIC  R.  W.  CO. 

Street  Railway— Accident  to  Passenger— Conductor  Attempting  to 
Pull  Passenger  on  Moving  Car— Scope  of  Authority  of  Conductor 
—Question  for  Jury— New  Trial, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  ante 
-364,  dismissing  the  action,  which  was  brought  for  damages 
for  injuries  sustained  by  plaintiff  by  being  dragged  along 
l)ehind  one  of  defendants'  cars. 

The  appeal  was  heard  by  Boyd,  C,  and  Meredith,  J. 

W.  M.  German,  K.C.,  for  plaintiff. 

E.  E.  A.  DuVernet,  for  defendants. 

The  judgment  of  the  Court  was  delivered  by 

Boyd,  C.  : — It  does  not  seem  to  me  that  the  case  has 
l)een  fully  tried  by  the  jury.  The  question  as  to  the  scope  of 
the  conductor's  authority  is  one  of  evidence,  upon  which  the 
jury  should  pass  if  there  is  any  evidence  upon  the  matter.  I 
ihink  there  is,and  that  the  effect  of  it  was  for  them  to  consider. 
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.  .  .  It  is  proved  that  plaintiff  came  to  the  platform  sta- 
tion and  signalled  the  car  with  the  intention  of  taking  pass- 
age thereon.  There  was  a  response  made  to  this  signal  by  the 
slowing  down  of  the  car  as  it  neared  the  platform.  The 
plaintiff  made  up  her  mind  that  the  speed  was  yet  too  great 
for  her  to  attempt  to  board  the  car,  but  it  may  be  fairly  in- 
ferred that  the  conductor  thought  otherwise,  so  that  he  made 
an  effort  to  help  plaintiff  by  seizing  her  hand  as  the  car  was 
going  past ;  at  the  same  time  he  rang  the  bell,  which  appears 
to  have  accelerated  the  speed  of  the  car,  and  the  plaintiff  wa^ 
thus  dragged  along  and  hurt.  .  '  .  .  .  It  is  the  duty  of 
the  conductor  to  assist  people  in  getting  on  and  off  the  car, 
and  it  may  be  within  the  line  of  his  duty  to  assist  those  who- 
are  apparently  about  to  get  on  a  car  while  it  is  slowing  up. 
It  would  be  for  the  jury  to  pass  upon  the  circumstances  of 
this  case  as  to  the  scope  of  the  conductor's  authority.  .  .  . 
Unless  the  defendants  are  content  with  the  present  findings* 
and  are  willing  to  pay  the  damages,  the  action  should  go  for 
a  new  trial;  costs  to  abide  the  result. 


December  2nd,  1902. 
divisional  court. 

HULL  V.  ALLEN. 

Truatfi   and   TrusteeH— Parol    Eridence   to   EHtabliah    Truftt  —  In^uffl- 

ciency  of — Costs. 

Appeal  by  plaintiff  from  judgment  of  Ferguson,  J., 
ante  151,  in  so  far  as  it  was  against  plaintiff. 

The  action  was  brought  to  have  it  declared  that  defendant 
was  a  trustee  for  plaintiff  in  respect  of  the  proceeds  of  the 
sale  of  a  timber  limit  and  a  brickyard  (alleged  by  plaintiff 
to  have  been  transferred  bv  him  to  defendant  as  trustee  for 
certain  purposes),  and  of  a  lot  containing  141  acres  (alleged 
to  have  been  bought  by  defendant  for  plaintiff),  and  in  re- 
spect of  other  matters. 

The  trial  Judge  found  in  favour  of  plaintiff  as  to  the 
timber  limit  and  brick}'arcl,  and  this  appeal  was  taken  by  him 
as  to  the  141  acres,  on  the  ground  that  the  evidence  on  this 
point  clearly  established  the  trusteeship. 

The  appeal  was  heard  by  Boyd,  C,  and  Meredith,  J. 

Wallace  Xesbitt,  K.C,  for  plaintiff. 

J.  P.  Mabee,  K.C,  for  defendant. 
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Boyd  C.  :— The  trial  Judge  was  of  opinion  that  ihe  parol 
evidence  was  insufficient  to  establish  a  case  of  trust  in  the  ac 
quisition  of  the  land  held  by  the  defendant,  so  as  to  give  relief 
to  plaintiff  notwithstanding  the  Statute  of  Frauds  Doubtless 
the  law  set  forth  in  James  v.  Smith,  [1891]  1  Ch.  388  is 
modified  and  perhaps  changed  entirely  by  Eochefoucauld  v. 
Bertram,  [1897]  1  Ch.  207;  but  it  is  essential  that  the  evi- 
dence of  such  alleged  trust  be  clear  and  complete  to  the  aatis- 
faction  of  the  Court.  That  element  is  here  lacking,  and  the 
judgment  should  be  affirmed.  It  is  not  a  case  for  costs  of 
appeal. 

Meredith,  J.,  gave  reasons  in  writing,  for  coming  to  the 
game  conclusion. 


December  3rd,  1902. 

DrVISIONAL    COURT. 

STANDAED  TRADING  CO.  v.  SEYBOLD. 

security  for   Costs— Pr<BCipe   Order  for— Application  for  Increased 

Amount^Election^-Costs. 

Appeal  by  plaintiffs  from  order  of  MacMahon,  J.,  ante 
724,  reversing  order  of  local  Master  at  Ottawa  refusing  de- 
fendants' application  for  increased  security  for  costs,  and 
requiring  plaintiffs  to  give  additional  security  by  bond  in 
$600  or  by  payment  into  Court  of  $300. 

J.  H.  Moss,  for  plaintiffs. 

D.  L.  McCarthy,  for  defendants. 

The  Court  (Boyd,  C,  Meredith,  J.)  held  that  the 
Master  was  not  bound  by  the  decisions  to  limit  the  defendants 
to  the  amount  of  security  provided  for  by  the  praecipe  order 
obtained  by  them,  and  the  Judge  having  on  appeal  exercised 
a  discretion,  it  would  not  now  be  interfered  with. '  In  the 
cases  relied  on  by  the  Master,  Bell  v.  Landon,  9  P.  E.  100, 
had  been  strained  beyond  its  fair  application. 

Appeal  dismissed,  but  order  of  MacMahon,  J.,  varied  by 
directing  that  the  costs  of  the  motion  before  the  Master  and 
of  the  first  appeal  should  be  costs  in  the  cause.  Costs  of  this 
appeal  also  to  be  costs  in  the  cause. 


784 

December  3rd,  1902. 
divisional  court. 
BAIN  V.  COPP. 

Insurance-Life— Policy  on  Life  of  One  Person  for  Benefit  of  Another 
— Assignment— Death  of  Assured^-Claim  by  Administrator. 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
ante  707,  in  favour  of  defendants  in  an  interpleader  issue. 

S.  W.  McKeown  and  J.  W.  McCullough,  for  plaintiff. 

W.  N.  Tilley,  for  defendants. 

The  Court  (Boyd,  C,  Meredith,  J.)   dismissed  the 
appeal  without  costs. 


December  3rd,  1902. 
divisional  court. 

Mcdonald  v.  sullivan. 

Attachment  of  Debts— Rent— To  Whom  Due—Eeirs  of  Deceased  Land- 
lord—Executors—Devolution of  Estates  Act. 

Appeal  by  judgment  creditor  from  order  of  Street,  J., 
ante  723,  sub  nom.  Beilly  v.  McDonald,  allowing  appeal  from 
order  of  Master  in  Chambers,  ante  721,  and  discharging  a 
garnishing  summons,  under  the  circumstances  mentioned  ante 
721. 

The  appeal  was  heard  by  Boyd,  C,  and  Meredith,  J. 

W.  Proudfoot,  K.C.,  for  judgment  creditor. 

L,  V.  McBrady,  K.C.  for  judgment  .debtors. 

Boyd,  C. —  .  .  .  What  was  decided  in  McAuley  v. 
Rumball,  19  C.  P.  286  (of  which  the  head-note  is  so  insuffi- 
cient as  to  be  misleading)  was  that  a  debt  due  to  one  in  a 
representative  character  cannot  be  garnished  to  answer  a  debt 
owing  by  him  in  a  private  capacity,  but  a  debt  due  to  a  dead 
judgment  debtor  may  be  attached  as  against  his  personal  re- 
presentative :  Stevens  v.  Phillips,  L.  B.  10  Ch.  416 ;  Nash  v. 
Pearce,  47  L.  J.  Q.  B.  766.  Here  the  debt  was  due  by  several 
judgment  debtors,  and  the  rent  garnished  was  payable  to  them 
as  owners  of  the  land  under  rent.  The  south  half  of  the 
land  was  owned  by  G.  W.  Beilly,  the  father  of  the  judgment 
debtors,  and  it  had  descended  to  them  on  his  death  intestate. 
The  other  half  was  owned  by  George  Beilly,  his  son,  who  died 
])ending  the  action,  liable  for  the  costs  which^orm  the  debt 
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in  question,  and  his  liability  was  taken  up  in  the  action  by 
his  executrix,  Mary  Sullivan.  As  to  her  liability  the  case  is 
plain,  and  as  to  the  others,  the  intervention  of  the  administra- 
trix, who  assumed  to  lease  part  of  the  land,  is  not  material, 
for  no  caution  was  registered,  and  no  estate  is  in  her,  and 
while  she  might  collect  the  rent,  it  is  only  for  the  beneficial  use 
of  the  heirs.  There  are  no  creditors  of  either  estate  aflfected  by 
the  garnishment,  and  I  think  it  should  work  its  full  effect. 
Older  appealed  from  reversed  and  order  of  Master  in  Cham- 
bers restored.  Costs  of  all  the  proceedings  to  judgment  cre- 
ditor out  of  rent  attached. 

Meredith,  J.,  gave  reasons  in  writing  to  the  same  effect. 


December  5th,  1902. 

C.  A. 

GRAND  HOTEL  CO.  OF  CALEDONIA  SPRINGS  v. 

WILSON. 

GRAND  HOTEL  CO.  OF  CALEDONIA  SPRINGS  v. 

TUNE. 

Trade    Name— Infringement    of—**  Caledonia    Wate9'  '*—Oeoffraphicai 

Designation, 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  2  0. 
L.  R.  322,  in  favour  of  plaintiffs  in  an  action  to  restrain  the 
defendants  from  infringing  the  plaintiffs'  trade  names  and 
for  damages. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAN,  JJ.A. 

W.  E.  Middleton,  for  appellants. 
Jb".  Amoldi,  K.C.,  for  plaintiffs. 

Maclennan,  J.A.— The  injunction  granted  by  the  Chan- 
cellor restrained  the  defendants  (1)  from  advertising  or  sell- 
ing^ their  water'  in  the  Province  of  Ontario  under  the  name 
of  "Caledonia  Water;''  (2)  or  as  coming  from  the  springs 
owned  or  leased  by  plaintiffs;  (3)  or  enclosed  in  any  bottles, 
barrels,  or  packages  having  any  mark  or  label  contrived  to 
represent  their  water  as  coming  from  the  plaintiffs'  springs : 
(4)  and  particularly  from  using  or  applying  in  Ontario  to  the 
defendants'  water  the  words  "  Caledonia  Water,"  ''  Water 
from  Caledonia  Springs,"  or  "  Water  from  the  New  Springs 
at  Caledonia;"  and  (6)  from  so  using  and  applving  in  the 
Province  of  Ontario  any  name  or  title  of  which  the  word 
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"  Caledonia  *'  forms  a  part,  in  a  way  calculated  to  decelYe 
the  public  into  the  belief  that  the  water  sold  by  defendants 
is  mineral  water  from  plaintiffs^  springs.  He  also  directed 
a  reference  as  to  damages.  The  first  member  of  the  manda- 
tory part  of  the  judgment  should  stand  against  the  defendants 
Tune  &  Son,  but  not  against  any  of  the  other  defendants. 
There  was  no  evidence  that  they,  or  any  of  them,  sold  or  de- 
sired or  intended  to  sell  their  water  as,  or  under  the  name  of, 
"  Caledonia  Water,^'  or  that  any  of  the  defendants,  Tune  & 
Son  included,  intended  or  desired  to  lead  their  customers  to 
suppose  that  they  were  getting  water,  which  came  from  the 
plaintiffs^  springs.  For  the  same  reasons,  the  2nd,  3rd,  and 
4th  members  of  the  mandatory  part  of  the  decree  were  objec- 
tionable and  should  be  struck  out.  There  was  no  evidence 
that  any  of  the  defendants,  except  Tune  &  Son,  as  already 
mentioned,  advertised  or  sold  their  water  as  coming  from  the 
springs  owned  or  leased  by  plaintiffs,  or  enclosed  in  any 
bottles,  barrels,  or  packages  having  any  mark  or  label  con- 
trived to  represent  their  water  as  coming  from  the  plaintiffs' 
springs,  or  used  or  applied  in  Ontario  to  the  defendants' 
water  the  words  "  Caledonia  Water  ^^  or  "  Watef  from  Cale- 
donia Springs.^'  They  have  used  the  phrase  "  Water  from  the 
new  Springs  at  Caledonia  "  as  descriptive  of  their  water,  and 
they  justify  their  doing  so. '  The  Chancellor  thought  that  it 
was  not  correct  for  defendants  to  speak  of  the  water  sold  by 
them  as  from  "  new  springs,*'  because  it  was  reached  by  means 
of  boring  and  drilling,  and  rises  from  an  artesian  well,  while 
the  plaintiffs'  water  issues  naturally  from  the  earth,  and  is 
and  has  long  been  the  spontaneous  outflow  of  mineral  springs. 
But  the  defendants'  wells  are  flowing  wells.  The  water 
springs  up  spontaneously  from  the  earth  through  the  orifices 
drilled  or  bored  by  defendants.  The  word  "  springs  '*  is  the 
natural  and  appropriate  word  to  use  to  designate  &e  flowing 
well  of  defendants,  and  they  do  no  more  than  exercise  their 
legal  right  in  designating  them  as  springs.  The  Chancellor 
also  found  fault  with  the  use  by  defendants  of  the  word 
"Caledonia."  The  defendants  have  an  undoubted  right  to 
describe  their  water  correctly  and  truthfuUy.  It  is  a  saline 
mineral  water.  It  is  derived  from  new  springs,  and  these 
springs  are  in  the  township  of  Caledonia,  and  at  a  place  called 
Caledonia  Springs.  If  defendants'  water  is  likely  to  be  more 
souglit  after  and  more  marketable,  and  if  the  business  of  sell- 
ing it  is  likely  to  be  more  profitable,  by  reason  of  the  situa- 
tion of  the  sprinsrs,  and  their  nearness  to  the  famous  old 
springs,  the  defendants  are  entitled  to  the  benefit  of  that 
The  Chancellor  also  thought  there  was  inaccura<;y  in  saying 
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'•  New  Springs  at  Caledonia,"  instead  of  "  in  Caledonia."  The 
defendants  might  have  said  with  perfect  correctness  ''  Xew 
Springs,  at  Caledonia  Springs,"  for  the  phrase  "  Caledonia 
Springs  "  means  not  only  the  springs  of  watery  but  the  place 
or  neighbourhood  where  they  are  situate.  The  defendants' 
description  of  their  water  as  water  from  "The  New  Springs  at 
Caledonia  "  is  a  perfectly  true  and  accurate  description,  and 
one  which  clearly  and  sufficiently  distinguishes  it  from  the 
plaintiffs'  water.  It  was  contended  that  defendants  had  no 
right  to  use  the  word  "  Caledonia  *'  at  all  in  designating  their 
water.  But,  the  defendants  "springs  being  at  Caledonia,  they 
have  a  right  to  say  so,  taking  care  to  distinguish  them  from 
those  of  the  plaintiffs  at  the  same  place.  Singer  Mfg.  Co.  v. 
Loog,  8  App.  Cas.  15,  27,  37,  38,  39,  referred  to. 

It  was  also  contended  that  the  make-up  of  de- 
fendants' goods  was  calculated  to  deceive  the  public, 
because  the  bottles  used  were  similar.  But  it  was  not 
shewn  that  plaintiffs'  bottles  were  in  any  way  pecu- 
liar in  form,  size,  or  colour,  or  different  from  bottles  in 
common  use  for  the  sale  of  other  waters.  It  was  said  that  it 
was  common  to  put  such  goods  on  ice,  and  that  the  labels  then 
came  off,  and  the  customer  might  be  deceived,  but  it  is  not 
shewn  that  defendants  did  things  of  that  kind.  See  observa- 
tions of  Lords  Macnaghten  and  Davey  in  Payton  v.  Snell- 
ing,  [1901]  A.  C.  308.  Therefore,  the  whole  of  the  4th  mem- 
ber of  the  injunction  was  unwarranted.  No  part  of  the  5th 
member  can  be  maintained  as  against  any  of  the  defendants. 
None  of  the  defendants,  except  Tune  &  Son,  has  been  shewn 
to  have  done  an}i;hing  here  enjoined,  and  that  part  of  the 
judgment  allowed  to  stand  against  Tune  &  Son  is  sufficient 
as  against  them. 

OsLER,  J.A.,  concurred. 

Moss,  C.J.O.,  dissented,  being  of  opinion  that  the  Chan- 
cellor's conclusions  of  facts  were  well  supported  by  the  testi- 
mony.    He  referred  to  Wotherspoon  v.  Currie,  L.  R.  5  H.  L. 


A.  C.  217;  Eedda- 
de  V.  Norman,  L.  E. 


508;  Montgomery  v.  Thompson,  [1891 
way  V.  Banham,  [1896]  A.  C.  199;  Rac 
14  Eq.  348;  ApoUinaris  Co.  v.  Morrish,  33  L.  T.  N.  S. 
242 ;  Worcester  v.  Locke,  18  Times  L.  R.  712 ;  Boston  Rubber 
Shoe  Co.  V.  Boston  Rubber  Co.  of  Montreal,  32  S.  C.  R.  315. 
He  considered  that  plaintiffs  were  entitled  to  an  injunction, 
but  that  the  injunction  awarded  was  not  in  the  proper  form. 
It  should  be  to  restrain  the  defendants,  their  servants  and 
agents,  from  selling  or  offering  or  exposing  or  advertising  for 
sale  or  procuring  or  enabling  to  be  sold  any  mineral  waters 
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<not  being  of  the  plaintiffs'  production)  under  or  in  connec- 
tion with  the  word  "  Caledonia/'  without  clearly  distinguish- 
ing such  waters  from  the  plaintiffs'  waters. 

In  the  result,  the  appeal  as  to  all  defendants  except  Tune 
ft  Son  is  adlowed  with  costs  and  the  action  dismissed  with 
costs.  As  to  Tune  &  Son,  the  appeal  is  allowed  except  as  to 
the  first  clause  of  the  injunction  and  the  reference  as  to  dam- 
ages. The  plaintiffs  to  have  against  Tune  &  Son  such  costs 
as  they  would  have  incurred  in  entering  up  judgment  against 
them  by  default  for  so  much  of  the  injunction  as  plaintiffs 
fitill  retain.  Tune  &  Son  to  have  against  plaintiffs  the  rest 
of  the  costs  of  the  action  and  the  costs  of  appeal.  The  costs 
to  be  set  off  pro  tanto. 

Winchester,  Master.  December  5th.  1902. 

chambers. 

WHELIHAN  V.  HUNTER. 

Venue— Change  of— Speedy  Trial— Postponement  of  Sittings—Second 

Application  by  Plaintiffs  for  Change. 

Motion  by  plaintiffs  for  order  changing  venue. 
The  action  was  brought  by  two  members  of  the  town 
council  of  St.  Mary's  against  the  remaining  mem- 
bers of  that  council  and  the  municipal  corporation 
of  the  town  for  an  injunction  restraining  defendants 
from  making  payments  on  a  contract  for  waterworks  ex- 
tension; and  for  a  declaration  that  the  contract  is  not  in 
any  way  binding  upon  the  corporation,  on  the  ground  that  no 
by-law  was  passed  authorizing  the  execution  of  the  contract; 
and  for  other  relief.  The  plaintiffs  moved  for  an  injunction 
against  the  defendants,  and  upon  the  motion  were  directed 
to  go  to  trial  at  the  Brampton  sittings  commencing  on  the 
28th  October,  1902,  but,  not  being  ready  to  proceed  to  trial, 
they  moved  to  change  the  venue  from  Brampton  to  Stratford, 
the  Stratford  sittings  being  at  the  time  set  for  the  8th 
December.  The  application  was  opposed  by  defendants,  but 
an  order  was  made  changing  the  place  of  trial  to  Stratford. 
Afterwards  the  Stratford  sittings  was  postponed  until  13th 
January,  1903.  The  plaintiffs  now  moved  for  a  change  of 
venue  to  Woodstock,  where  the  sittings  was  to  commence  on 
the  15th  December.  This  was  opposed  by  defendants,  on 
the  ground  that  the  council  must  meet  on  the  15th  December, 
pursuant  to  statute,  and  therefore  it  would  be  impossible  for 
<lefendant8  to  attend  at  Woodstock. 

D.  L.  McCarthy,  for  plaintiffs. 

J.  H.  Moss  and  T.  Reid,  for  defendants. 
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The  Master  held  that  there  could  be  no  difficulty,  the 
plaintiffs  being  willing  to  set  the  case  down  at  the  foot  of  the 
list,  so  that  it  would  not  be  called  on  the  first  day.  It  was 
desirable  that  the  action  should  be  tried  this  year,  while  the 
defendants  were  still  members  of  the  council.  Order  made 
changing  venue  to  Woodstock.  Costs  to  defendants  in  the 
cause. 


Winchester,  Master.  December  5th,  1902. 

chambers. 

PLUMMER  V.  SHOLDICE. 

Parties— Addition  of  Plaintiff— Distinct  Causes  of  Action— Election 

to  Proceed  with  One. 

Motion  by  defendant  to  set  aside  the  statement  of  claim, 
■or  that  plaintiffs  be  ordered  to  elect  as  to  which  claim  will  be 
proceeded  with.  The  action  was  originally  begun  by  plain- 
tiff Plummer  alone,  and  was  brought  to  compel  specific  per- 
formance of  an  agreement  between  him  and  defendant  for  the 
sale  and  purchase  of  50  acres  of  land  near  the  town  of  Sault 
Ste.  Marie.  Before  serving  the  writ  of  summons,  althougli 
defendant  had  entered  an  appearance  gratis,  the  plaintiff 
obtained  from  the  local  Judge  at  Sault  Ste.  Marie  an  ex  parte 
order  permitting  plaintiff  to  amend  by  adding  Marie  Brown 
as  a  plaintiff,  and  by  adding  to  the  indorsement  of  the  writ  a 
claim  for  the  specific  performance  of  an  agreement  made 
between  her  and  the  defendant  in  respect  to  the  same  land, 
And  a  claim  for  partition  or  sale.  The  writ  was  amended  pur- 
suant to  the  order,  and  a  statement  of  claim  was  delivered, 
which  was  afterwards  amended. 

H.  L.  Dunn,  for  defendant. 

D.  L.  McCarthy,  for  plaintiffs. 

The  Master. — Each  plaintiff  has  a  distinct  cause  of 
action  against  the  defendant,  and  this  is  improper  under  Rule 
185.  Mooney  v.  Joyce,  17  P.  R.  241,  applied,  notwithstanding 
the  change  in  the  Rule.  The  adding  of  Marie  Brown  with  her 
new  cause  of  action  will  embarrass  the  trial  of  the  action 
originally  instituted.  If  plaintiff  Plummer  is  desirous  of 
proceeding  with  the  action  as  originally  brought,  there  can  be 
no  objection  to  his  retaining  Marie  Brown  as  co-plaintiff. 
Order  made  (as  in  Mooney  v.  Joyce)  that  plaintiffs  do  elect 
within  two  weeks  which  plaintiff's  claim  will  be  proceeded 
with  in  this  action,  and  do  within  the  same  period  amend  the 
writ  and  statement  of  claim  by  striking  out  all  parts  that 
refer  to  the  claim  of  the  other  plaintiff,  save  as  dealt  with 
above,  and  that  in  defeault  the  action  be  dismissed.  Costs  to 
defendant  in  anv  event. 
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TRIAL. 

ST.  JEAN  V.  DAXIS. 

Gift— Donatio  Mortis  Causa— Bank  Deposit  in  Names  of  Donor  and 

Donee — S  u  rv  i  ro  rsh  ip — FJvidenee. 

Tlie  ])laiiitiff  siuhI  as  executor  of  Elmire  Champagne  to 
recover  a  i^uiii  of  $385  on  deposit  in  the  Ottawa  branch  of  the 
Merchants  Bankof  Halifax, to  the  joint  credit  of  Elmire  Cham- 
pagne and  defendant.  The  defence  was  that  the  money  had 
been  deposited  as  the  joint  money  of  Elmire  Champagne  and 
defendant,  and  now  l)elonged  to  the  latter  as  survivor.  Elmire 
Champagne  had,  in  or  about  1900,  told  the  manager  of  the 
Ban  que  Jacques  (^artier,  where  the  money  had  been  on  do- 
posit  in  the  same  way,  until  that  bank  went  into  liquidation, 
that  at  her  death  it  was  to  be  defendant's,  and  she  had  made  a 
similar  declaration  to  one  Deverin,  her  grandson,  about  six 
days  before  her  deatli,  saying  that  it  was  unnecessary  to  give 
defendant  an  order  to  that  effect.  Similar  statements  had 
been  several  times  made  bv  the  deceased  to  defendant,  who 
had  charge  of  the  bank  book,  the  deceased  being  at  the  time 
of  the  deposit  a  woman  of  nearly  eighty  years  of  age.  Of 
eight  cheques  issued  against  the  account,  four  were  signed 
bv  deceased  and  four  by  defendant.  The  deceased  had  in 
1898  made  a  will  bequeathing  all  her  moneys  to  defendant, 
but  this  bequest  liad  btHm  omitted  from  a  will  made  in  1901. 
because,  as  defendant  alleged,  the  defendant  had  been  made  a 
joint  owner. 

F.  H.  Chrysler,  K.C.,  for  plaintiff. 

George  F.  Henderson,  Ottawa,  and  D.  J.  McDougaK 
Ottawa,  for  defendant. 

Mac^Mahon,  J. — The  bank  book  being  in  possession  of 
defendant,  and  Mrs.  Champagne  stating  that  the  money  was 
the  defendant's,  constituted  a  good  donatio  mortis  causa.  It 
was  not  necessary  that  Mrs.  C'hampagne  should  require  her 
daughter  to  produce  the  bank  book  in  order  that  she  might 
immediately  return  it  to  her  again  in  order  to  make  a  good 
donatio  mortis  causa.  See  Cain  v.  Moon,  [1896]  2  Q.  B.  283; 
O'Brien  v.  O'Brien,  4  0.  R.  450 ;  Re  Weston,  [1901]  1  Clu 
680;  Re  Andrews,  [1902]  2  Ch.  394;  Re  Dillon,  44  Ch.  D. 
76.  However,  the  defendant's  right  to  retain  the  money 
might  preferably  be  placed  upon  the  ground  that,  on  the  facts 
found,  the  money  was  the  joint  property  of  deceased  and  the 
defendant,,  and  that  it  therefore  became  t^e  property  of  the 
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-survivor:  Williams  on  Personal  Propertv,  13th  ed.,  pp.  392-3; 
Pavne  v.  Marshall,  18  0.  R.  499. 

Action  dismissed  with  costs,  including  costs  of  injunction 
motion. 


December  5tii,  1903. 
divisional  court. 
HUNT  v.  TOWN  OF  PALMERSTOX. 

Munivipat  Corpora tionff'-liy'tatc—A id  to  Free  Library— Xecessity  for 
tiuhmission  to  Popular  Vote  —  Special  Rate  —  ('oiiHtruvtion  of 
Statute. 

Appeal  by  defendants  the  town  corporation  from  order  of 
MacMahon,  J.,  granting  an  injunction  restraining  them 
from  levying  by  special  rate  e^GoO  in  aid  of  a  free  library  in 
the  town,  on  the  ground  that  sw.  18  of  the  Public  Librariets 
Act  required  the  by-law  for  this  purpose  to  be  submitted  to 
A  vote  of  the  electors. 

J.  J.  Drew,  Guelph,  for  the  appellants. 

J.  H.  Tennant,  for  defendants  the  Palmerston  Public 
Library  Board. 

J.  Montgomery,  for  plaintiff. 

BovD,  C. : — The  by-law  may  be  upheld  under  sec.  591  (4) 
of  the  ^lunicipal  Act,  empowering  municipalities  to  make 
grants  in  aid  of  public  libraries.  Section  18  of  the  Public 
Tjibraries  Act  first  appears  in  1895,  while  the  power  of  muni- 
cipalities to  make  grants  to  mechanics'  institutes  or  free  li- 
brarit*s  dates  back  to  18G6.  Long  established  law  should  not 
be  reducwl  by  ambiguous  legislation  such  as  tno  section  re- 
ferred to,  which  may  have  its  full  and  legitimate  application 
by  being  applied  to  the  raising  of  ways  and  means  by  by- 
laws under  the  requisitionary  powers  intrusted  to  particular 
free  library  boards  under  sees.  14  and  17  of  the  Act.  Sections 
14  and  18  are  probably  to  be  read  together;  so  that  "special 
rate  '^  is  defined  to  be  the  "  special  annual  rate  '*  which  is  to 
be  levied  to  provide  the  amount  estimated  by  a  frei»  library 
board  as  being  required  to  mcH»t  the  yearly  expenses  n(?cessar\ 
for  carrying  the  Act  into  effect.  The  broad  distinction  be- 
tween that  and  the  matter  in  hand  is  that  in  that  case  the 
library  board  can  enforce  its  demands  upon  the  municipal 
corporation,  subject  to  a  popular  vote,  whert^s  in  this  in- 
stance the  question  is  purely  one  of  bounty  and  grace  on  the 
part  of  the  municipality.     Appeal  allowed. 

Meredith,  J.,  gave  reasons  in  writing  for  coming  to  the 
same  conclusion. 
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WEEKLY  COURT. 

Re  PELOT  and  TOWNSHIP  OF  DOVER. 

Municipal  Corporations— By-law  —  Diversion  of  Road  —  Interest  of 
Individuals— Contrary  to  Public  Interest. 

Motion  by  Emily  Pelot,  a  ratepayer  of  the  township  and  an 
owner  of  land  affected  by  by-law  No.21  of  1901, for  a  summary 
order  quashing  clauses  1  and  2  of  that  by-law,  which  is  inti- 
tuled a  by-law  to  divert  part  of  the  Given  road  in  the  town- 
ship, which  by-law  was  passed  on  the  21st  October,  1901,  and 
was  confirmed  by  a  by-law  of  the  county  council  of  Kent 
passed  on  the  7th  June,  1902,  as  required  by  sec.  660  of  the 
Municipal  Act.  The  road  was  used  for  the  purpose  of  an 
exit  to  Big  Point  road.  The  by-law  provided  for  the  closing 
up  of  a  piece  of  the  road  and  the  .opening  up  of  a  piece  in 
substitution  for  it.  ' 

J.  H.  Moss,  for  the  applicant,  contended  that  the  by-law 
was  not  passed  in  the  interest  of  the  public  at  large,  but  at 
the  instance  and  for  the  benefit  of  Poissant  and  Gore,  two 
land-owners,  and  also  that  the  by-law  was  bad  because  the 
notices  required  by  statute  were  not  duly  given. 

M.  Wilson,  K.C.,  for  the  township  corporation. 

Britton,  J.  (after  setting  out  the  evidence  at  length) : — 
After  a  good  deal  of  consideration  and  with  some  hesitation, 
I  have  come  to  the  conclusion  that  this  by-law  was  not  passed 
in  tlie  public  interest,  but  in  the  interest  of  Gore  and  Pois- 
sant, and  therefore  improperly  passed,  and  cannot  stand.  It 
violates  the  rule,  now  so  well  established,  that  corporate  pow- 
ers must  not  be  exercised  for  the  benefit  of  one  or  two  In- 
dividuals at  the  cost  of  others,  not  ntHijessarily  at  the  pecuniary 
cost,  but  must  not  be  so  exercised  as  to  put  many  to  unneces- 
sary inconvenience  for  the  manifest  advantage  of  one  or  two : 
Pells  V.  Boswell,  8  0.  R.  680;  Peck  v.  Gait,  46  U.  G.  R.  211; 
Morton  v.  St.  Thomas,  6  A.  R.  323;  Hewison  v.  Pembroke, 
6  0.  R.  170;  Vashon  v.  East  Hawkesbury,  30  C.  P.  194; 
Romney  v.  Mersea,  11  A.  R.  712.  The  by-law  is  partial  and 
unjust  in  its  operation  as  between  those  of  the  township  in- 
terested in  the  road. 

In  the  view  taken,  it  is  not  necessary  to  consider  the  ques- 
tion of  notice  and  advertisement  of  the  by-law.  The  evidence 
establishes  that  there  was  a  formal  adjournment  of  the  con- 
sideration of  the  by-law  from  the  30th  September  to  the  next 
meeting  of  the  council,  which  was  held  on  21st  October,  1901. 

Order  made  quashing  clauses  1  and  2  of  the  by-law  as 
asked,  with  costs  against  the  township  corporation. 
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TRIAL. 

SCHIEDELL  v.  BUREOWS. 
Fixturea— Machinery  in  Factory— Rights  of  Mortgagee— Intention, 

Action  by  plaintiff,  a  mortgagee,  to  restrain  the  removal  of 
certain  looms  in  a  carpet  factory  at  Breslau.  The  plaintiff 
had  been  owner  of  the  mortgaged  premises,  and  had  used 
them  for  a  shoddy  mill,  there  being  an  engine,  a  boiler,  and 
shafting  on  the  property.  The  defendant  bought  the  whole, 
giving  back  a  mortgage  in  which  the  engine,  boiler,  etc.,  were 
specifically  mentioned,  and  carried  on  a  carpet  manufac- 
turing business,  bringing  in  for  the  purpose  seven  looms. 
These  were  not  in  any  way  attached  to  the  freehold,  except 
by  their  own  weight,  but  plaintiff  contended  that  they  were 
nevertheless  part  thereof  by  reason  of  their  use  and  from 
defendant's  intention  to  make  them  so. 

Britton,  J.,  held  that  there  was  no  such  intention  on  the 
part  of  defendant  that  the  looms  should  be  used  as  part  of  the 
carpet  factory  at  Breslau  as  to  render  it  necessary  to  use 
them  only  there.  Also,  that  in  these  days,  when  frequent 
changes  take  place  in  the  construction  of  machines,  when  im- 
provements are  constantly  made,  and  at  great  cost,  in  machin- 
ery of  all  kinds,  the  inclination  of  the  Court  should  be  to 
relax,  where  possible,  in  favour  of  the  owner  of  chattels, 
rather  than  carry  further,  decisions  giving  to  the  mortgagee 
or  owner  of  the  freehold  machines  put  in  for  trade  purposes. 
The  result  might  have  been  different  if  defendant  had  merely 
purchased  the  property  with  the  intention  of  erecting  a  car- 
pet factor}',  and  without  any  machinery  thereon  being  speci- 
fically referred  to. 

Action  dismissed  with  costs.  Defendant  to  receive  the 
$400  paid  into  Court.  Defendant's  claim  for  damages  by 
reason  of  injunction  reserved  to  be  tried  at  some  future  time. 


December  6th,  1902. 

divisional  court. 

BEAUDRY  V.  GALLIEN. 

Judgment— Reference  by  Coment     to   Experts — Misunderstanding   of 
Counsel  as  to  Purpose  of  Reference— Opening  up  Judgment. 

Appeal  by  defendants  from  judgment  of  local  Master  at 
Ottawa  in  mechanics'  lien  action,  tried  before  him,  finding 
$1,956  due  from  defendants  to  plaintiff.  The  question  in- 
volved the  examination  of  a  great  number  of  items  in  the 
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account  between  the  parties,  and  when  the  parties  were  pres- 
ent, ready  to  proceed  with  the  trial,  it  was  arranged  that  there 
sliould  be  a  reference  to  two  experts  to  go  over  the  accounk 
The  experts  did  so,  finding  due  from  defendants  to  plaintiff 
the  amount  for  which  judgment  was  given.  When  the  parties 
again  went  before  the  Master,  a  difference  of  opinion  arose  as 
to  what  result  the  examination  by  the  experts  was,  under  the 
arrangement,  to  have  had.  The  plaintiff's  counsel  said  it 
was  to  be  finally  binding:  the  defendants'  that  the  reference 
was  only  to  ascertain  the  amounts  payable  on  each  item,  if 
correct,  leaving  defendants  to  assert  that  they  were  not  liable 
for  some  or  any  of  them.  The  arrangement  had  not,  at  the 
time,  b(H?n  reduced  to  writing  by  either  counsel  or  by  the 
Master,  but  the  latter  s  recollection  of  it  corresponded  with 
that  of  plaintiff's  counsel,  and  he  entered  judgment  for  the 
amount  found  due  by  the  experts. 

What  the  arrangement  was,  was  the  only  qut^stion  on  the 
a])|)(^l.  The  appeal  was  heard  by  J'alconkridge,  C.J.,  ami 
Street,  J. 

G.  F.  Henderson,  Ottawa,  for  the  appellants. 

Owen  Kitchie,  Ottawa,  for  the  plaintiff. 

Street,  J.: — The  Court  can  not,  imder  the  circiiin- 
stances,  avoid  accepting  the  statement  of  defendants'  coun?el 
that  he  never  agreed  to  the  arrangement  which  the  Mast^-T 
found  to  have  been  the  one  stated  to  him  bv  counsel.  It  must 
be  concluded  that  the  parties  wqtq  not  ad  idem :  that  then^ 
was  a  misunderstanding.  See  Wilding  v.  Sanderson,  [189T| 
2  Ch.  534. 

Falcoxbrtdge,  C.J. : — T  assent  with  great  reluctance. 
The  result  is  most  unfortunate,  but  is  inevitable,  unless  de- 
fendants' counsel  is  to  be  held  guilty  of  bad  faith. 

Judgment  set  aside  and  matter  referred  to  local  Master 
for  trial  unfettered  by  finding  of  experts.     Xo  costs  of  apjx^^l. 
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December  8th,  1902. 
election  trial. 

Ee  south  OXFOED  PEOVIISrCIAL  ELECTIOX. 

Parliamentary  Elections— Corrupt  Practices— Hiring  Vehicles— 8 tatu^ 
tory  Declarations  of  Proposed  Witnesses  —  Saving  Clause  — 
**Tri/ling  Extent"— Personal  Charges  agaitist  Respondent— Dis- 
agreement of  Judges. 

The  particulars  of  the  petition  contained  114  distinct 
charges  of  corrupt  practices.  At  the  trial  before  Street 
and  Britton,  JJ.,  at  Woodstock,  evidence  was  given  as  to  24 
of  the  charges,  the  others  being  abandoned. 

G.  H.  Watson,  K.C.,  and  A.  G.  Slaght,  for  the  petitioners. 

S.  H.  Blake,  K.C.,  and  Edmund  Bristol,  for  the  respon- 
flent. 

Street  and  Britton,  JJ.,  were  unable  to  agree  as  to  two 
of  the  charges,  one  of  which  was  a  personal  charge  against 
the  respondent  of  having  corruptly  paid  to  one  Lloyd,  the 
hostler  at  an  hotel,  the  sum  of  $1 ;  and  the  other  of  which  was 
the  charge  of  bribery  by  an  agent.  The  only  charge  they 
both  held  to  have  been  proven  was  charge  No.  6,  to  the  effect 
that  John  W.  Patterson,  whose  agency  was  established  to  their 
satisfaction,  had  hired  horses  and  conveyances  from  two  livery 
stable  keepers  in  IngersoU,  for  the  purpose  of  conveying 
voters  to  and  from  the  polls  on  election  day. 

Street,  J.,  referred  to  the  practice  of  engaging  vehicles 
to  drive  voters  to  the  polls,  and  said : — 

There  is  no  doubt  that  at  every  election  numbers  of  public 
cabs  and  livery  vehicles  are  furnished  to  both  sides  for  the 
purpose  of  carrying  voters  to  the  polls,  and  I  think  I  am  not 
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wrong  in  saying  that  in  most  cases  these  are  paid  for  as  soon 
as  it  is  deemed  safe  so  to  do.  In  other  words,  the  law  upon 
this  subject  is  systematically  broken  or  evaded,  and  it  strikes 
me  as  most  desirable  that  some  change  should  be  made,  and 
that  the  use  for  election  purposes  of  public  conveyances  kept 
for  hire  should  either  be  prohibited  absolutely  on  the  day  of 
the  election,  or  their  owners  should  be  permitted  to  let  them 
out  on  election  days  at  the  usual  rates  of  hire. 

The  hiring  of  these  conveyances  by  Patterson  being  the 
only  corrupt  practice  proved  to  have  been  committed  in  the 
judgment  of  both  the  Judges  presiding  at  the  trial,  we  are 
asked  by  counsel  for  the  petitioner  to  hold  that  the  election 
is  void.  In  my  opinion,  however,  we  must  give  effect  to  the 
saving  clause  introduced  in  the  Act  by  sec.  172,  which,  though 
not  happily  expressed,  appears  to  me  to  be  intended  to  meet 
such  a  case  as  the  present,  where  the  corrupt  practices  proved 
are  of  such  trifling  extent  that  it  cannot  reasonably  be  sup- 
posed that  the  result  has  in  any  way  been  affected  by  them. 
Indeed,  if  we  are  not  to  apply  it  in  this  case,  we  must,  in 
effect,  hold  that  the  saving  clause  is  practically  a  dead  letter. 
The  proper  holding,  in  my  opinion,  must  be  that  the  corrupt 
practices  proved  have  not  voided  the  election,  and  that  the  re- 
spondent is  entitled  to  retain  his  seat. 

As  to  the  question  of  the  propriety  of  taking  statutory 
declarations  from  persons  giving  information  of  alleged  cor- 
rupt practices  was  much  discussed  during  the  trial  and  upon 
the  argument  before  us,  I  think  I  should  add  a  few  words 
with  regard  to  it.  The  impropriety  of  taking  such  declara- 
tions has  b^n  repeatedly  pointed  out,  and  the  reasons  why 
the  practice  is  improper  stated.  When,  however,  the  per- 
sons making  these  declarations  are  paid  sums  of  money  for 
making  them,  it  is  obvious  that  the  impropriety  is  greatly  in- 
creased. A  new  element  is  then  introduced,  adding  seriously 
to  the  difficulty,  already  sufficiently  great,  of  separating  the 
truth  from  the  mass  of  perjury  which  is  so  common  a  feature 
of  election  trials.  It  is  a  practice  which  is  not  only  improper, 
but  unwise,  for  it  goes  far  to  defeat  its  own  object  by  neces- 
sarily casting  an  increased  amount  of  suspicion  and  doubt 
upon  the  evidence  of  all  witnesses  who  state  that  they  have 
taken  bribes  for  their  votes. 

The  respondent  should  have  the  general  costs  of  the  peti- 
tion and  trial,  but  the  petitioners  may  set  off  their  costs  of 
the  charges  upon  which  they  succeeded,  and  there  should  be 
no  costs  to  either  party  of  the  charges  upon  which  we  have 
disagreed. 
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Britton,  J. — This  is  a  case  where,  at  the  inost,  whatever 
disagreement  there  may  have  been  or  suspicion,  if  any,  on  the 
part  of  either  or  both  Judges,  it  is  found  that  two  corrupt  prac- 
tices by  agents  of  the  respondent  have  been  committed.  If  these 
were  committed  with  the  knowledge  of  the  respondent,  then  his 
election  is  void,  but  the  relieving  clause,  174,  may  be  invoked 
against  disqualification.  If  without  the  knowledge  of  the 
respondent,  his  election  is  void  unless  these  corrupt  practices 
were  of  such  a  trifling  nature  or  extent  that  the  result  cannot 
have  been  affected  by  them  altogether  in  connection  with  other 
illegal  practices.  The  corrupt  practices  proved  were  the 
hiring  of  teams  by  J.  W.  Patterson  to  convey  voters  on  elec- 
tion day.  I  do  not  find  any  evidence  to  shew  that  either 
of  these  corrupt  acts  was  done  with  the  knowledge  of  the  re- 
spondent. Speaking  for  myself,  I  must  say  the  evidence  of 
the  respondent,  if  he  did  not  really  know  of  or  consent  to  the 
hiring  of  rigs,  might  have  been  more  full.  In  dealing  with 
a  serious  charge  of  this  nature  there  should  be  affirmative 
evidence  of  the  respondent's  knowledge  or  consent,  and  I  do 
not  find  that. 

Section  172  recognizes  that  there  may  be  a  corrupt  prac- 
tice of  a  trifling  nature  which  would  not  affect  the  result. 
The  question  then  is:  Has  this  election  been  reasonably  af- 
fected by  the  corrupt  practices  established  at  the  trial  ?  The 
vehicles  were  hired  to  convey  presumably  legal  voters  to  the 
polls.  The  question  of  influencing  cannot  be  considered,  as 
one  of  them  was  a  Liberal  and  the  other  a  Conservative.  As 
to  the  application  of  sec.  172,  I  have  read  carefully  the  sec- 
tions to  which  we  have  been  referred.  I  adopt  the  language 
of  Mr.  Justice  Ferguson  in  the  Hamilton  Case,  1  Elcc.  Cas. 
at  p.  524:  "As  to  whether  or  not  the  act  was  of  trifling  ex- 
tent, I  have  difficulty  in  perceiving  just  what  is  meant  by  the 
expression,  but  I  do  not  intend  to  add  to  what  has  been  said 
by  so  many  Judges  in  regard  to  the  difficulties  in  construing 
or  understanding  this  section.  The  reasoning  of  the  learned 
Chancellor  in  the  East  Simcoe  case  is  applicable  in  this  case. 
Chief  Justice  Cameron  says  the  section  is  pernicious  in  its 
effect  and  calculated  to  open  the  door  to  misconduct  in  elec- 
tions, but  the  section  is  there,  and  I  am  boimd  to  give  it 
enecx.     •     •     . 

To  deal  with  this  particular  case,  where  the  majority  was 
173,  we  cannot  say  otherwise  than  that  the  two  corrupt  acts 
proved  were  of  such  trifling  nature  and  extent  that  the  result 
cannot  reasonably  be  supposed  to  be  affected  by  them.  I 
therefore  agree  with  my  learned  brother  in  the  application 
of  this  section. 
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C.A. — CHAMBERS. 

SMITH  V.  HUNT. 

Appeal— To  Supreme  Court  of  Canada— Extension  of  IHme— Grounds 
for  Allotcinff— Negotiations  for  Settlement— Special  Circum- 
stances—Bona  Fide  Intention  to  Appeal, 

Motion  by  defendants  Hunt  and  Eoberts  for  an  order  ex- 
tending the  time  for  appealing  to  the  Supreme  Court  of  Can- 
ada from  the  judgment  of  the  Court  of  Appeal  (ante  598). 

D.  L.  McCarthy,  for  the  applicants. 

F.  A.  Anglin,  K.C.,  for  plaintiff. 

Moss,  C.J.O. — The  judgment  of  this  Court  was  delivered 
on  the  19th  September,  1902.  The  first  proceeding  taken 
toward  an  appeal  was  the  service  on  17th  November  of  a 
notice  of  intention  to  appeal,  but,  as  no  such  notice  was  neces- 
sary, its  service  was  material  only  as  evidence  of  the  inten- 
tion it  expressed. 

The  affidavit  filed  in  support  of  the  motion  set  out  that 
about  the  end  of  September  negotiations  for  a  settlement 
were  going  on,  and  that  these  continued  until  17th  Novem- 
ber, when  defendants  and  their  attorney  spent  all  day  with 
plaintiff's  solicitors,  ultimately  failing  to  reach  a  settlement. 
Thereupon,  as  the  defendants  alleged,  plaintiff's  solicitors 
were  advised  to  proceed  with  an  appeal.  Notice  of  appeal  was 
served  and  leave  to  serve  notice  of  this  motion  obtained  20th 
November. 

Upon  an  application  of  this  nature  it  lies  upon  the  appli- 
cant to  shew,  among  other  things,  a  bona  fide  intention  to 
appeal,  entertained  while  the  right  of  appeal  exists,  and  a 
suspension  of  further  proceedings  by  reason  of  some  special 
circumstances  in  consequence  of  which  they  are  held  in  abey- 
ance. No  such  case  was  made  out  here.  Further,  there  was 
no  evidence  of  any  communication  to  plaintiff  or  his  solicitors 
of  any  intention  to  appeal,  or  any  arrangement  or  any  imder- 
standing  that  the  time  for  appealing  should  not  be  considered 
as  running  during  the  negotiations.  In  spite  of  In  re  Man- 
chester Economic  Building  Society,  24  Ch.  D.  488,  where 
it  is  said  that  leave  should  be  granted  where  justice  require 
it,  no  leave  should  be  given  here;  and  in  any  case  no  extension 
should  in  any  event  have  been  granted  in  favour  of  the  de- 
fendant Eoberts,  who  did  not  appeal  from  the  judgment  at 
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the  trial,  but  as  respondent  urged  some  objections  to  the  judg- 
ment, chiefly  in  respect  to  the  jurisdiction  of  the  Court  and  to 
costs. 

Application  of  both  defendants  refused  with  costs. 


Falconbridge,  C.J.  December  9th,  1902. 

CHAMBERS. 

Re  BERGMAN  v.  ARMSTRONG. 

Division   Court— J  urisdictioii^ Action   for   Declaration   of  Right   to 

Rank  on  Insolvent  Estate. 

Motion  by  defendant  for  prohibition  to  the  1st  Division 
Court  in  the  county  of  Middlesex  against  further  proceed- 
ing on  a  judgment  obtained  in  that  Court  against  defendant, 
as  assignee  of  an  insolvent,  declaring  that  plaintilf,  as  an 
employee  of  the  insolvent,  was  entitled  to  rank  upon  the  in- 
fcolvent^s  estate  for  wages  earned  up  to  the  time  of  the  in- 
solvency, in  priority  to  ordinar}-  creditors. 

W.  H.  Blake,  K.C.,  for  defendant. 

W.  Davidson,  for  plaintiff. 

Palconbridge,  C.J.,  held  that  the  Division  Court  had 
no  jurisdiction  to  entertain  the  action  under  the  Division 
Courts  Act:  Whidden  v.  Jackson,  18  A.  R.  439.  It  would 
Jiave  been  supposed  that  the  amendment  made  to  sec.  22  of 
the  Assignments  and  Preferences  Act  (R.  S.  0.  ch.  147)  in 
the  revision  of  1897,  whereby  it  was  provided  that  in  case  an 
action  to  establish  a  claim  against  the  estate  of  an  insolvent 
was  brought  in  the  Division  Court,  the  summons  should  be 
swerved  upon  the  assignee,  was  intended  to  be  of  some  effect. 
The  question,  however,  came  before  Ferguson,  J.,  since  the 
amendment,  in  a  case  of  Perry  v.  Laughlin,  unreported,  and 
he  came  to  the  conclusion  that  there  was  no  jurisdiction  in 
the  Division  Court. 

Order  made  for  prohibition  as  asked.  Xo  costs,  the  earlier 
decision  not  having  been  reported. 


Boyd,  C.  December  9Tn,  1902. 

chambers. 

REX  V.  IIAYWARD. 
Criminal  La\c— Magistrate's  Conviction  for  Theft^J uvcnile  Offendei'— 
Place  of  Ijnprisonwent— Duration  of  fientence— Discharge— Order 
for  lurther  Detention—Circumstances. 

Motion  for  discharge  of  prisoner  brought  up  on  habeas 
corpus  from  the  Central  Prison.     The  information  was  for 


800 

stealing  eighty  cents  out  of  the  contribution  box  in  the  Con- 
gregational Church  at  Paris.  The  defendant  pleaded  guilty 
before  a  police  magistrate,  and  was  convicted  and  sentenced 
to  imprisonment  for  two  years  in  the  Provincial  Keforma- 
tory.  The  magistrate  was  informed  that  the  defendant  was 
over  seventeen  years  of  age,  and  this  was  sworn  to  on  this 
application.  A  formal  commitment  to  the  reformatory  was 
made  out,  under  which  the  prisoner  was  received  there,  but 
he  was  sent  thence  to  the  Central  Prison  without  any  formal 
direction. 

E.  E.  A.  DuVernet  and  Gordon  J.  Smith,  Paris,  for  the 
prisoner. 

Frank  Ford,  for  the  Crown. 

Boyd,  C,  held  that  there  had  here  been  a  miscarriage, 
first  in  sending  a  boy  over  17  years  of  age  to  the  reformatory, 
and  next  in  sending  him  on  a  sentence  of  two  years  to  the 
Central  Prison,  whereas  a  sentence  of  less  than  two  years 
only  should  be  to  the  Central  Prison,  and  a  sentence  for  not 
less  than  two  years  to  the  Penitentiary:  Criminal  Code,  ^c. 
f^55;  R.  S.  C.  ch.  183,  sec.  19.  Therefore,  upon  the  papers, 
no  legal  authority  appeared  to  authorize  the  warden  of  the 
Central  Prison  to  receive  and  detain  the  defendant. 

On  the  question  of  whether  the  case  was  a  proper  one  for 
furthw  detention,  under  sec.  752  of  the  Code,  and  on  a  con- 
sideration of  the  facts,  bringing  the  case  under  Reg.  v.  Ran- 
dolph, 32  0.  R.  212,  the  Chancellor  held,  that  the  matter  fell 
to  be  dealt  with  under  sec.  783  of  the  Code,  the  correct  read- 
ing of  sec.  785,  suggested  by  the  gloss  on  the  margin,  being 
to  comprehend  summary  trial  in  "  certain  other  cases  "  than 
those  specifically  enumerated  in  sec.  783.  When  the  case  in 
reality  falls  under  sec.  783  (a),  it  is  to  be  treated  as  a  com- 
paratively petty  offence,  with  the  extreme  limit  of  incarcera- 
tion fixed  at  six  months. 

Discharge  of  prisoner  ordered,  he  having  been  imprisoned 
since  2nd  October,  not  being  now  in  lawful  custody,  and  being 
a  first  offender.  Xo  action  to  be  brought  against  anyone  by 
reason  of  imprisonment. 

Boyd,  C.  December  9th,  1902. 

weekly  court. 

LEDUC  V.  BOOTH. 

Will-^Constructionr-Provision  for  Maintennnce  of  Person— Altema- 

five  Provision. 

Motion  by  plaintiff  for  judgment  on  the  pleadings  in  an 
action  brought  for  a  declaration  of  the  true  construction  of 
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1 

the  will  of  James  Eve's,  and  for  arrears  of  an  annuity  granted 
thereby.  By  the  will  all  testator^s  real  and  personal  property 
was  bequeathed  to  William  Booth  (the  defendant)  on  con- 
dition that  he  should  pay  $50  per  month  to  the  plaintiff,  "  she 
also  to  have  the  use  of  the  house  where  I  now  live/^  By  a 
codicil  the  will  was  varied  by  providing  that  if  William  Booth 
'•  in  his  own  absolute  judgment  is  of  opinion  that  it  will  be 
best  for*'  the  plaintiff  '^to  be  cared  for  in  some  institution 
or  hospital,  .  .  .  then  the  said  William  Booth  shall  have 
the  right  ...  to  place  her  in  a  place  where  she  may  re- 
ceive proper  care,  attention,  and  necessaries  for  one  in  her 
condition  .  .  .  and  may,  with  the  consent  of  the  plaintiff, 
*'  remove  her  to  one  of  the  institutions  carried  on  under  his 
direction.^^  After  the  removal  of  plaintiff  to  the  hospital 
the  provision  as  to  the  plaintiff^s  occupation  of  testator^s 
house  was  declared  to  be  void,  and  the  codicil  further  pro- 
vided that  the  payment  of  the  $50  per  month  "  shall  not  be 
a  charge  upon  my  property,  real  or  personal.^^ 

J.  E.  Jones,  for  plaintiff. 

A.  Hoskin,  K.C.,  for  defendant. 

Boyd,  C. — In  August,  1901,  the  defendant  camo  to  the 
conclusion,  and  made  it  known  to  the  plaintiff,  that  it  would 
be  for  her  welfare  to  give  up  keeping  house  and  take  the  sub- 
stituted benefit  contemplated  by  the  will  and  left  to  be  brought 
into  effect  by  the  absolute  judgment  of  the  defendant.  He 
was  to  have  the  right  and  authority  to  place  her  in  a  suitable 
institute,  with  this  limitation,  that,  if  the  institution  was 
one  carried  on  under  his  direction,  (i.e.,  as  part  of  the  organ- 
ization of  the  Salvation  Army)  then  the  removal  of  the  plain- 
tiff was  to  be  with  her  consent.  The  will  is  not  to  be  read 
as  requiring  the  consent  of  the  plaintiff  if  the  defendant 
selected  an  independent  and  sufficiently  adequate  house  for 
aged  and  infirm  persons.  This  he  has  done  in  the  selection 
he  has  made,  and  he  is  willing  that  the  plaintiff  should  take 
any  other  place  of  a  similar  nature,  and  not  too  expensive, 
if  she  prefers  it. 

Judgment  declaring  defendant  to  be  entitled  to  possession 
of  the  house,  and  to  cease  the  payment  of  the  $50  per  month, 
and  charging  him  with  no  further  sum  than  $17  per  month, 
since  December,  1901 ;  directing  him  (as  in  terms  of  his  offer) 
to  allow  plaintiff  $15  pocket  money,  pay  her  expenses  at  a 
home  not  under  his  direction,  and  pay  the  costs  of  the  liti- 
gfition. 
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TRIAL. 

COTE  V.  mei.()c:he. 

Mortgage— Default  of  Payment  of  Interest— Possession. 

The  husband  of  the  plaintiff  had,  before  he  died,  in  order 
to  befriend  defendant,  taken  a  deed  of  the  land  in  question 
in  his  own  name,  and  executed  a  mortgage  back  for  part  of 
the  purchase  money.  The  mortgagee  died,  and  the  plaintiff, 
not  as  administratrix  of  her  husband's  estate,  but  out  of  her 
own  moneys,  bought  the  mortgage  and  took  an  assignment 
thereof  from  the  executors  of  the  mortgagee,  who  had  threat- 
ened her  with  legal  proceedings. 

The  plaintiff  now  claimed  possession  of  the  land. 

A.  H.  Clarke,  K.C.,  for  plaintiff. 

D.  R.  Davis,  Amherstburg,  and  F.  H.  A.  Davis,  Amherst- 
burg,  for  defendant. 

Falconbridge,  C.J.,  said  that  it  was  very  unfortunate 
that  the  matter  could  not  have  been  accommodated  without 
costly  litigation.  No  interest  having  been  paid  by  defendant 
since  March,  1901,  the  plaintiff  was  entitled  to  possession. 

Judgment  for  plaintiff  without  costs. 

December  9th,  ld02. 
C.  A. 

BERTUDATO  v.  FAUQUIER. 

Master  and  IS  errant— Injury  to  Servant— Workmen  s  Compensation 
Act— Railway  Contractors— Sub-contractors— Question  of  LiaMity 
-^Ruling  of  Trial  J udge— Questions  for  Jury— New  TrUU. 

Appeal  by  defendant  from  judgment  of  Lount,  J.,  in 
favour  oF  plaintiffs  upon  the  findintrs  of  a  jury,  for  $900 
and  costs  in  an  action  under  the  Workmen's  Compensation 
Act  and  at  common  law.  The  plaintiff,  who  was  a  workman 
upon  railway  construction  work,  was  injured  by  a  stone 
thrown  by  a  blast.  The  chief  question  in  the  appeal  was 
whether  the  plaintiff  was  in  fact  employed  by  defendants, 
who  were  the  principal  contractors,  or  by  independent  sub- 
contractors. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
Gakrow,  JJ.A. 

E.  E.  A.  DuVernet,  for  appellants. 

A.  H.  Marsh,  K.C.,  and  W.  R.  Wadsworth,  for  plaintiff. 

On  24th  November  the  Court  intimated  that  the  appeal 
would  be  allowed  and  a  new  trial  directed. 
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Reasons  for  judgment  were  afterwards  given  by 

OSLKK,  J.  A. : — The  plaintiff,  when   nijuie<I,  whs  at,  the 
place    provided    for    the    men    to  sleep    and    cook    their 
food.    The   questions    upon    which    the    appeal    was  taken 
were    whether    the    effect    of    a     contract    between     de- 
fendants   and    Chambers    and    Bell    was    to    make    the 
latter    sub-contractors    for    the    former,    and    whether    the 
liability    of   defendants   to   the    plaintiff   was    thereby    ex- 
cluded.    There  is  not  much  room  for  doubt  that  the  contract 
in  question  was  in  terms  a  sub-contract  for  the  performance 
of  that  for  which  defendants  had  contracted,  and  that,  there- 
fore, if  at  the  time  of  the  accident  the  work  was  really  being 
carried  on  under  this  contract,  the  defendants  would  be  liable, 
if  at  all,  only  under  the  provisions  of  sec.  4  of  the  Workmen's 
Compensation  for  Injuries  Act.     The  evidence  would  not 
warrant  a  recovery  under  that  section,  although  the  sleeping 
place  at  which  plaintiff  was  hurt  was  provided  by  the  defend- 
ants, if  the  defendants  were  not  themselves  carrying  on  the 
work,  since  the  sleeping  place  might,  as  circumstances  re- 
quired it,  have  been  moved  according  to  the  best  judgment 
of  those  actually  engaged  in  control.     The  more  serious  ques- 
tion was  as  to  who  was  in  fact  carrying  on  the  work,  and  as 
to  the  evidence  tending  to  shew  that,  whatever  was  the  effect 
of  the  sub-contract,  the  defendants  were  themselves  in  actual 
control.     The  defendants  were  entitled  to  a  clear  and  distinct 
ruling  of  the  trial  Judge  as  to  whether  the  document  they 
relied  upon  was,  as  they  contended,  a  sub-contract.    This  they 
did  not    obtain,  and  if  the  document  had  been  construed  as 
would  have  been  proper,  namely,  as  a  sub-contract,  the  dis- ' 
tinct  issue  might  then  have   been   presented   to   the   jury, 
whether  it  had  been  abandoned,  and  whether  the  work  was  in 
fact  being  done  by  defendants  or  by  Chambers  and  Bell  in- 
dependently.    The  trial  was  not  satisfactory  in  this  regard, 
and  the  persons  who  could  have  cleared  up  much  of  the  con- 
fusion were  not  called. 

New  trial  ordered,  before  which  plaintiff  may  determine 
on  what  clause  of  the  Workmen's  Compensation  for  Injuries 
Act  he  will  rest  his  case.  * 


December  9th,  1902. 
C.  A. 

DODGE  V.  SMITH. 

Appeal— Leave  to  Adduce  Further  Evidence. 

Motion  by  plaintiffs  for  leave  to  adduce  further  evidence 
on  their  appeal  to  the  Court  of  Appeal  from  the  decision  of  a 
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Divisional  Court,  (ante  46,  3  0.  L.  R.  305)  reversing  the 
judgment  of  the  trial  Judge,  which  was  in  favour  of  plaintiffs, 
and  dismissing  the  action. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs. 

G.  H.  Watson,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  G.J.O.,  Maclennan, 
Garrow,  Maclaren,  J  J.  a.)  was  delivered  by 

Moss,  C.J.O. : — fljeave  should  be  given  to  adduce  in  evid- 
ence the  letters  referred  to  on  the  affidavits,  and  such  explan- 
atory oral  testimony  as  may  be  deemed  necessary,  and  de- 
fendants should  be  at  liberty  to  answer  the  evidence  adduced 
by  plaintiffs.  Evidence  to  be  taken  before  County  Judge  of 
Frontenac  and  returned  by  him  to  this  Court,  unless  parties 
agree  to  have  it  taken  at  the  approaching  Assizes  at  Kingston. 

OsLER,  J. A.  December  9th,  1902. 

c.A. — chambers. 

BAIN  V.  OOPP. 

Appeal— Court  of  Appeal— Leave  to  Appeal— Grounds— Life  Insuranre 

—Title  to  Moneys. 

Motion  by  plaintiff  for  leave  to  appeal  from  the  decision 
of  a  Divisional  Court  (ante  784)  affirming  the  judgment  of 
MacMahon,  J.  (ante  706),  at  the  trial,  determining  in  favour 
of  defendants  the  question  of  title  to  £2,500  paid  into  Court 
by  the  Star  Life  Insurance  Company.  The  company  took  a 
mortgage  from  defendants,  who  covenanted  to  take  out  a 
policy  in  the  company,  to  be  deposited  with  them  as  collateral 
security.  A  life  offered  by  defendants  having  been  rejected, 
they  procured  one  W.  L.  Bain  to  apply  to  the  company  for 
a  policy,  and  one  was  issued  in  his  favour,  which  was  assigned 
by  Bain  to  the  defendants,  who  paid  all  the  premiums  thereon. 
Bain  died,  and  the  company  paid  the  amount  of  the  policy 
into  Court,  leaving  the  question  of  the  right  to  the  money  to 
be  determined  in  this  interpleader  issue,  in  which  the  ad- 
ministrator of  W.  L.  Bain's  estate  was  plaintiff,  and  the  mort- 
gagors, the  assignees  of  the  policy,  defendants. 

Plaintiff  applied  for  leave  to  appeal  on  the  sole  ground 
that  the  policy  was  void  under  sees.  1  and  2  of  the  statute  of 
Geo.  in. 

J.  W.  McCuUough  and  S.  W.  McKeown,  for  plaintiff. 

W.  N.  Tilley,  for  defendants. 

OsLER,  J.A. : — If  the  company  had  chosen  to  be  dishonest, 
they  might  have  resisted  payment  on  the  ground  taken,  but, 
having  acted  as  a  respectable  company  usually  does  when  they 


805 

Jiave  received  the  benefit  of  the  premiums,  and  having  paid 
the  money  into  Court,  the  statute  is  out  of  the  question.  If 
the  action  had  been  nipon  the  policy,  the  Court  might  have 
taken  notice  of  the  illegality  and  refused  relief  against  the 
company  even  if  they  had  not  set  it  up:  Gedge  v.  Royal  Ins. 
"Co.,  [1900]  2  Q.  B.  214.  It  is,  however,  now  a  question  of 
the  title  to  the  money  paid  into  Court,  and  all  evidence  of 
the  origin  of  the  policy  is  irrelevant.  If  the  plaintiff  set  up 
the  illegality,  and  shewed  that  the  policy  was  void,  that  would 
effectually  defeat  his  own  title,  while  the  defendants  could 
•establish  their  claim  without  proof  of  more  than  the  policy 
itself,  admitted  by  tlie  Company,  and  the  assignment  thereof 
to  them,  in  view  of  which  it  is  not  easy  to  see  what  right  the 
deceased  or  his  administrator  could  have.  Worthington  v. 
Curtis,  1  Ch.  D.  419,  is  a  satisfactory  authority  for  the  view 
that  where  the  contest  is  between  rival  claimants  to  the  policy 
moneys  which  the  insurance  company  have  paid,  without 
regard  to  possible  defences,  the  Court  will  look  no  further 
than  to  the  title  which  they  may  be  able  to  establish  as  be- 
tween themselves. 

Motion  for  leave  to  appeal  refused  with  costs. 


Boyd,  C.  December  10th,  1902. 

chambers. 

Ee  EOCHOX  v.  WELLIXGTOX. 

Division  Court— Attachment  of  Debts --Wages  of  Debtor  —  Married 
Man— Proof  of  Being— Error  in  Ruling  as  to  Evidence— Prohi- 
bition. 

Motion  by  primary  debtor  to  prohibit  the  clerk  of  the  4th 
Division  Court  in  the  district  of  Xipissing  from  paying  over 
io  the  primary  creditors  a  greater  sum  than  $7.03  out  of 
$32.03  paid  into  Court  by  the  garnishees,  the  employers  ot 
the  primary  debtor,  the  former  sum  being  the  w^hole  amount 
due  by  them  to  the  primary  debtor  for  wages.  The  Judge  in 
the  Court  below  decided  that,  as  it  was  not  proved  that  the 
primary  debtor  was  a  married  man,  the  whole  amount  should 
be  paid  over  to  the  primary  creditors. 

W.  E.  Middleton,  for  the  primary  debtor. 

E.  Bayly,  for  the  primary  creditors. 

Boyd,  C.  : — All  the  evidence  adduced  went  to  shew  that 
the  primary  debtor  was  a  married  man,  with  a  number  of 
children,  whom  he  supported,  and  the  fact  was  made  out  with 
reasonable  clearness  and  sufficiency  as  a  matter  of  repute 
extending  over  at  least  four  years.     The  decision  below  was 
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not  founded  upon  conflicting  evidence,  but  upon  the  theory 
that  the  best  evidence  must  be  given,  and  that  it  was  essential 
to  produce  the  debtor  (who  could  not 'be  found)  and  prove 
the  fact  of  actual  marriage  by  him.  This  was  a  wrong  as- 
sumption in  point  of  law,  by  which  was  nullified  the  bene- 
ficial effect  of  the  exemption  as  extended  to  labourers'  wages 
up  to  $25  from  the  effects  of  compulsory  process.  Prohibi- 
tion as  asked  on  authority  of  Elston  v.  Rose,  L.  R.  4  Q.  B.  5, 
and  Liverpool  Gas  Co.  v.  Everton,  L.  R.  6  C.  P.  414.  No 
costs. 


Boyd,  C.  December  10th,  1902. 

chambers. 

Re  JOHNSTOX,  CHAMBERS  v.  JOHNSTOX. 

Will-'Comtruc'tion—BeqHi'Ht  to  One  for  Ine  of  a  Church— Trust- 
Mixed  Fund^Perpetuitp, 

Motion,  by  executors  for  directions  as  to  disposition  of 
$2,000,  part  of  estate  of  James  Johnston.  The  testator  made 
his  will  more  than  six  months  before  his  death,  therebv  direct- 
ing  that  land  should  be  sold  and  out  of  the  mixed  realty  and 
personalty,  $2,000  paid  to  the  Rev.  X.  W.  for  the  use  of  the 
Reformed  Presbvtcrian  Church.  He  added  tliat  such  sum 
was  to  be  expended  by  X.  W.  in  the  manner  best  calculated 
by  him  to  advance  the  principles  of  the  church. 

W.  M.  Douglas,  K.C.,  for  the  executors. 

D.  W.  Saunders,  for  the  Reformed  Presbyterian  Churcli. 

J.  G.  O'Donoghue,  for  next  of  kin. 

Boyd,  C.  : — This  is  a  bequest  of  moneys  derived  from 
the  lands,  to  X.  \V.  as  trustee  for  the  church  name<l,  and  it 
is  valid  under  sec.  24  of  the  Religious  Institutions  Act  (R. 
S.  0.  ch.  307).  The  person  named  haying  exercised  the 
functions  of  his  trusteeship  by  granting  the  fund  (as  X.  W. 
had  done),  to  the  church,  there  the  fund  was  at  home,  and 
should  not  l)e  disturbed.  So  far  as  the  $2,000  came  out  of 
personalty  no  o])jection  could  arise  as  to  perpetuity.  Costs 
out  of  e^^tate. 


MacMahon,  J.  December  10th,  190-2. 

TRIAL. 

PHELPS  v.  McLACHLIX.  * 

Sale  of  Goods— Refusal  of  Vendor  to  Deliver  until  Payment— Breach 

of  Contract— Damages— Reference. 

Action   for  damages   for  non-delivery  of  certain  poles, 
under  a  written  contract,  which,  as  the  plaintiff  contended, 
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he  could  not  be  called  upon  to  pay,  until  the  poles  had  been 
first  inspected  and  passed  by  both  parties,  and  defendants 
had  supplied  the  cars  and  shipped  the  poles.  The  defendants 
contended  that  if  the  poles  had  been  on  the  ground  for  thirty 
days  and  an  estimate  was  made  after  the  thirty  days  had 
elapsed,  the  plaintiflE  was  obliged  to  make  immediate  pay- 
ment; otherwise  they  (defendants)  were  not  called  upon  to 
deliver. 

W.  R.  Riddell,  K.C.,  and  R.  J.  Slattery,  Amprior,  for 
plaintiff. 

6.  F.  Henderson,  Ottawa,  and  D.  J.  McDougal,  Ottawa, 
for  defendants. 

MacMahon,  J.,  held  that  both  parties  were  wrong  in 
their  interpretation  of  the  contract  on  these  points,  but  that 
the  plaintiff  was  justified  in  treating  the  defendants'  letter 
to  him  of  the  2nd  August,  in  which  they  refused 'to  load  the 
poles  until  payment,  as  a  breach  of  contract  to  deliver,  and 
in  rescinding  the  contract. 

Judgment  for  plaintiff,  with  a  reference  to  the  Master  at 
Ottawa  to  assess  the  damages  the  plaintifi[*has  sustained  from 
the  non-delivery  of  such  poles  as  defendants  had  on  hand 
under  the  estimate  (20,000)  referred  to  in  the  contract,  and 
which  would  pass  inspection. 


Boyd,  C.  December  11th,  1902. 

weekly  court. 

ATTORXEY-GEXERAL   v.    TOROXTO    GEXERAL 

TRUSTS  CORPORATIOX. 

Kcvenue— Succession    Duty— Provisions    of    Willr— Future    Estates— 
huture  Enjoyment— Duty  not  Presently  Payable. 

Stated  case,  submitting  to  the  Court  the  question  whether 
or  not  the  property  disposed  of  by  paragraphs  11  to  23  of  the 
will  of  Hugh  Ryan,  was  presently  liable  to  the  payment  of 
succession  duty  under  sec.  12  of  the  Succession  Duties  Act. 
The  estate  was  vested  in  the  Toronto  General  Trusts  Cor- 
poration, the  trustees  and  executors,  upon  trust  to  collect  the 
income  and  apply  tlie  whole  net  income  for  the  benefit  of  the 
children  and  children's  children  for  twenty-one  years  after 
the  death  of  the  testator.  At  that  time,  or  upon  the  death  of 
the  last  surviving  child,  the  capital  of  the  estate  was  to  be 
divided  among  the  specified  members  or  descendants  of  tes- 
tator's family.  In  tlie  first  twenty-one  years  after  the  death 
of  the  testator,  the  trustees  had  a  discretion  as  to  the  distribu- 
tion or  accumulation  of  the  income,  which  was  to  be  divided 
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into  fourths :  one-fourth  being  intended  for  the  benefit  of  each 
of  the  four  children  of  testator.  After  the  end  of  the  twenty- 
one  years  and  before  the  death  of  the  last  surviving  child, 
distribution  was  to  be  made,  with  the  accumulations  of  in- 
come, among  all  the  beneficiaries.  The  children  and  their 
families  were  absolutely  entitled  to  the  beneficial  use  of  ail 
the  income  during  the  period  beginning  twenty-one  years 
after  testator's  death  and  the  death  of  his  last  surviving 
child.  During  the  twenty-one  years  the  children  were  not 
absolutelv  entitled  to  the  whole  income  from  vear  to  year, 
but  the  frame  of  the  will  was  such  that  the  trustees,  m  loco 
J  arentis,  should  exercise  a  discretion  to  have  each  or  all  sup- 
ported and  maintained  with  as  large  an  allowance  as  would 
be  beneficial  and  advantageous  to  them,  and  further  that,  if 
the  whole  income  was  not  expended  in  its  fourfold  division, 
the  accumulations  should,  at  the  end  of  the  twentv-one  vears 
or  sooner,  be  paid  to  such  of  the  family  group,  who  had  been 
maintained,  as  the  trustees  should  decide. 

G.  F.  Shepley,  K.C.,  for  the  Attorney-General. 

J.  J.  Foy,  K.C.,  for  the  trustees. 

E.  F.  B.  Johnston,  K.C.,  for  the  beneficiaries. 

Boyd,  C.  : — There  is  a  plainly  marked  future  period  at 
which  the  estate  is  to  be  divided.  Till  then  the  income  is  to 
be  applied  for  the  maintenance  of  the  children,  and,  if  not  all 
so  applied,  is  to  be  accumulated  for  the  benefit  of  the  children 
at  the  end  of  twentv-one  vears.  The  scheme  of  the  Sucoes- 
sion  Duties  Act  is  to  provide  for  a  duty  on  succession  to  pro- 
perty by  persons  succeeding  to  eetates  or  interests  in  pro- 
perty by  testate  or  intestate  title.  The  Act  provides  for  the 
present  payment  of  the  duty  on  the  present  possession  or 
enjoyment  of  the  estate.  In  the  case  of  future  estates,  the 
duty  is  not  to  be  levied  until  the  person  shall  come  into  actual 
po.^session  by  the  determination  of  the  prior  estate  for  life  or 
years.  Here,  there  was  a  prior  interest  for  life  or  yeare 
(according  to  the  event  in  fact)  in  which  the  trustee  (stand- 
ing in  loco  parentis)  was  entitled  to  the  present  income  of  the 
property,  and  was  to  be  so  entitled  until  the  time  arrived  when 
the  corpus  was  to  be  divided.  The  trustee  was  not  entitled  to 
the  beneficial  enjoyment  of  this  income,  but  the  Act  did  not 
use  the  word  "  beneficial,"  though  that  was  found  in  the  new 
section  substituted  for  sec.  11  (2)  in  1901.  The  trustee, 
nevertheless,  collected  and  held  for  the  enjoyment  and  sup- 
port of  the  beneficiaries,  and  the  whole  of  each  year's  income 
might  be  so  expended  during  or  at  the  end  of  the  21  years. 
This  share  of  testamentary^  disposition  satisfied  the  meaning 
of  the  statute,  that  where  there  was  a  present  enjoyment  there 
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should  be  a  present  payment  of  the  duties,  based  upon  the 
estate  or  interest  which  was  enjoyed.  In  this  case  that  was 
the  prior  estate  for  years  or  the  life  of  the  longest  lived  of 
the  children — ^after  which  came  the  future  estate  in  fee,  not 
now  to  be  levied  upon  for  the  payment  of  duty. 
Stated  case  answered  in  favour  of  defendants. 


Boyd,  C.  December  12th,  190^. 

chambers. 

Re  NAYLOR. 

Will— Devise  in  Trust  for  Church  after  Expiry  of  Life  Estates- 
Time  of  Makim  Will— Statute. 

IVlotion  by  executors  for  order  declaring  the  construction 
of  a  will,  the  question  presented  being  with  respect  to  a  devise 
in  trust  to  the  Western  Circuit  of  the  Bible  Christian  Metho- 
dist Church  after  the  expiry  of  life  estates. 

W.  E.  Middleton,  for  the  executors. 

W.  F.  Kerr,  Cobourg,  for  the  Church. 

Boyd,  C.  : — The  will  was  made  more  than  six  months- 
before  the  testator's  death.  Therefore  it  was  valid  under 
R.  S.  0.  1877  ch.  216,  sec.  19,  and  since  the  title  of  the 
church  first  arose  on  the  expiry  of  the  life  estates,  which  was 
the  period  of  "  acquisition ''  within  the  meaning  of  sec.  12  of 
the  Act  referred  to,  the  church  might  hold  the  land  for  seven 
3^ear8.  Since  the  devise  was  covered  by  this  clause  of  the 
statute,  it  did  not  appear  necessary  to  consider  the  various 
cases  cited  and  points  urged.    Costs  out  of  the  estate. 


MacMahon,  J.  December  12th,  1902. 

TRIAL. 

BERRY  V.  DAYS. 

Covenant— Restraint  of  Trade  — Breach — Waiver— Injunction— Dam- 

ages— Reference, 

Action  to  recover  damages  for  an  alleged  breach  by  the 
defendant  of  a  covenant,  contained  in  a  bill  of  sale  of  defen- 
dant's drug  business  to  the  plaintiff  and  his  son,  that  he 
(defendant)  would  not  ^*  directly  or  indirectly  engage  in  the 
drug  business  in  the  village  of  Lucknow  or  within  a  radius  of 
ten  miles  therefrom  during  a  term  of  five  years :  and  that  he 
will  not  open  or  have  part  in  a  third  or  further  drug  store  In 
the  said  village  during  a  term  of  ten  years."  The  plaintiff 
subsequently  promoted  a  partnership  drug  business  between 
his  son  and  defendant,  his  interest  in  which,  however,  the 
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latter  sold,  and,  as  was  admitted,  opened  a  third  or  further 
drug  store  in  the  village. 

W.  Proudfoot,  K.C.,  and  P.  A.  Malcomson,  Lucknow,  for 
plaintiff. 

H.  Morrison,  Lucknow,  for  defendant. 

MacMahon,  J. : — There  were  two  distinct  covenants  by 
defendant,  one  not  to  engage  in  a  drug  business  in  the  village 
or  within  ten  miles  during  five  years,  and  the  other  not  to 
open  or  have  part  in  a  third  or  further  drug  store  in  the 
village  during  ten  years.  By  permitting  defendant  to  enter 
into  partnership  with  his  son  in  an  already  existing  business, 
plaintiff  had  waived  the  breach  of  the  first  covenant,  but  not 
of  the  second.  See  Barwell  v.  Inns,  24  Beav.  307;  Pamell 
V.  Dean,  31  O.  R.  517;  Koper  v.  Hopkins,  29  0.  R.  584. 

Injunction  granted  restraining  defendant  from  having 
any  part  or  interest  in  any  third  or  further  drug  store  in  the 
village  of  Lucknow  during  the  remaining  period  of  ten  years. 
Reference  to  the  local  Master  at  Goderich  as  to  damages. 
Costs  of  action  and  reference  to  be  paid  by  defendant. 


December  12th,  1902. 
election  trial. 

Re  LENNOX  PROVINCIAL  ELECTION. 

PERRY  V.  CARSCALLEN. 

Parliamentary  Elections— Corrupt  Practices— Bribery  by  Respondent 
—Bribery  by  Agents— Evidence— Hiring  Vehicles  —  Payment  for 
Vehicles  on  Polling  Day, 

I 

Petitioii  tried  at  Napanee  before  Osler  and  Maclexnan, 
JJ.A. 

G.  11.  Watson,  K.C.,  and  W.  S.  Herrington,  Napanee,  for 
petitioners. 

Walter  Cassels,  K.C.,  E.  Bristol,  and  6.  R  Ruttan,  Nap- 
anee, for  the  respondent. 

At  the  trial  judgment  was  reserved  on  five  charges,  num- 
bers 22,  29,  30,  43,  52. 

Charge  22  was  a  personal  charge  against  the  respondent 
of  bribery  of  one  Whisken  by  giving  him,  at  the  close  of  a 
meeting  in  a  hall  at  Bath,  of  which  he  was  caretaker.  50 
cents  more  than  the  usual  fee  for  his  trouble  about  the  hall, 
and  asking  him  at  the  same  time  for  his  vote. 
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OsLER,  J.A.,  held  that,  even  if  there  was  a  suspicion 
(which  there  was  not)  of  the  truth  of  the  respondent's  denial, 
the  payment  of  the  trifling  additional  sum  over  and  above 
what  was  perfectly  legitimate,  should,  both  as  to  fact  and 
intent,  be  proved,  if  not  to  a  demonstration,  yet,  at  the  least, 
so  as  to  produce  moral  certainty,  and  even  this  had  not  been 
done. 

Maclennan,  J.A.,  held  that  it  was  impossible  to  give 
credence  to  the  account  which  the  respondent  gave  of  the 
transaction,  contradicting  the  evidence  of  Whisken,  having 
regard  also  to  the  respondent's  account  of  the  sum  of  $500 
received  by  him  from  the  Conservative  Association,  and  the 
two  sums  of  $100  each  received  by  him  from  Alexander 
Carscallen  and  Uriah  Wilson  respectively,  and  therefore 
the  charge  must  be  found  to  have  been  established. 

Owing  to  difference  of  opinion,  charge  dismissed. 

Charge  No.  29  was  as  to  the  bribery  of  E.  T.  Jones  by 
the  payment  to  him  of  $2.25  to  induce  him  to  vote  for  re- 
spondent, or  for  hire  and  payment  for  his  employment  in 
carrying  voters  to  the  poll  in  violation  of  sec.  159  (1)  (a) 
and  (c)  of  the  Election  Act. 

The  Court  held  that  there  was  not  the  least  pretence 
that  this  was  a  corrupt  payment. 

Charge  No.  30  was  as  to  a  payment  to  John  Smith,  similar 
to  that  made  to  R.  T.  Jones. 

Dismissed  on  the  same  ground. 

Charge  No.  43  was  as  to  the  payment  by  James  A.  Wilson 
of  $1  to  F.  W.  Parkinson  to  induce  him  to  vote  for  respon- 
dent. The  charge  was  made  by  Parkinson  and  categorically 
d^iied  by  Wilson. 

OsLER,  J.A.,  held  that  as  there  was  no  corroboration  of 
Parkinson's  statement,  or  any  circumstances  which  would 
lead  to  its  being  preferred  to  Wilson's,  but  rather  the  con- 
trary, the  charge  must  be  dismissed. 

Maclennan,  J.A.,  held  that  the  fact  of  the  payment 
ought  to  be  regarded  as  proved,  but  that  there  was  no  suffi- 
cient evidence  of  Wilson's  agency,  and  that  the  charge  should 
be  dismissed. 

Charge  No.  52  was  as  to  the  hiring  by  the  candidate  and 
his  financial  agent  and  other  agents,  and  their  payment  tfor 
or  promise  to  pay  for,  vehicles  to  carry  voters  to  and  from 
the  poles. 

The  Court  held  that,  although  the  liverymen  had,  be- 
fore the  day  of  the  election,  charged  the  candidates  more 
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than  they  charged  at  other  times  for  the  use  of  vehicles,  thia 
was  done  to  protect  themselves  from  loss  by  furnishing  their 
conveyances  gratis  (as  they  did)  to  the  friends  of  both  can- 
didates on  election  day,  and  that  although,  if  the  overcharg- 
ing had  been  done  by  arrangement  with  the  candidates  or 
their  agents,  it  would  probably  have  been  an  unsuccessful 
attempt  to  evade  the  statute,  yet  as  the  petitioner  had  not, 
as  was  necessary,  made  out  a  clear  case  on  plain  evidence  of  a 
charge  made  or  intended  to  be  made  for  the  use  of  the  vehicles 
on  election  day,  the  charge  against  respondent  must  be  dis- 
missed. 


December  12th,  1902. 
divisional  court. 

REX  V.  McGINXES. 

Convictions-Motion  for  Rule  nisi   to    Quash — Untenable   Grounds- 
Like  Motions  in  Other  Cases— Rule  Granted  on  Tenns. 

Motion  by  defendant,  on  return  of  a  writ  of  certiorari^ 
for  a  rule  nisi  to  quash  his  conviction  by  a  justice  of  the  peace 
for  the  county  of  Simcoe,  at  Bradford,  for  an  alleged  offence 
against  the  Master  and  Servant  Act,  E.  S.  0.  ch.  157.  as 
amended  by  1  Edw.  VII.  ch.  12,  sec.  14,  in  leaving  the  em- 
ployment of  one  Stoddart  before  repaying  the  cost  of  trans- 
portation advanced  as  wages. 

S.  B.  Woods,  for  defendant,  contended  that  the  informa- 
tion disclosed  no  offence,  or  at  most  the  offence  of  obtaining 
money  under  false  pretences,  over  which  the  magistrate  had 
no  jurisdiction,  and  objected  to  the  conviction  on  grounds 
of  irregularity. 

The  judgment  of  the  Court  (Meredith,  CJ".,  and  Mac- 
Mahon,  J.)  was  delivered  by 

Mf redith,*  C.J. : — Many  of  the  numerous  grounds  urged 
against  the  conviction  are  manifestly  untenable,  and  we 
should  have  hesitated  to  grant  a  rule  nisi  on  any  of  the  objec- 
tions, but  that  another  Divisional  Court,  in  three  other  cases 
arising  out  of  the  same  circumstances,  has  granted  rules  nici 
to  quash  the  convictions,  and  these  rules  are  now  pending. 

We  therefore  grant  the  rule  nisi  as  asked,  but  it  is  not 
to  issue  until  the  other  cases  are  disposed  of,  and  then  only 
in  the  event  of  the  convictions  in  these  cases  being  quashed; 
and  in  that  event,  if  the  respondent  consents  to  the  convic- 
tion in  this  case  being  quashed  on  the  same  terms,  instead  of 
a  rule  nisi,  a  rule  absolute  will  go  quashing  the  conviction  on 
these  terms. 
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December  12th,  1902. 
divisional  court. 

MONEO  V.  TOEONTO  E.  W.  CO. 

Appeal  from  Ruling  of  Master  in  Ordinary— Forum— Weekly  Court 
'.    —Reference,  Stay  of,  pending  Appeal  from  Judgment  of  Referee. 

Appeal  by  defendants  from  an  order  of  Street,  J.,  in 
Court,  dismissing  an  appeal  by  defendants  from  a  certificate  of 
the  Master  in  Ordinary,  upon  the  ground  that  such  an  appeal 
does  not  lie  to  a  single  Judge,  but  to  a  Divisional  Court ;  and, 
in  the  alternative,  appeal  by  defendants  from  the  certificate 
of  the  Master,  which  was  to  the  effect  that  he  had  ruled  that 
the  reference  in  this  action  should  proceed,  notwithstanding 
a  pending  appeal  to  the  Court  of  Appeal  from  the  judgment 
directing  the  reference. 

J.  Bicknell,  for  defendants,  contended  that  the  matter  in 
question  was  one  of  practice  within  the  meaning  of  sec.  75 
of  the  Judicature  Act,  and  therefore  an  appeal  lay  to  a  Judge ; 
and  that  by  Kules  827  and  829  the  practice  now  was  that  the 
reference  was  stayed  upon  security  being  given  on  appeal. 

W.  N.  Ferguson,  for  plaintiff,  contra. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.)  was  delivered  by 

Meredith,  C.J. — The  appeal  from  the  ruling  of  the  Mas- 
ter in  Ordinary  was  properly  brought  before  a  Judge  in  the 
Weekly  Court.     The  question  raised  was  one  of  practice,  and 

O.W.R.  NO.  44 
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the  statute  (R.  S.  0.  ch,  61,  sec.  76  (2) )  requiring  appeals 
from  decisions  of  the  Master  in  Ordinary  to  be  taken  to  a 
Divisional  Court,  therefore,  did  not  apply. 

As  to  the  substance  of  the  appeal,  the  fact  that  the  de- 
fendants were  by  the  judgment  directing  the  reference, 
ordered,  upon  partition  being  made,  to  convey  to  the  plaintiff 
the  lands  allotted  to  him  in  severalty,  did  not  bring  the  case 
within  the  exception  contained  in  Eule  827  (2)  (6),  (c), 
since  the  defendants  could  not  deposit  the  deed  or  give  pos- 
session until  after  the  proceedings  in  the  action  were  practic- 
ally at  an  end. 

No  inconvenience  would  result  from  this  construction  of 
clauses  (&)  and  (c),  for  in  a  proper  case  it  would  always  be 
open  to  the  respondent  under  sub-sec.  2  to  get  an  order  im- 
posing upon  the  appellant  such  terms  as  might  be  reasonable 
to  prevent  any  injury  being  done  to  the  respondent  by  the 
failure  of  the  appellant  to  conform  to  the  terms  of  the  judg- 
ment as  to  the  execution  of  the  conveyance  or  the  delivery  of 
possession  in  the  event  of  the  judgment  being  aflSrmed. 

Appeal  allowed.     Costs  in  the  reference. 


December  16th,  1902. 
divisional  court. 

HOLMES  V.  TOWN  OF  GODEEICH. 

Municipal  Corporation  —  Ordinary  Current  Expenditure  —  Right  of 
Corporation  to  Borrow  Money  to  Use  as  Security  on  Appeal 
—Costs— Appeal  for— Status  of  Plaintiff. 

Appeal  by  plaintiff  from  judgment  of  Eobertson^  J. 
(ante  367),  dismissing  the  action,  which  was  brought  by 
plaintiff,  on  behalf  of  himself  and  all  ratepayers  of  the  town 
of  Goderich,  to  restrain  the  defendant  corporation,  their 
mayor  and  treasurer,  and  the  Bank  of  Montreal,  from  dis- 
counting or  in  any  way  dealing  with  a  promissory  note  (or 
the  proceeds  thereof)  made  to  the  bank  to  provide  funds  to 
pay  into  Court  $2,000  as  securitv  on  an  appeal  to  the 
Supreme  Court  of  Canada  by  the  town  corporation  in  another 
action  brought  against  them  by  the  same  plaintiff.  During 
the  course  of  the  present  action  the  money  was  paid  into 
Court,  and  the  Supreme  Court  heard  the  appeal  and  allowed 
it  with  costs,  whereupon  the  $2,000  security  was  taken  out 
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and  repaid  to  the  bank.    The  only  question  on  this  appeal  * 
waS;  therefore^  as  to  the  costs  of  this  action. 

*W.  Proudfoot,  K.C.,  for  plaintiff. 

E.  L.  Dickinson^  Goderich^  for  defendants  other  than  the 
bank. 

The  judgment  of  the  Court  (Palconbridge^  C.J.,  Street^ 
J.),  was  delivered  by 

Street,  J. : — ^The  Court  is  bound  to  hear  and  decide  the 
merits  of  the  appeal:  Fleming  v.  City  of  Toronto,  19  A.  R. 
318.  The  plaintiff^s  personal  interest  is  not  a  bar  to  his  bring- 
ing the  action. 

On  the  merits,  the  town  had  no  power  to  procure  the  loan, 
for  two  reasons.  First,  because,  looking  at  sub-sec.  4  of  sec. 
435  of  the  Municipal  Act,  E.  S.  0.  ch.  223,  it  is  clear  that 
in  order  to  ascertain  the  amoimt  which  a  municipality  may 
borrow  for  current  expenses  under  that  section,  the  amount 
of  taxes  collected  for  school  purposes  in  the  previous  year 
must  be  deducted  from  the  whole  sum  collected,  and  eighty 
per  cent,  of  the  difference  only  borrowed.  Since  the  town  had 
in  1900  only  collected  $21,774,  deducting  school  rates,  they 
could  in  1901  only  borrow  for  current  expenses  $17,419,  and 
since,  before  this  loan  was  made,  they  had  already  borrowed 
$17,000,  this  loan  caused  the  legal  limit  to  be  exceeded. 
Secondly,  because  the  borrowing  power  under  sec.  436  (3)  is 
limited  to  what  is  required  for  the  ordinary  expenses  of  the 
municipality,  and  an  outlay  which  had  not  been  contemplated 
when  the  estimates  were  prepared,  and  for  which  no  provi- 
sion, either  special  or  as  a  possible  contingency,  had  been 
made  in  the  estimates,  could  not  possibly  be  deemed  part  of 
the  "  ordinary  expenditure  ^^  for  the  year. 

Appeal  allowed.  Costs  of  action  and  appeal  against  de- 
fendants other  than  the  Bank  of  Montreal. 


December  16th^  1902. 

DIVISIONAL  court. 

PEITCHAED  V.  FICK. 
Contract^Constructionr-Evidence  to  Aid— Reformation  after  Breach. 

Appeal  by  defendant  from  judgment  of  Street,  J.,  at 
trial  at  Brantford  without  a  jury,  in  favour  of  the  plaintiffs 
for  $684  and  costs.  The  action  was  brought  for  damages  for 
non-performance  of  an  agreement  by  defendant  to  supply 
plaintiffs  in  1900  with  500  barrels  of  apples,  of  which  only 
196  barrels  were  delivered.    The  defendant  set  up  an  agree- 
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meiit,  made  in  February,  1901,  reciting  the  previous  agree- 
ment and  default,  whereby  defendant  agreed,  in  satisfactioii 
of  all  plaintiffs'  claims,  to  supply  them  in  the  autumn  of  that 
year  with  350  barrels,  and  in  which  it  was  stated  that  defend- 
ant handed  over  his  note  for  $100  as  a  guarantee  for  the 
faithful  performance  of  this  agreement,  and  in  case  of  his 
def aidt  the  plaintiffs  were  ''  to  realize  the  said  note  for  the 
amount  of  the  same  as  liquidated  damages  for  such  default'' 
The  defendant  h^d  not  delivered  the  350  barrels  as  agreed; 
the  plaintiffs  had  collected  the  amount  of  the  note;  and  de- 
fendant now  contended  that  this  satisfied  all  the  damages  to 
which  they  were  entitled.  The  plaintiffs  asked  reformation  of 
the  instrument,  if  it  did  not  express  the  true  agreement  that 
they  were  not  excluded  from  their  remedy  in  damages  on  the 
first  contract.  The  trial  Judge  held  that  it  did  not  do  so, 
and  gave  judgment  for  plaintiffs  for  $2.25  per  barrel  for 
304  barrels,  $684  in  all. 

H.  D.  Gamble,  for  defendant,  appellant. 

W.  S.  Brewster,  K.C.,  for  plaintiffs. 

TJhe  judgment  of  the  Court  (Meredith^  C.J.,  Lount,  J.), 
was  delivered  by 

Meredith^  C.J. : — It  is  abundantly  clear  that  the  agree- 
ment given  effect  to  by  the  trial  Judge  was  the  agreement 
intended  to  be  entered  into  by  the  parties;  and  if  evidence  of 
the  correspondence  and  transactions  leading  up  to  it  was 
not  admissible  to  construe  the  writing,  it  was  admissible  for 
the  purpose  of  reforming  it,  aufd  it  should  be  reformed. 
An  instrument  may  be  reformed  after  breach:  see  Wood  v. 
Dwarris,  11  Exch.  493;  Perez  v.  Oleaga,  ib.  606;  OUey  v. 
Fisher,  34  Ch.  D.  367;  Carroll  v.  Erie  County  Natural  Gas 
Co.,  29  S.  C.  H.  591.  In  any  event  the  judgment  was  right 
on  the  proper  interpretation  of  the  second  agreement  as  it 
stood. 

Appeal  dismissed  with  costs. 


Winchester^  Master.  December  17th,  1902. 

chambers. 

HALLIDAY  v.  RUTHEEPOHD. 

Administrations-Claims  of  Creditors— Promissory  Note  —  Interest — 
Corroboration— Open  Account  —  Statute  of  lAmitations  —  Work 
and  Labour— Release  of  Claim. 

Claims  of  creditors  agaipst  the  estate  of  Isaac  Rutherford, 
deceased,  were   sent  in   under   order  of  30th  October,  1902, 
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whereby  a  lis  pendens  on  property  conteyed  by  the  deceased 
to  his  wife,  the  defendant,  in  his  lifetime,  was  vacated,  on/ 
the  defendant,  as  administratrix,  paying  $300  into  Court  to 
abide  further  order. 

F.  C.  Cooke,  for  plaintiff. 

John  MacGregor,  for  defendant. 

The  Master  : — The  claim  of  the  Snowball  Waggon  Com- 
pany was  admitted. 

The  plaintiff^s  claim  was  for  the  price  of  goods  sold  and 
delivered  and  on  a  promissory  note.  Only  the  latter  claim  was 
proved,  and  there  was  no  sufficient  corroboration  of  the  claim 
for  interest.  Claim  allowed  at  $96.29  with  costs  of  action  on 
County  Court  scale. 

Geralamy's  claim  was  for  $115,  of  which  $80  was  on  a 
balance  of  account,  $32  on  two  promissory  notes,  and  $3.20 
interest  on  the  latter.  Only  $1.50  of  the  open  account  was 
not  barred  by  the  Statute  of  Limitations.  The  running  of  the 
time  under  the  statute  was  not  stopped  by  the  delivery  of  cer- 
tain shingles  by  deceased  to  the  creditor,  since  there  had  been 
no  appropriation  bv  the  debtor  to  this  account:  Ball  v.  Pkr- 
ker,  1  A.  B.  593 ;  Friend  v.  Young,  [1897']  2  Ch.  421,  at  pp. 
432  et  seq.    Claim  allowed  at  $36.92  and  witness  fees. 

Sutcliffe's  claim  was  for  building  a  house  for  the  intes- 
tate. The  claimant's  acts,  subsequent  to  the  death  of  the 
intestate,  had  had  the  effect  of  releasing  the  estate,  the  present 
defendant  having  assumed  the  liability  in  her  individual 
capacity.    Claim  dismissed  with  costs. 


Boyd,  C.  December  18th,  1902. 

chambers. 

BE  NOBBIS. 

BE  DBOPE. 

Lunatic  —  Committee  —  Funds  in  Hands  of  —  Payment  into  Court  — 
Reference— Report  of  Master— Revision  of  Costs. 

Motions  to  confirm  reports  of  local  Masters  at  Goderich 
nnd  Cobourg,  respectively,  settling  schemes  for  the  manage- 
ment of  the  estates  of  two  lunatics. 

C. .  Swabey  and  W.  F.  Kerr,  Cobourg,  for  the  respective 
applicants. 
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BoYD^  C. : — The  control  of  the  funds  is  by  the  reports  left 
in  the  hands  of  the  committees.  This  is  in  contravention  of 
the  settled  policy  of  the  Court,  and  at  variance  with  the  usual 
form  of  order  directing  the  committee  to  account  yearly  for 
his  dealings  with  the  estate^  and  to  pay  into  Court  the  balance 
found  in  his  hands.  Injury  has  in  past  time  resulted  from 
the  careless  handling  of  funds  by  guardians,  trustees,  and 
committees,  and,  though  it  may  seem  that  greater  returns 
can  be  had  by  leaving  the  investments  to  be  made  by 
sucH  persons,  yet,  owing  to  the  expense  of  procuring  loans, 
examining  titles,  and  passing  securities,  there  is  no  such 
preponderance  of  advantage  as  to  countervail  the  absolute 
security  of  the  fund  when  in  the  hands  of  the  Court.  In 
the  case  of  small  estates,  which  might  be  barely  sufficient, 
or  perhaps  insufficient  to  yield  a  yearly  return  for  the 
lunatic's  maintenance,  and  in  which  it  is  necessary  to 
collect  the  personalty  and  sell  the  realty,  the  rule  which 
should  be  observed  by  the  local  officers  is  that  the  fund,  when 
realized,  shall  be  paid  into  Court.  Where  part  of  the  estate 
is  left  for  the  abode  of  the  lunatic  or  otherwise,  the  scheme 
for  dealing  with  this  should  be  reported  to  the  Court,  so  that 
proper  directions  may  be  given.  In  all  lunacy  matters  it  is 
imperative  that  the  costs  should  be  revised  under  Con.  Rule 
1167,  before  the  amount  is  inserted  in  the  report.  Direction 
that  in  these  cases  the  moneys  in  the  hands  of  the  committees, 
and  to  be  collected  from  debtors  or  from  the  sale  of  lands,  be 
forthwith  paid  into  Court.  The  official  guardian  to  inter- 
vene in  the  usual  wav. 


Winchester,  Master.  December  19th,  1902. 

chambers. 

ANDERSON-  PRODXJCE  Co.  v.  NESBITT. 

Foreign  Judgment— Action  on— Pleading—Defence  on  Merits. 

Motion  by  plaintiffs  to  strike  out  para^rraphs  of  statement 
of  defence  setting  up  a  defence  upon  the  merits  to  an  action 
en  a  foreign  judgment. 

D.  W.  Saunders,  for  plaintiffs. 

W.  B.  Northup,  K.C.,  for  defendant. 

The  Master  held  that,  on  the  authoritv  of  HoUender  v. 
Ffoulkes,  26  0.  R.  61,  in  which  a  Divisional  Court  refused  to 
follow  Woodruff  v.  McLennan,  14  A.  R.  242,  and  permitted  a 
defence  upon  the  merits  to  be  set  up,  the  application  must  be 
refused. 
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Boyd,  C.  December  22nd,  1902. 

TRIAL. 

LOCKHAET  v.  LOCKHAET. 
Deed— Action  to  Set  aside^Improvidence—Family  Settlement^Oosts. 

Action  to  set  aside  a  conveyance  6f  all  her  land  and  goods 
in  the  county  of  Haldimand  by  iiie  plaintiff,  then  seventy- 
eight  years  old,  to  her  son  and  his  children. 

W.  D.  Swayzie,  for  plaintiff. 

S.  C.  Macdonald,  Dunnville,  for  defendant  Norman  M. 
Lockhart 

F.  W.  Harcourt,  for  infant  defendants. 

Boyd,  C.  : — It  was  not  proved  that  the  deed  was  read 
over  to  the  plaintiff,  and  the  circumstances  surrounding  the 
transaction  disclosed  improvidence  on  the  plaintiff's  part. 
There  was  no  provision  for  maintenance,  or  at  least  no  writ- 
ten agreement  to  manifest  it,  and  no  security  for  its  perform- 
ance. The  house  of  the  adult  defendant  was  no  home  for  the 
plaintiff,  and  having  given  away  all  her  property  she  ought 
to  be  in  a  position  to  enforce  greater  comfort  in  her  old  age. 
The  plaintiff's  offer  to  be  satisfied  with  the  return  of  the  lands 
and  chattels  without  any  mesne  profits  appears  to  be  a  proper 
solution  of  the  controversy.  The  defendant  had  made  no 
improvements  worthy  of  serious  consideration.  Conveyance 
set  aside,  and  land  vested  in  plaintiff;  chattels  to  be  returned 
in  specie.  As  the  matter  was  in  the  nature  of  a  general  set- 
tlement of  a  family  controversy,  no  costs. 


December  22nd,  1902. 
divisional  court. 

GEAINGER  v.  HAMILTON. 

Beduetion— Evidence— Action  Brought  for  Daughter's  Benefit— Judge* 8 
Charge— Credibility  of  Witnesses  —  Rejection  of  EtHdence  —  Ko 
Substantial  Miscarriage. 

Appeal  by  defendant  from  judgment  of  Ferguson,.  J., 
entered  pursuant  to  the  findings  of  the  jury  in  favour  of  the 

O.W.R.  MO.  46 
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plaintiff  in  an  action  for  seduction.  The  appeal  was  taken 
on  the  grounds  that  the  defendant  should  have  been  allowed 
io  cross-examine  the  plaintiff^s  daughter  to  shew  that  the 
nominal  plaintiff  had  no  interest  in  the  action,  but  that  it 
was  brought  for  the  daughter's  benefit  alone,  and  to  shew  the 
contents  of  certain  letters  written  by  her  to  a  doctor  and 
others,  and  to  cross-examine  plaintiff^s  wife  to  shew  that 
plaintiff  had  been  unduly  intimate  with  other  women  subse- 
quent to  his  marriage.  Objection  was  also  made  to  the 
charge. 

G.  F.  Shepley,  K.C.,  for  defendant. 

^    F.  A.  Anglin,  K.C.,  for  plaintiff. 

Boyd,  C. — The  appeal  must  be  dismissed.  The  attempt 
to  prove  that  the  action  was  brought  colourably  by  the  father 
and  really  by  the  girl,  was  not  admissible,  the  issue  not  having 
been  raised.  The  further  evidence  was  also  rightly  rejected 
as  being  irrelevant  on  the  present  record.  The  Judge's  re- 
marks as  to  alibi  were  corrected  and  made  sufficiently  plain 
after  objection  raised,  and  were  probably  plainly  enough  put 
at  the  close  of  the  main  charge.  There  had  been  plenty  of 
evidence  to  justify  the  verdict. 

Meredith,  J. — The  evidence  rejected  was  not  admis- 
sible on  the  ground  urged  in  support  thereof  at  the  trial,  but 
was  admissible  as  affecting  the  credibility  of  witnesses.  No 
substantial  wrong  or  miscarriage  was,  however,  occasioned. 
TJie  case  was  clearly  one  for  the  jury. 

Appeal  dismissed  with  costs. 


.  December  22nd,  1902. 
divisional  court. 

DUXLOP  PNEUMATIC  TIRE  CO.  v.  EYCKMAN. 

Pleading— Counterclaini— Exclusion  of— Defendants  to  Counterclaim 
out  of  Jurisdiction— Foreign  Trade  Mark,  Subject  of  Counter- 
claim^Ha  rdsh  ip— Injustice, 

Appeal  by  defendants  the  Dunlop  Tire  Co.  from  order  of 
Street,  J.  (ante  699),  reversing  order  of  the  Master  in 
Chambers  and  striking  out  certain  paragraphs  of  the  state- 
ment of  defence  and  counterclaim  of  the  appellants.  The 
action  was  brought  by  the  English  company  to  restrain  the 
appellants  from  exporting  tires  from  America  and  competing 
with  plaintiffs  in  other  parts  of  the  world.  The  defence  of 
the  Canadian  company  set  up  certain  rights  against  the  plain- 
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tiffs  under  agreements  of  13th  December,  1898,  and  27th 
January,  1899,  and  also  certain  rights  under  the  same  agree- 
ments as  extended  by  means  of  certain  representations.  By 
the  counterclaim  they  alleged  a  breach  of  one  of  the  agree- 
ments which  they  asked  should  be  specifically  performed,  and 
set  up  a  further  claim  based  upon  certain  representations, 
asking,  in  that  regard,  a  rectification  of  the  agreements. 
They  further  alleged  a  conspiracy  by  plaintiffs  with  certain 
others,  resident  out  of  the  jurisdiction,  to  defraud  the  de- 
fendants out  of  the  beneficial  use  of  the  trade  mark  in  Aus- 
tralia, relying  on  the  agreements  and  the  representation  by 
which  they  were  extended. 

6.  P.  Shepley,  K.C.,  for  appellants. 

A.  B.  Aylesworth,  K.C.,  W.  M.  Douglas,  K.C.,  and  John 
Greer,  for  plaintiffs  and  defendants  by  counterclaim. 

Boyd,  C. — -'As  to  the  last  counterclaim,  the  only  measure 
of  relief  was  in  damages,  which  it  was  nowhere  alleged  could 
not  be  recovered  from  the  British  company,  and  it  was  not 
needful  for  the  ends  of  justice  to  bring  in  the  new  parties  to 
the  counterclaim,  of  which  the  inevitable  effect  would  be  to 
complicate  an  inquiry  already  promising  to  be  cosmopolitan 
in  its  scope.  Upon  the  well  defined  and  separable  litigation 
on  equitable  groimds  for  specific  performance  and  rectifica- 
tion, the  defendants  were  seeking  to  engraft  the  common  law 
action  for  conspiracy  against  strangers  to  the  record,  and  for 
the  reasons  given  in  South  African  Eepublic  v.  La  Com- 
pagnie  Pranco-Belge  du  Chemin  de  Per  du  Nord,  [1897]  2 
Ch.  487,  such  amalgamation  should  not  be  allowed.  See  S. 
C,  [1898]  1  Ch.  197.  Order  appealed  from  aflBrmed  with 
costs,  with  leave  to  apply  to  amend  the  equitable  claims  as 
against  the  parties  to  the  original  record. 

Meredith,  J.,  concurred. 


December  22nd,  1902. 
divisional  court. 

HOLTBT  V.  PRENCH. 
Mechanics'   Liens— Defect   in   Buildinn'-Aeeent— Estoppel, 

Appeal  by  defendant  Edwin  Prench  from  judgment  of  J. 
A.  McAndrew,  OflBcial  Referee,  in  action  under  Mechanics' 
Lien  Act,  finding  plaintiffs  entitled  to  recover  $679  for  work 
done  by  them  in  the  brick-work  of  a  stable.     The  defence 
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urged  was  that  the  work  had  not  been  completed  according 
to  contract,  because  the  east  wall  of  the  building  was  not 
plumb,  but  at  a  certain  point  projected  towards  the  east,  to 
the  extent  of  about  two  inches.  The  referee  gave  judgment 
in  favour  of  plaintiffs. 

C.  A.  Hasten,  for  appellant. 

N.  W.  Rowell,  K.C.,  for  plaintifEs. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.)  was  delivered  by 

Street,  J. — Though  the  evidence  was  involved  and  very 
conflicting,  a  perusal  of  it  leads  to  the  conclusion  that  the 
bulge  was  the  result  of  something  done  by  the  defendant  and 
his  employees  in  putting  up  a  heavy  cross-beam.  The  bulge 
was  discovered  shortly  after  the  beam  had  been  put  up,  and 
the  mischief  might  then  have  been  set  right  for  a  trifling 
sum.  The  plaintiffs  proposed  gradually  to  bring  the  portion 
of  the  wall  yet  to  be  built  into  line  with  the  bottom,  and  to 
this  the  defendant  assented,  so  that  he  is  now  estopped  from 
setting  up  his  present  contention.  He  had  practically  acceded 
to  the  plaintiffs'  view  of  the  cause  of  the  defect. 

After  the  completion  of  the  contract  he  promised  to  pay 
the  plaintiffs,  and  made  no  complaint  on  this  subject  until 
they  had  registered  a  lien. 

Appeal  dismissed  with  costs. 


Falconbridge,  C.J.  December  23rd,  1902. 

CHAMBERS. 

HAY  V.  BINGHAM. 

Defamation— Pleading— statement  of  Claim— Setting  out  whole  News- 
paper Article— Parts  not  Referring  to  Plaintiff— Innuendo, 

Appeal  by  plaintiff  from  order  of  local  Master  at  Ottawa 
striking  out  paragraph  4  and  part  of  paragraph  5  of  the 
statement  of  claim  in  an  action  for  libel  and  slander.  The 
defendant  was  a  candidate  in  the  Liberal  interest  for  the 
representation  of  the  city  of  Ottawa  in  the  Ontario  Legisla- 
ture at  the  general  election  in  May,  1902,  and  the  plaintiff 
was  a  supporter  of  the  Conservative  candidate  at  such  elec- 
tion. Paragraph  4  stated  that  the  defendant  was  defeated  at 
the  election,  and  on  the  following  day,  the  30th  May,  1902, 
falsely  and  maliciously  caused  to  be  printed  and  published  in 
the  form  of  an  interview  in  the  issue  of  the  "Free  Press*' 
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newspaper,  of  and  concerning  the  plaintifiE  the  words  follow- 
ing :  ^^  Mr.  Bingham  on  the  Eesult."  Then  followed  an  ac- 
count of  an  interview  with  Mr.  Bingham^  containing^  among 
other  things,  these  words:  "Mr.  R.  G.  Hay^'  (the  plaintiflE) 
*'  was  another  that  came  to  me  after  it  was  known  that  I  was 
a  candidate.  He  wished  me  to  indorse  a  note  for  him  for 
$1,000  to  start  an  establishment  on  Bank  street.  I  said  to 
him  that  I  would  consider  the  matter,  and  remarked :  *  Won't 
you  be  lonesome  out  of  politics?'  He  said  that  he  had  gone 
out  of  politics.  I  afterwards  declined  to  accede  to  his  re- 
quest, and  he  later  on  accused  me  of  breach  of  loyalty,  etc.'' 
The  other  portions  of  the  interview  were  set  out  in  the  state- 
ment of  claim,  but  did  not  refer  to  plaintiff.  Paragraph  6 
contained  the  innuendo,  and  the  part  struck  out  by  the  Master 
was  a  part  which  did  not  refer  to  any  statement  niade  with 
regard  to  plaintiff. 

T.  McVeity,  Ottawa,  for  plaintiff. 
Glyn  Osier,  Ottawa,  for  defendant. 

Falconbridge,  C.J. — Rules  268  and  275  have  no  relation 
to  the  setting  out  of  the  matter  complained  of  in  an  action  of 
defamation,  because  in  that  form  of  action  the  very  words 
complained  of  must  be  set  out  by  plaintiff :  Wright  v.  Clem- 
ents, 3  B.  &  Ad.  at  p.  506.  It  is  not  sufficient  to  give  the 
substance  or  purport  of  the  libel  or  slander  with  innuendoes : 
Odgers,  3rd  ed.,  p.  553 :  the  words  must  be  set  out  verbatim. 
Generally  speaking,  it  is  not  necessary  to  set  out  the  whole  of 
an  article  containing  libellous  passages,  provided  that  nothing 
be  omitted  which  qualifies  or  alters  the  same :  Odgers,  p.  634, 
and,  cases  cited.  The  libel  itself  must  be  produced  at  the 
trial,  and  defendant  is  entitled  to  have  the  whole  of  it  read. 
But  a  defendant  cannot  object  to  the  whole  article  being  set 
out  in  the  statement  of  claim.  The  pleading  does  not  offend 
against  Rule  298,  nor  is  it  scandalous,  nor  does  it  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 
Days  V.  Brundage,  13  How.  Pr.  221,  Millington  v.  Loring, 
6  Q.  B.  D.  190,  194,  and  Whitney  v.  Moignard,  24  Q.  B.  D. 
630,  referred  to.  The  words  of  paragraph  5  struck  out  were 
properly  struck  out  They  were  not  fairly  pleaded  as  in- 
nuendo, and  did  not  refer  to  plaintiff. 

Appeal  allowed  as  to  the  4th  and  disallowed  as  to  the  5th 
paragraph.     Costs  of  app<^al  to  be  costs  in  the  cause. 
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MacMahon,  J.  December  23rd,  1902. 

TRIAL. 

MOORE  V.  BALCH. 

Limitation  of  Actiorut— Promissory  Not€8-<fommencement  of  Statute 
^Absence  of  Defendant   from  Provinces-Return. 

Action  tried  at  Kingston  without  a  jury.  The  plaintiff's 
claim  was  on  three  promissory  notes  made  by  defendant  to 
him,  the  first  being  dated  10th  May,  1889,  payable  one  year 
after  date,  and  the  others  3rd  March,  1892,  payable  at  one  and 
six  months  after  date  respectively.  All  three  notes  were  made 
at  Kingston,  whence  defendant  went  in  September,  1893,  to 
live  at  Syracuse,  New  York,  where  he  lived  thenceforward. 
During  the  summer  of  1894  he  was  in  Kingston  for  a  week  on 
a  visit,  and  in  the  following  year  spent  two  weeks  in  the  city 
and  vicinity.  The  notes  were  proved  to  have  been  made  by 
defendant,  and  at  the  trial  the  claim  on  the  first  was  aban- 
doned by  plaintiff. 

T.  L.  Snook,  Kingston,  for  plaintiff. 

John  Mclntyre,  K.C.,  for  defendant. 

MacMahon,  J. — The  second  and  third  notes  had  matured 
before  defendant's  removal  to  Sjrracuse,  and,  since  the  plain- 
tiff's cause  of  action  accrued  before  the  departure  of  the  de- 
fendant, the  statute  began  to  run  and  was  not  suspended  by 
his  subsequent  removal  from  the  jurisdiction:  Homfray  v. 
Scrope,  13  Q.  B.  609-512 ;  Rhodes  v.  Smethurst,  6  M.  &  W. 
361.  In  any  event  he  returned  to  Kingston  in  1894  and 
1896,  and  there  remained  for  a  length  of  time  amply  suffi- 
cient for  the  holder  of  the  notes  to  have  brought  action.  The 
claim  of  the  plaintiff  was,  therefore,  barred  long  before  this 
action  was  brought  on  12th  August,  1902. 


Falconbridge,  C.J.  December  23rd,  1902. 

TRIAL. 

RYAIT  V.  RYAN. 
Wa9te— Cutting  Timber— Injury  to  Reversion— Injunction— Damages. 

The  plaintiff's  claim  was  against  the  defendant  for  dam- 
ages for  cutting  wood  upon  land  of  which  plaintiff's  mother 
was  life  tenant  and  plaintiff  himself  reversioner. 

T.  Wells,  Ingersoll,  for  plaintiff. 

J.  C.  Hegler,  K.C.,  and  J.  H.  H^ler,  Ingersoll,  for  de- 
fendant. 
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Palconbridge,  C.J. — Although  the  evidence  offered  by 
plaintiff  was  too  vague  and  ineoncinBive  to  warrant  a  finding, 
the  evidence  of  defendant  and  his  mother  shewed  that  defen- 
dant had  taken  from  the  land  of  which  plaintiff  was  rever- 
sioner, and  converted  to  his  own  use,  about  five  cords  of  rough 
wood  annually  for  firewood.  That  he  had  replaced  this  by 
better  wood  from  his  own  land  did  not  help  him,  since  the 
life  tenant  could  not,  without  being  impeachable  of  waste, 
sell  or  barter  away  any  wood  which  she  might  use  herself: 
Saunders  v.  Breakie,  6  0.  K.  603.  As  defendant  avowed  his 
intention  of  continuing  the  practice,  an  injunction  is  granted 
against  this  particular  mode  of  dealing  with  wood  on  and  from 
the  land  of  which  plaintiff  is  reversioner.  Damages  assessed 
at  $25.  Costs  to  plaintiff  on  County  Court  scale  without 
set-off. 


December  23rd,  190?. 
divisional  court. 

BREESE  V.  CLAEK. 

District  Court  —  Jurisdiction  —  Counterclaim  —  Work  and  Labour — 
Amount— Deterioration— Damages— Set-off-^osts, 

Appeal  by  plaintiff  from  judgment  of  District  Court  of 
Muskoka  whereby  the  claim  of  plaintiff  for  moneys  due  to 
him  on  a  contract  with  plaintiff  for  sawing  logs  was  found 
at  $209.59,  but  the  defendant  was  allowed  by  way  of  set-off 
and  counterclaim  for  bad  sawing  and  deterioration  of  logs 
a  sum  of  $597,  and  whereby  judgment  was  directed  to  be 
entered  for  defendant  for  the  balance  ovei'  plaintiff^s  claim. 
The  appeal  was  taken  on  the  ground  that  the- amount  allowed 
upon  the  counterclaim  was  in  excess  of  the  jurisdiction  of  the 
District  Court,  and  on  the  facts. 

E.  E.  A.  DuVemet,  for  plaintiff. 

E.  IT.  McPherson,  for  defendant. 

The  Court  (Boyd,  C,  Meredith,  J.),  held  that  it 
would  be  proper  to  reduce  the  amount  to  be  allowed  for  bad 
sawing  to  $150,  and  to  treat  this  as  a  matter  of  mere  defence, 
deducting  it  from  the  $209.59  due  plaintiff,  thus  arriving  at  a 
balance  of  $59.59.  On  the  counterclaim  proper  for  deterio- 
ration of  logs,  the  amount  which  on  the  whole  evidence  it 
would  be  proper  to  allow  would  be  $150,  the  amount  allowed 
below  having  been  beyond  the  jurisdiction.  Deducting  the 
$59.59,  there  was  left  a  balance  in  defendant's  favour  of 
$90.41,  for  which  sum  judgment  should  be  entered.  Success 
having  been  divided,  no  costs  of  action  or  appeal  to  eith^ 
party. 
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Meredith,  J.  December  24th,  1902. 

chambers. 

Be  BUTLEB. 

Will^Con^truction—Distrilmtion  of  Estate— Income— Corfnu. 

Motion  by  executors  upon  an  originating  notice  under 
Eule  938  for  an  order  declaring  the  construction  of  the  will 
of  Peter  Butler,  by  which  all  the  residue  of  his  property  was 
devised  upon  trust  to  the  executors  to  convert  into  money, 
and,  after  payment  of  an  annuity,  to  pay  the  residue  of  the 
income  annually  in  equal  shares  to  liis  children  Ephraim, 
Philip,  George,  Jane,  Ann,  and  Sidney,  during  their  lives. 
The  will  directed  that  the  share  of  any  of  the  said  children 
dying  without  issue  should  be  divided  among  "  all  my  sur- 
viving children,'^  and  that  the  "  share  of  interest  of  any  of 
my  children^'  who  died  leaving  issue  should  be  divided 
equally  among  the  children  of  the  deceased  child  until  the 
final  division.  After  the  death  of  the  last  surviving  of  the 
six  children  mentioned  by  name,  the  corpus  was  directed  to 
be  divided  into  six  parts  and  one  part*  paid  to  the  children  of 
each  of  the  said  deceased  children  in  equal  shares.  There  was 
a  seventh  child  of  testator's  not  mentioned  in  the  will  except 
to  be  named  as  executor.  He  had  died,  leaving  six  children, 
and  of  the  six  children  named  as  beneficiaries  five  were  dead, 
four  leaving  issue,  and  one  (Sidney)  without  issue. 

W.  E.  Middleton,  for  the  executors. 

D.  W.  Saundejrs,  for  the  assignees  of  George  Butler. 

D.  L.  McCarthy,  for  the  representatives  of  Peter  Butler. 

F.  W.  Harcourt,  for  unborn  children. 

T.  G.  Meredith,  K.C.,  for  others  interested. 

Meredith,  J. — The  questions  and  the  answers  to  them 
are  as  follows:  1.  Are  the  children  of  Peter  Butler  entitled 
to  share  in  Sidney^s  -share  of  the  income?  They  are  so  en- 
titled. The  will  properly  referred  to  the  share  of  "any  of 
the  said  children"  being  divided  among  all  my  surviving 
children,  which  prima  facie  included  Peter,  and  this  construc- 
tion was  assisted  by  the  subsequent  provision  that  the  share 
of  interest  of  '*  any  of  my  children "  (which  again  prima 
facie  included  Peter)  dying  leaving  issue  should  until  the 
period  of  distribution  be. divided  among  the  children  of  that 
child.  ,  No  violence  was  done  to  the  words  "  share  of  interest*' 
by  holding  them  applicable  not  only  to  the  main  share  of  in- 
terest of  one  of  the  named  six,  but  also  to  Peter's  share  of 
the  share  of  one  of  the  six  dying  without  issue.     To  construe 
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the  gift  of  the  share  of  interest  of  a  child  dying  without  issue 
t<'  the  "  surviving  children  "  at  the  time  of  tiie  payment  would 
not  be  consistent  with  the  intention  of  bounty  to  the  grand- 
children or  the  directions  to  pay  the  shares  among  the  child- 
ren share  and  share  alike  and  to  pay  the  share  of  a  child 
leaving  issue  to  his  children. 

2.  How  is  Sidney's  share  of  the  corpus  to  be  divided? 
There  is  an  intestacy  as  to  Sidney^s  share,  the  children  ot 
each  child  being  the  only  beneficiaries  of  the  corpus. 

3.  May  the  estate  now  be  divided  ?  Except  as  to  Sidney's 
share,  which  must  be  retained  until  the  death  of  the  last  sur- 
viving named  child  in  order  that  Peter^s  children  may  share 
in  the  income  therefrom,  there  is  no  reason  why  their  proper 
shares  of  their  parent's  shares  may  not  be  paid  to  such  of 
the  grandchildren  as  are  of  full  age. 

Order  to  go  upon  any  of  the  questions  submitted.  Costs 
of  all  parties  out  of  the  fund,  those  of  the  executors  as  be- 
tween solicitor  and  client.  i 


C.  A. 

December  24th,  1902. 

MURPHY  V.  LAKE  ERIE  AND  DETROIT  RIVER 

R.  W.  CO. 

Contract— Construction'— Removal  of  Timber— -Infunction— Refusal— 
Appeal— Court  Expressing  no  Opinion  on  Merits— Affirmance  of 
Refusal, 

Appeal  by  plaintiffs  from  order  of  Lount,  J.,  in  the 
Weekly  Court,  dismissing  the  plaintiffs'  motion  for  an  in- 
terim injunction  to  restrain  the  defendants  from  removing 
from  Great  Duck  Island  in  Lake  Huron,  owned  by  plaintiffs, 
certain  timber  cut  by  defendants  prior  to  1st  January,  1902. 
Lount,  J.,  held  that  upon  the  true  construction  of  the  agree- 
ment between  plaintiffs  and  defendants  the  cedar  timber  cut 
by  the  defendants  before  1st  January,  1902,  but  not  removed 
at  that  date,  belonged  to  defendants  and  might  now  be  re- 
moved, notwithstanding  the  express  provision  for  removal 
prior  to  1st  January,  1902,  contained  in  the  agreement. 

F.  A.  Anglin,  K.C.,  for  the  appellants,  contended  that, 
on  the  true  interpretation  of  the  offers  contained  in  the  letters 
of  the  plaintiff  Murphy  of  19th  January,  1899,  and  15th  Sep- 
tember, 1899,  addressed  to  defendants,  and  by  them  accepted, 
the  words  ^J  to  be  cut  and  removed  .  .  .  until  Ist  Janu- 
ary, 1902,*'  were  words  limiting  and  defining  the  quantity  of 
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cedar  timber  sold  by  plaintiffs  and  bought  by  defendants; 
that  by  the  agreement  the  removal  of  the  timber  was  made 
a  condition  precedent  to  its  becoming  the  property  of  de- 
fendants. 

W.  H.  Blake,  K.C.,  for  defendants,  opposed  appeal,  and 
relied  on  McGregor  v.  McNeil,  32  C.  P.  538. 

•    The  judgment  of  the  Court  (Moss,  C.J.O.,/Osler,  Mac- 
LENNAN,  Garrow,  JJ.A.)  was  delivered  by 

Moss,  C.J.O. — ^We  think  that  in  the  present  position  of 
this  case  we  should  not  now  express  a  definite  opinion  upon 
the  contract  between  the  parties.  The  case  is  not  ripe  for 
iinal  decision  upon  the  construction  of  the  agreement  in  ques- 
tion. The  facts  shewn  are  very  meagre.  It  was  quite  open 
to  the  learned  Judge  whose  order  is  under  appeal  to  refuse 
4in  injunction  on  the  sole  ground  of  preponderance  of  con- 
venience, and  there  is  nothing  before  us  on  which  we  could 
say  he  erred  in  so  disposing  of  the  motion.  .  .  -  We  de- 
sire to  leave  the  case  so  that  it  may  be  dealt  with  at  the  trial 
entirely  unembarrassed  by  any  expression  of  opinion.  .  .  . 
We  think  the  proper  order  to  be  now  made  is  to  dismiss  the 
appeal ;  the  costs  to  be  disposed  of  by  the  trial  Judge. 


December  24th,  1902. 
C.  A. 

McGIBBON"  V.  CHARLTON. 

Contractr— Delivery   of   Timber'-Corre8pondence--'Eviden(»—Non-com-' 

pletion  of  Contract, 

Appeal  by  plaintiffs  from  judgment  of  Lount,  J.,  dis- 
missing with  costs  the  action  brought  by  appellants  to  recover 
damages  sustained  by  them  by  reason  of  an  alleged  breach  by 
respondents  of  their  contract  with  appellants  to  deliver  200  M. 
feet  of  white  pine  and  between  250  M.  and  300  M.  of  Norway 
pine. 

J.  Cowan,  Samia,  for  appellants. 

H.  L.  Drayton   and  A.  6.  Slaght,  for  defendants. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  JJ.A.)  held  that  the  Judge  below  was  right  in  the  con- 
clusion that  there  was  not  sufficient  evidence  of  the  contract 
sued  on,  which  was  founded  upon  a  correspondence,  a  perusal 
of  which  shewed  that  neither  of  the  parties  regarded  their 
negotiations  as  having  reached  a  conclusion. 

Appeal  dismissed  with  costs. 
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•  I  * 

December  24th,  1902. 
C.  A. 

1 

AEMSTBONG  v.  TOBONTO  POLICE  BENEFIT  FUND. 

Benefit     Soeieti^Pensiofin-Vested     Right—Alteration     in     Rulea— 

Validiiy  of. 

Appeal  by  plaintiff  from  judgment  of  Street,  J.  (SOth 
April,  1901),  declaring  that  the  moneys  paid  into  Court  in 
this  action  by  the  defendants  were  sufficient  to  satisfy  the 
plaintiff^B  claim.  Plaintiff  was  a  member  of  the  Toronto 
Police  Force  from  15th  March,  1872,  till  the  time  of  his  re- 
signation on  16th  May,  1900.  Defendants  were  a  friendly 
socieity  organized  3rd  December,  1881,  to  insure  against 
death  and  to  grant  life-time  benefits.  TJnder  rules  23  and 
24  of  the  society,  plaintiff  claimed  a  pension  for  life  of  one- 
half  of  his  pay. 

In  calculating  the  period  of  service,  upon  which  the  right 
to  the  pension  depended,  rule  23  of  the  society  was  relied  on. 
It  stated  that  members  who  were  on  the  force  prior  to  1st 
January,  1882,  were  entitled  to  reckon  two-thirds  of  the 
period  of  their  service,  anterior  to  that  date.  The  rules  of  the 
society  were  amended  in  December,  1894,  and  by  the  amend- 
ment the  period  required  to  entitle  a  member  to  the  pension 
claimed  by  plaintiff  was  increased  from  20  to  25  years,  and, 
consequently,  defendants  contended  that  plaintiff,  having 
served  only  24  years  and  5  months,  was  not  entitled  to  the 
pension  claimed: 

E.  E.  A.  DuVemet  and  N.  F.  Davidson,  for  appellant. 

A.  B.  Aylesworth,  K.C.,  and  D.  T.  Symons,  for  defen- 
dants. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan.  Gar- 
row,  J  J.  A.)  held  that  the  amendments  were  valid  and  bind- 
ing upon  the  plaintiff.  There  was  no  question  of  vested  in- 
terests involved.  The  plaintiff  had  acquired  no  absolute  right 
to  a  pension  at  the  time  of  the  amendment  in  1894.  His 
rights  continued  to  be  the  same  as  those  of  all  other  members 
of  the  society  until  he  acquired  a  vested  right  imder  the  rules 
in  force  at  the  time,  and  the  sum  to  which  he  had  become  en- 
titled had  been  paid  into  Court. 

'Appeal  dismissed  with  costs. 
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December  24th,  1902. 

0.  A. 

CITY  OF  OTTAWA  v.  OTTAWA  ELECTRIC  R.  W.  CO. 

Street  Railway— Agreement  uHth  Munioipality— Specific  Performance 
^Bond^Injunction— Reference  as  to  Damages— Transportation  of 
Freight— Resolution  of  Council^Statutes. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C.  (17th 
June,  1901),  after  the  trial  of  the  action  at  Ottawa,  direct- 
ing a  reference  for  the  purpose  of  ascertaining  what  damages 
the  plaintiffs  had  sustained  by  reason  of  the  failure  of  de- 
fendants to  build  and  put  in  operation  the  line  of  railway  on 
Bell  street,  in  the  city  of  Ottawa,  and  in  other  respects  dis- 
missing the  action,  which  was  brought  to  compel  specific  per- 
formance of  certain  agreements  between  the  plaintiffs  and 
defendants,  and   for   an   injunction   restraining  defendants 
from  carrying  freight  and  running  freight  cars  npon  their 
line  of  railway  on  Sussex  street,  and  on  other  lines  in  the 
city.    The  Chancellor  held  that  the  power  to  carry  freight  on 
the  streets  by  electricity  was  an  employment  of  new  and  ad- 
ditional power  conferred  by  the  statutes  of  Canada,  1892, 
and  was  to  be  brought  into  operation  according  to  the  provi- 
sions of  the  Ontario  Street  Railway  Act,  which  were  that  it 
must  have  been  sanctioned  by  a  by-law  of  the  municipality. 
But  the  provisions  of  the  Street  Railway  Act  did  not  apply 
t'>  any  company  incorporated  before  the  1st  February,  1883. 
The  Ottawa  City  Passenger  Railway  Company  (now  incor- 
porated with  the  plaintiffs)  had  from  the  first  had  power  to 
transport  freight  on  their  lines  by  horse  or  animal  power, 
and  new  facilities  were  given  to  it  afterwards  by  the  Domin- 
ion   Parliament   to   carry  freight   by  means   of   electricitj'. 
Then  the  Dominion  Act  of  1892  provided  that  the  new  power 
was  to  be  exercised  on  such  terms  as  the  city  council  approved. 
Having  regard  to  the  earlier  Act  of  1868,  sec.  2,  the  city 
council  might,  by  resolution,  permit  the  use  of  freight  cars 
during  the  day  time.     Its  approval  of  such  use  of  the  tracks 
for  freight  during  the  day  was  to  be  manifested  by  resolution, 
and  the  like  approval  for  the  carriage  of  freight  at  night 
might  fairly  be  regarded  as  sufficient.     The  council  had  given 
their  sanction  by  resolution  to  connect  the  lumber-yartl  of  the 
Edwards  Company  with  the  track  on  Sussex  street,  and  the 
city  had  also  made  connections  at  the  other  end  of  Sussex 
street.    This  had  been  the  method  of  operating  one  part  of 
this  track  on  Sussex  street  since  1896,  and,  in  the  absence  of 
any  evidence  that  the  resolution  had  been  rescinded,  or  other 
act  of  disapproval  equally  notorious,  the  action  failed  on  this 
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branch.  On  the  branch  of  the  case  referring  to  the  operation 
of  cars  on  Bell  street,  the  Chancellor  held  that  it  was  not  a 
case  for  specific  performance,  but  directed  a  reference  as  to 
damages. 

A.  B.  Aylesworth,  K.C.,  and  Taylor  McVeity,  Ottawa,  for 
plaintiffs,  appellants.       ' 

P.  H.  Chrysler,  K.C.,  for  defendants,  enpported  the 
Chancellor's  judgment  on  the  Sussex  street  branch  of  the 
case,  and  on  the  other  branch  supported  a  cross-appeal  from'^ 
the  part  of  the  judgment  directing  a  reference. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  JJ.A.)  held  that  in  the  face  of  the  stipulations  in  the 
Act  of  Parliament  giving  defendants  the  right  to  use  elec- 
tricity, they  could  not  ignore  the  provisions  of  the  Street 
Bailway  Act.  The  resolution  of  the  council  giving  the  defend- 
ants leave  to  connect  their  lines  with  those  of  tiie  Canadian 
Pacific  and  Canada  Atlantic  railway  companies,  and  allowing 
the  connection  with  the  Edwards  Company  yard,  did  not  give 
the  defendants  the  rights  contended  for.  The  provisions  of  sec. 
546  were  imperative,  and  the  power  conferred  upon  the  muni- 
cipality must  be  strictly  exercised;  Winter  v.  McKeown,  22 
U,  C.  E.  341,  at  p.  347 ;  Ee  Ostrom  and  Township  of  Sidney, 
15  A.  E.  372. 

The  effect  of  sec.  17,  of  the  Street  Eailway  Act  had  been 
overlooked  below.  The  defendants  had  failed  to  make  out 
a  valid  permission  and  could  not,  therefore,  carry  freight  on 
their  lines  through  the  city.  On  the  claim  for  specific  per- 
formance, the  reasons  given  in  City  of  Kingston  v.  Kingston, 
etc.,  Street  B.  W.  Co.,  26  A.  E.  399,  for  refusing  it,  applied, 
and  the  plaintiffs  could  not  enforce  the  bond  against  defend- 
ants, the  city  having  given  up  its  rights  thereunder.  Fiir- 
ther,  the  city  not  having  seriously  followed  up  its  claim  for 
damages,  and  it  being  doubtful  if  any  could  be  established, 
there  should  be  no  reference  as  to  damages  in  this  action. 

Appeal  allowed  as  to  the  freight,  and  defendants  enjoined 
from  transporting  or  carrying  freight  or  running  freight 
cars  over  their  lines  by  electricity  till  the  city's  permission 
has  been  obtained.  Appeal  dismissed  as  to  other  branches. 
Cross-appeal  allowed  as  respects  the  reference  as  to  damages, 
t'^  the  extent  indicated.  Costs  of  action  to  plaintiffs.  No 
costs  of  appeal  or  cross-appeal  to  either  party. 
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December  24:TH,  1902. 
C.  A. 

ONTAEIO  BANK  V.  POOLE. 

Promissory  Noie—8pecifle  Purpose—Authoritjf—Banh—OonMeration 
^Advances— Collateral  Security— Negotiation. 

Appeal  by  plaintifls  from  judgment  of  Robertson,  J., 
1  0.  W.  E.  20,  dismissing  the  action  with  costs.  The  action 
was  brought  upon  a  promissory  note  for  $1,500  made  by 
James  Poole,  the  defendant,  in  favour  of  the  plaintiffs.  It 
vas  one  of  a  number  of  notes  made  by  the  shareholders  of  the 
Consolidated  Pulp  and  Paper  Company  in  connection  with 
an  advance  sought  from  the  plaintiffs  for  the  purposes  of  the 
company.  The  defence  was  that  the  note  was  given  for  a 
specific  purpose,  known  to  the  plaintiffs,  and  that  the  plain- 
tiffs never  made  the  advance  and  gave  no  consideration  for 
the  note.  The  trial  Judge  held  that  certain  advances  made 
by  the  plaintiffs  to  the  company  tiid  not  form  a  consideration 
for  the  note;  that  the  note  was  never  negotiated,  and  the 
plaintiffs  were  not  holders  in  due  course;  tibat  they  held  the 
note  without  consideration,  and  for  a  purpose  other  than  the 
defendant  intended  when  he  signed  it. 

The  appeal  was  heard  by  Osler,  Maclennan,  Moss, 
JJ.A. 

J.  H.  Moss  and  G.  A.  Moss,  for  plaintiffs,  contended  that 
the  uncontradicted  evidence  established  that  the  note  was  de- 
livered to  them  in  consequence  of,  and  as  a  substantial  factor 
in,  the  making  of  an  agreement  between  plaintiffs  and  the 
officers  of  the  pulp  company,  which  advances  were  actually 
made;  that  the  delivery  of  the  note  to  plaintiffs  was  an  in- 
tegral part  of  the  consideration  upon  which  the  plaintiffs 
entered  into  the  agreement,  and  the  making  of  this  agreement 
by  plaintiffs  was  a  sufficient  consideration  for  the  note:  that 
the  note  was  delivered  to  plaintiffs  by  the  defendant's  agent, 
having  apparent  authority  in  that  behalf,  and  the  plaintiffs 
became  holders  in  due  course,  without  notice  of  any  limita- 
tions or  conditions  attached  to  it  in  its  inception,  and  the 
plaintiffs  were  not  affected  thereby;  that  it  was  immaterial 
whether  the  note  had  been  negotiated  or  not,  but  the  plaintiffs 
were  holders  in  due  course. 

F.  E.  Hodgins,  K.C.,  and  J.  D.  McMurrich,  for  defendant, 
contended  that  the  note  was  used  as  it  was  without  the  au- 
thority of  defendant,  and  that  plaintiffs  had  notice. 

Moss,  C.J.O. — It  is  clear  upon  the  evidence  that  the  nmin 
and  leading  purpose  of  making  the  thirteen  promissory  notes 


833 

of  which  the  defendants  was  one,  was  that  they  might  be 
employed  to  procure  funds  from  the  bank  for  the  purposes 
of  the  company.  There  was  special  necessity  at  the  time  for 
an  immediate  advance  to  relieve  the  company  from  pressing 
liabilities  upon  which  actions  were  threatened  and  imminent. 
It  is  true  that  amongst  the  makers  themselves  the  form  of  the 
transaction  was  referred  to  as  a  discount  of  the  notes,  but 
that  may  be  regarded  as  a  mere  form  of  speech.  They  were 
not  considering  the  form  so  much  as  the  substance,  which 
was  the  obtaining  of  the  advance.  The  form  the  transaction 
took  could  make  very  little  difference  to  the  makers.  They 
were  becoming  liable  on  the  notes  in  order  that  they  might 
be  used  with  the  bank  in  procuring  the  needed  fimds. 
Whether  the  money  was  advanced  directly  on  the  notes  or 
whether  it  was  advanced  in  consequence  of  their  having  been 
given  to  be  held  as  collateral  security,  was  immaterial.  The 
advances  were  made  as  much  upon  the  faith  of  the  notes  as 
upon  the  other  securities,  and  there  was  ample  consideration 
to  the  makers.    The  appeal  should  be  allowed. 

Maclennan,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER,  J.A.,  concurred. 


December  24th,  1902. 
C.  A. 
AILLO  V.  FAUQUIER. 

GALLIO  V.  FAUQUIER. 

Master  and  Servant— Injury  to  Servant— Workmen's  Compensation 
Act— Negligence  of  Foreman  of  Works— Questions  for  Jury— New 
Trial— Small  Verdict. 

Appeal  by  defendants,  contractors  on  the  Algoma  Central 
Railway,  from  judgment  of  Britton,  J.,  in  action  tried  be- 
fore him  with  a  jury  at  Sault  Ste.  Marie,  in  favour  of  plain- 
tiffs for  $375  and  $75  respectively.  The  plaintiffs  were 
workmen  on  the  railway,  employed  in  rock  blasting.  Two 
charges  had  been  set,  and,  as  it  was  supposed,  fired.  Only  ^ 
one,  however,  had  in  fact  exploded,  and  in  working  at  the 
tamping  of  the  unexploded  charge  the  plaintiffs  were  in- 
jured. On  returning  to  work  after  the  blast  the  plaintiffs 
1  ad  suggested  to  their  foreman  that  one  charge  had  not  gone 
off.  He  was,  however,  of  a  contrary  opinion,  and  told  them 
that  if  they  refused  to  continue  to  work  they  would  be  dis- 
missed from  their  employment.  He  then  proceeded,  assisted 
by  the  plaintiffs,  to  remove  the  tamping  with  a  steel  drill. 
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He  was  himself  injured  more  seriously  than  either  of  the 
plaintiffs  in  the  explosion  which  followed.  The  jury  found 
that  the  foreman  was  negUgent  in  using  a  steel  drill,  instead 
of  a  wooden  tool;  and  upon  their  finding  judgment  was  en- 
tered for  plaintiffs. 

The  appeal  was  taken  upon  the  grounds:  (1)  that  plain- 
tiflfs  knew  and  appreciated  the  risk,  and  entered  upon  the 
work  determined  to  accept  it ;  (2)  that  there  was  no  evidence 
of  any  negligence  on  the  foreman's  part. 

A.  B.  Aylesworth,  K.C.,  for  defendants,  appellants. 
Edward  Martin,  K.C.,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  JJ.A.)  was  delivered  by 

Osler,  J.A. — The  verdicts  in  these  cases  are  small,  and 
unless  there  is  no  evidence  to  support  them,  or  a  clear  ease  of 
misdirection  or  nondirection  made  out,  we  ought  not  to  in- 
terfere— quite  as  much  in  the  interest  of  defendants  them- 
selves as  of  the  plaintiffs,  as  it  is  manifest  that  a  new  trial 
would  be  of  little  service  to  the  former.  .  .  So  far  as  tiiere  was 
danger  incident  to  the  doing  of  the  work  in  a  proper  way,  the 
evidence  of  plaintiffs  themselves  might  tend  to  shew  that  they 
accepted  it,  though  the  jury  might  take  the  other  view,  if  they 
believed  their  evidence  that  Crocco  (the  foreman)  told  them 
to  do  the  work  on  the  peril  of  being  discharged.  And  if  the 
case  rested  on  this  alone,  it  may  be  that  we  should  have  found 
ourselves  compelled  to  grant  a  new  trial,  as  the  learned  trial 
Judge,  though  asked  to  do  so,  did  not  put  a  question  to  the 
jury  as  to  whether  the  plaintiffs  were  volentes  in  doing  the 
work,  assuming  that  it  was  done  in  a  proper  manner — ^the 
question  of  Crocco's  negligence  from  that  point  of  view  being 
whether  he  knew,  or  took  no  pains  to  inform  himself,  whether 
the  blast  had  exploded  or  not.  But  there  is  evidence  that 
Crocco  proceeded  to  withdraw  the  tamp  in  an  improper  and 
unusually  dangerous  manner,  namely,  by  means  of  a  heavy 
steel  drill,  an  instrument  which  ought  not  to  have  been  used 
for  the  purpose,  and  striking  and  pounding  this  drill  in  the 
hole.  He  ordered  the  plaintiffs  to  work  with  him  with  this 
instrument  and  in  this  manner.  Of  the  special  and  increased 
danger  which  was  thus  caused  it  does  not  appear  that  plain- 
tiffs were  aware,  and  there  was,  therefore,  a  case  proper  to  be 
submitted  to  the  jury  under  sec.  3,  sub-sec.  2,  of  the  Work- 
men's Compensation  Act,  whether  the  plaintiffs  had  sustained 
injury  by  reason  of  the  negligence  of  a  person  in  the  service 
of  the  employer  who  had  superintendence  intrusted  to  him, 
while  in  the  exercise  of  such  superintendence.     The  trial 
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Judge  was  not  asked,  and  I  think  there  was  no  ground  for 
abking  him,  to  submit  any  question  as  to  plaintiffs  having 
accepted  the  special  risk  of  danger  arising  from  that  negli- 
gence, though,  as  I  have  said,  it  might  have  been  otherwise 
had  the  case  turned  alone  upon  the  question  whether  Crocco 
was  negligent  in  not  having  satisfied  himself  whether  the 
blast  had  or  had  not  gone  off. 

Upon  the  whole,  I  think  it  is  proper  to  dismiss  the  ap- 
peals.    Costs  follow. 

December  24th,  1902. 
C.A. 

McCLUEE  V.  TOWNSHIP  OP  BEOOKE. 

i 

BEYCE  V.  TOWNSHIP  OP  BEOOKE. 
Drainage  Beferee—Offldal  Beferee^Beference, 

Appeal  by  defendants  from  order  of  a  Divisional  Court, 
1  0  W.  E.  274,  4  0.  L.  E.  97,  allowing  an  appeal  by  plaintiffs 
from  an  order  of  Meredith,  C.J.,  dismissing  plaintiffs'  ap-  . 
plication  for  an  order  referring  these  actions  to  the  Drainage 
Eeferee  as  an  official  referee.  The  statements  of  claim  set 
forth  certain  demands  which  were  the  subject  of  proceedings 
before  the  Drainage  Eeferee  alone  under  the  Municipal 
Drainage  Act.  Combined  with  these  were  demands  and 
causes  of  action  over  which  the  Drainage  Eeferee,  as  such, 
had  no- jurisdiction,  and  which  were  properly  the  subject  of 
an  action.  After  action  brought,  the  .plaintiffs  took  the  pro- 
per steps  to  bring  the  former  before  the  Drainage  Eeferee  in 
the  manner  prescribed  by  the  Act,  and  then  moved  for  an 
order  to  refer  all  the  matters  arising  in  the  actions  to  the 
Drainage  Eeferee,  as  an  oflBcial  referee,  under  sec.  29  of  the 
Arbitration  Act. 

Meredith,  C.J.,  held  that  the  Drainage  Eeferee  was  not 
an  ofiBcial  referee  within  the  meaning  of  the  Act,  but  his  de- 
•cision  was  reversed  by  a  Divisional  Court,  which  referred  the 
actions  for  trial  to  the  Drainage  Eeferee.  Leave  to  appeal 
from  the  orders  of  the  Divisional  Court  was  given  by  the 
Court  of  Appeal  (1  0.  W.  E.  324,  4  0.  L.  E.  102). 

J.  H.  Moss,  for  appellants. 

G.  H.  Watson,  K.C.,  and  N.  Sinclair,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
I.ENNAN,  Garrow,  Maclaren,  J  J.  A.)  was  delivered  by 

Osler,  J.A. — Judges  of  the  County  Court  and  certain 
specified  oflBcers    .     .     .     are  by  sec.  141  (1)  of  the  Judica- 
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ture  Act  declared  to  be  official  referees  for  the  trial  of  such 
questions  as  shall  be  directed  to  be  tried  by  such  referees. 

,     The  Drainage  Eeferee  is  not  one  of  these  officers. 

If  other  and  additional  official  referees  are  required,  and 
the  President  of  the  High  Court  so  certifies,  "  the  Lieutenant- 
Governor  may  from  time  to  time  appoint  other  and  addi- 
tional official  referees  accordingly:''  sec.  141  (2). 

The  Drainage  Eeferee  has  not  been  appointed  an  official 
referee  under  this  clause. 

A  person,  therefore,  who  is  not  an  official  referee  ex  officio, 
i.e.,  by  virtue  of  and  as  incidental  to  the  holding  of  some 
other  office,  can  become  such  only  by  special  appointment  as 
official  referee,  and  the  only  authority  for  making  such 
appointment  seems  to  be  under  sec.  141  (2). 

By  the  Arbitration  Act,  E.  S.  0.  ch.  62,  sec.  28,  subject  to 
Bules  of  Court  and  to  any  right  to  have  particular  cases  tried 
by  a  jury,  the  Court  or  Judge  may  refer  any  question  arising 
ir  any  cause  or  matter  for  inquiry  and  report  to  any  official 
referee  or  to  a  special  referee  agreed  on  by  the  parties. 

And  by  sec.  29  in  certain  specified  cases  the  Court  or 
Judge  may  refer  the  whole  cause  or  matter  or  any  question 
01  issue  of  fact  arising  therein  or  any  question  of  account  to 
be  tried  before  a  special  referee  agreed  on  by  the  parties  or 
before  an  official  referee. 

The  reference,  therefore,  can  be  made  only  to  a  person 
who  is  such  an  officer,  or  by  consent  to  a  special  referee  agreed 
on  by  the  parties. 

By  sec.  88  (1)  of  the  Ontario  Drainage  Act,  E.  S.  0.  ch. 
62,  the  Lieutenant-Governor  in  Council  may  from  time  to 
time  appoint  a  referee  for  the  purpose  of  the  drainage  laws. 

The  person  so  appointed  shall  be  deemed  to  be  an  c^cer 
of  the  High  Court,  sec.  88  (2),  and  he  shall  hold  office  by  the 
same  tenure  as  an  official  referee  under  the  Judicature  Act. 

The  Drainage  Eeferee,  therefore,  while  an  officer  of  the 
High  Court  and  holding  his  office  by  the  same  tenure  as  an 
official  referee,  is  an  officer  specially  appointed  for  the  ad- 
ministration of  the  drainage  laws,  and  his  powers  as  Drain- 
age Eeferee  are  specified  and  defined  in  sec.  89,  inter  alia, 
sub-sec.  (1).  He  shall  have  the  powers  of  an  official  referee 
under  the  Judicature  and  Arbitration  Acts,  and  of  arbitrator 
under  any  former  enactments  relating  to  drainage  works, 
and  he  is  substituted  for  such  arbitrator. 

If,  however,  he  is  not  one  of  those  officers  who  is  ex  officio 
an  official  referee  under  sec.  141  (1)  of  the  Judicature  Act,  and 
has  not  been  appointed  as  such  by  the  Lieutenant-Governor 
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Tinder  sec.  141  (2),  I  do  not  see  how  he  can  be  regarded  as  an 
oflScial  referee  under  that  Act,  merely  because  he  happens  to 
be  a  different  kind  of  referee  and  oflScer  of  the  High  Court 
under  another  Act,  with  special  powers  incidental  to  the  ex- 
ercise of  his  jurisdiction  under  that  Act  Rule  12  of  the 
Judicature  Act,  referred  to  in  the  judgment  below,  which 
provides  that  all  officers  of  the  High  Court  shall  be  auxiliary 
to  one  another  for  the  purpose  of  promoting  the  convenient 
and  speedy  administration  of  business,  does  not  seem  to  me 
to  advance  the  argument  in  favour  of  the  Drainage  Referee 
being  an  official  referee,  because,  whatever  may  be  his  powers 
as  Drainage  Referee,  for  the  purpose  of  the  Drainage  Act,  the 
sole  question  is  whether  he  is  an  ofl&cial  referee  within  the 
meaning  of  the  Judicature  Act  and  Arbitration  Act,  to  whom 
references  may  be  made  in  invitum  under  the  latter  Act.  I 
cannot  agree  with  the  Court  below  in  holding  that  "  an  ofl&cial 
referee  is  ofl&cial  only  in  the  sense  of  being  an  ofl&cer  of  the 
Court.'*  He  is  an  official  referee  by  virtue  of  an  appointment 
to  that  office,  or  ex  officio  as  being  the  holder  of  another  speci- 
fied office.  All  official  referees  are  officers  of  the  Court,  but 
it  does  not  follow  that  all  referees  who  are  officers  of  the  Court 
are  official  referees.  If  it  did,  a  special  referee  would,  by 
virtue  of  sec.  30  (1)  of  the  Arbitration  Act,  be  an  official 
referfee. 

Section  8,  sub-sec.  22,  of  the  Interpretation  Act  is  also 
relied  upon  in  the  judgment  below.  I  do  not  think  it  neces- 
sary to  quote  it,  but* it  can  have  no  application  unless  the 
Drainage  Referee  is  ex  officio  or  by  appointment  an  official 
referee. 

Then  it  is  said  that  sec.  110  of  the  Drainage  Act  assumes 
that  the  Drainage  Referee  is  an  official  referee  to  whom  re-  , 
ference  may  be  made  under  sub-sec.  2  of  sec.  29  of  the  Arbi- 
tration Act.  The  answer  to  that,  again,  is,  that  his  status 
must  be  foimd  in  some  appointment  direct  or  ex  officio  as 
such.  The  section  (110)  is  not  one  dealing  with  his  juris- 
diction, but  with  appeals  from  his  decisions,  and  (if  this  part 
of  it  is  still  in  force  now  that  sec.  94  of  the  Act  has  been 
repealed  by  1  Edw.  VII.  ch.  30,  sec.  5)  it  may  embrace  the 
case  of  a  decision  or  report  of  the  referee  acting  as  special 
referee  by  consent  of  parties.     It  goes  no  further. 

The  jurisdiction  of  the  Drainage  Referee  appears  to  me 
to  be  limited  to  the  administration  of  proceedings  under  the 
Drainage  Act.  The  powers  conferred  upon  him  are  incident 
to  that  jurisdiction.  The  repeal  of  sec.  94  emphasizes  this. 
As  that  section  stood  in  the  revised  statutes  there  was  express 
authority  to  refer  just  such  a  case  as  this  to  him.    If,  as  I 
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tfkiiik^  he  is  not  an  official  referee,  that  power  no  longer 
^exists.  I  am  therefore  of  opinion  that  the  order  of  the 
Divisional  Court  is  wrong  and  ought  to  be  reversed  and  the 
judgment  of  Meredith,  C.J.,  restored.     Costs  follow. 


Winchester,  Master.  December  26th,  1902. 

chambers. 

MORRISON  V.  MITCHELL. 

Trade  Mark — Infringement— Statement  of  Claim— Partieularg. 

Application  by  defendants  for  further  and  better  par- 
ticulars. 

C.  A.  Masten,  for  defendants. 
Grayson  Smith,  for  plaintiffs. 

The  Master: — The  action  was  brought  for  the  alleged 
infringement  of  a  trade,  mark,  and  by  order  made  on  31st 
October,  1902,  the  plaintiffs  were  directed  to  furnish  par- 
ticulars of  their  statement  of  claim  as  follows: —  (a)  of  the 
names  and  addresses  of  the  persons  to  whom  the  defendants 
had  sold  goods  marked  with  the  trade  mark  in  question; 
(b)  of  the  acts  of  infringement;  (c)  of  the  character  of  the 
trade  mark  claimed;  (d)  of  the  acts  of  trespass  on  plaintiffs' 
goods,  rights,  and  property.  The  particulars  furnished  be- 
gan by  stating  that  the  particulars  ordered  were  set  forth  as 
fully  as  practicable  in  the  paper  served,  in  the  examinations 
for  discovery,  and  in  the  examination  of  ten  witnesses  for 
defendants  on  commission,  all  of  which  were  in  possession  of 
defendants'  solicitors,  and  proceeded  to  state  in  compliance 
with  (a)  that  these  names  and  addresses  appeared  in  the 
defendants'  books,  of  which  plaintiffs  had  no  personal  know- 
ledge and  defendants  had.  This  statement  is  insufficient^ 
in  the  absence  of  an  affidavit  that  the  particulars  ordered 
are  not  at  present  within  plaintiffs'  knowledge.  As  to  (b) 
the  plaintiffs  have  furnished  so-called  particulars  wider  than 
the  statement  of  claim,  whereas  dates  and  places  should  have 
been  set  out.  As  to  (c)  the  form  and  manner  of  using  and 
applying  a  fraudulent  imitation  of  plaintiffs'  alleged  trade 
mark  to  secure  the  benefit  of  plaintiffs'  property  and  reputa- 
tion, should  be  stated.  As  to  (d)  the  particulars  furnished 
arc  sufficient. 

Order  accordingly.     Costs  to  defendants  in  the  cause. 
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TRIAL."" 

MAJOR  V.  McGregor. 

Libel  —  P08P^!ard  —  Word^  of  Douptful  Signification  —  Innuendo  — 
Necessity  for  Shewing  Sense  in  whieh  Words  Understood. 

Actioi^  for  libel  tried  at  Cornwall  with  a  jury.  The- 
libel  complained  of  was  contained  in  a  post-card  sent  bjr 
defendant  to  plaintiff  through  the  post,  carried  home  by 
plaintiffs  father,  who  was  unable  to  read,  and  by  him  handed 
to  plaintiffs  wife,  who  read  it  aloud  to  plaintiff.  No  other  wit- 
ness was  called,  who  ever  saw,  or  read,  or  heard  read,  the  post- 
card. The  plaintiff  had  told  defendant  ttiat  one  Jack  Sulli- 
ran  should  pay  certain  taxes,  and  defendant  wrote  to  plain- 
tiff on  the  post-card:  "I  saw  Jack  Sullivan  this  morning 
and  he  said  make  the  S.  B.  pay  it."  The  libel  alleged  was 
that  the  letters  "S.  B."  were  intended  to  convey  an  offensive  - 
epithet  reflecting  upon  plaintiff's  parentage. 

G.  I.  Gogo,  Cornwall,  for  plaintiff. 

D.  B.  Maclennan,  K.C.,  for  defendant. 

Britton,  J.: — It  is  doubtful  whether  if  the  words  sug- 
gested in  plaintiff's  innuendo  were  written  out  in  full,  they 
would  be  libellous.  They  are  words  of  abuse,  but  are,  as 
often  used,  absolutely  meaningless,  no  one  understanding 
them  to  really  impute  anything  against  the  character  of  the 
mother,  or  as  being  a  statement  of  a  fact.  But,  even  assum- 
ing the  libellous  character  of  the  innuendo,  if  written  in  full, 
there  was  no  libel  here,  the  letters  not  being  actionable  in 
their  natural  signification,  and  plaintiff  having  failed  to 
prove  the  innuendo,  not  having  shewn  that  the  letters  were 
in  fact  understood  in  the  sense  alleged:  Macdonald  v.  Mail 
Printing  Co.,  32  0.  R.  168,  169,  2  0.  L.  R.  278;  Huber  v. 
Crookall,  10  0.  R.  475. 

Action  dismissed  with  costs. 


December  26th,  1902. 

DIVISIONAL  court. 

WALTOX  V.  WELLAND  VALE  MFG.  CO. 
Master    and    Servant — Injury    to    Servant  —  Factory  ^  Negligence- 
Findings  of  Jury  —  Finding  of  Judge  —  Consent  —  Notes  of 
Evidence. 

Motion  by  plaintiffs  to  set  aside  verdict  and  judgment 
for  defendants  in  an  action  to*recover  damages  for  the  death 
of  the  husband  of  the  adult  plaintiff  and  father  of  the  infant 
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plaintiffs,  tried  before  Meredith,  C.J.,  and  a  jury  at  Ham- 
ilton, and  for  a  new  trial.  The  death  was  caused  by  injuries 
received  in  the  defendants'  bicycle  factory,  ttie  deceased  being 
in  the  employment  of  defendants  as  a  workman  therein.  The 
plaintiffs  alleged  negligence  on,  the  part  of  defendants.  The 
jury  found  that  defendants  were  guilty  of  negligence  in  not 
seeing  that  pulleys  of  proper  size  were  used  for  the  grind- 
stone, the  breaking  of  which  was  the  cause  of  the  injuries, 
but  also  found  that  deceased  had  been  negligent  in  not  refus- 
ing to  make  use  of  the  insufficient  pulley  provided  by  defend- 
ants. The  trial  Judge  also  made  a  further  finding  pursuant 
to  a  consent  which  he  understood  was  given  by  counsel;  and 
upon  the  findings  dismissed  the  action. 

J.  W.  Nesbitt,  K.C.,  for  plaintiffs. 

P.  D.  Crerar,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.),  was  delivered  by 

Street,  J.: — ^As  the  notes  of  evidence  do  not  shew  any 
acceptance  by  plaintiffs'  counsel  of  the  suggestion  that  the 
Judge  should  make  further  findings,  it  will  be  safer  to  treat 
the  case  as  depending  upon  the  findings  of  the  jury.  The 
judgment  upon  the  finding  as  to  contributory  negligence, 
read  in  the  light  of  the  evidence  and  charge,  was  right.  Fur- 
ther, upon  the  uncontradicted  evidence,  no  right  in  plain- 
tiffs to  recover  appeared,  and  no  question  remained  to  leave 
to  the  jury.  Their  finding  that  defendants  were  negligent 
was  founded  upon  a  misconception  of  defendants'  duty. 

Appeal  dismissed  with  costs. 


Moss,  C.J.O,  December  26th,  1902. 

C.A. — CHAMBERS. 

I  Mcdonald  v.  sullivan. 

!  Leave  to  Appeal — Attachment  of  Debts— 8maU  Amount  Involwd. 

Application  by  judgment  debtors  for  leave  to  appeal  from 
order  of  a  Divisional  Court,  ante  784,  reversing  order  of 
Street,  J.,  ante  723,  and  restoring  order  of  Master  in 
Chambers,  ante  721,  which  made  absolute  an  order  of  attach- 
ment and  garnishing  summons. 

L.  V.  McBrady,  K.C.,  for  applicants. 

W.  A.  Skeans,  for  judgment  creditor. 

Moss,  C.J.O. : — ^No  suflicient  reasons  are  shewn  for  al- 
lowing the  appeal,  the  amount  in  question,  exclusive  of  costs, 
!  being  only  $152.     Justice  seems  to  have  been  done  by  the 

Master^s  order. 

Motion  dismissed  with  costs. 
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Falconbridge,  C.J.  December  27th,  1902. 

TRIAL. 

BODWELL  V.  McNIVEN. 

Bpecifio  Performance— Contract  for  Bale  of  Landr—Part  Performance 

—Evidence  of  Acts  Constituting, 

Action  for  specific  performance  of  a  contract  for  the  sale 
and  purchase  of  land. 

J.  C.  Hegler,  K.C.,  and  J.  H.  Hegler,  IngersoU,  for 
plaintiff. 

J.  M.  McEvoy,  London,  and  J.  L.  Paterson,  Ingersoll, 
for  defendant. 

Falconbridge,  C.J.: — Possession  is  part  perfonnande 
both  by  and  against  the  stranger  and  the  owner:  Fry  on 
Specific  Performance,  3rd  ed.,  sec.  604.  Upon  the  evidence, 
the  character  of  the  acts  done  was  sufficient  to  constitute  part 
performance.  Usual  judgment  for  plaintiff  for  specific  per- 
formance with  costs. 


Meredith,  C.J.  December  29th,  1902. 

chambers.  > 

ANTHONY  V.  BLAIN. 

Pleading  —  Statement  of  Claim  —  Delivery  of  Amended  Pleading  — 
Time—NeceaHty  for  Leave  or  Consent— Rules  2S6,  SOO— Order 
Validating  Delivery— Terms— Stay  of  Proceedings— Payment  of 
Costs, 

Appeal  by  plaintiff  from  order  of  local  Judge  at  Bramp- 
ton determining  that  an  amended  statement  of  claim  de- 
livered by  the  plaintiff  (without  leave  having  been  obtained 
to  amend  and  without  defendant's  consent)  was  irregularly 
delivered,  contrary  to  Eule  300,  but  allowing  the  amended 
statement  of  claim  to  stand,  and  directing  plaintiff  to  deliver 
particulars  of  certain  paragraphs  of  it  within  ten  days,  and 
precluding  him  from  giving  evidence  at  the  trial  in  support 
of  the  charges  in  respect  of  which  particulars  were  ordered, 
ir»  default  of  their  being  delivered  as  directed  by  the  order, 
and  also  directing  the  plaintiff  to  pay  the  costs  of  the  mo- 
tion, together  with  the  costs  of  the  proceedings  rendered 
unnecessary,  and  the  costs  thrown  away  by  reason  of  plain- 
tiff having  delivered  the  amended  statement  of  claim,  ex- 
tending the  time  for  delivery  of  the  statement  of  defence 
until  six  days  after  the  delivery  of  the  particulars  and  pay- 
ment of  the  costs  directed  to  be  paid,  and  staying  the  pro- 
ceedings in  the  action  until  the  particulars  should  be  de- 
livered and  the  costs  paid. 
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The  action  was  for  criminal  conversation,  and  after  de- 
livery of  the  statement  of  claim  an  order  for  particulars  was 
made  and  the  time  for  delivering  the  defence  was  extended 
until  the  expiry  of  six  days  after  the  delivery  of  the  particu- 
lars. Before  this  period  had  elapsed,  and  before  any  state^ 
ment  of  defence  had  been  delivered,  and  more  than  four 
weeks  after  the  appearance,  the  plaintiff,  without  leave  and 
without  the  defendants  consent,  delivered  an  amended  state- 
ment of  claim,  and  the  order  appealed  from  was  made  on 
the  motion  of  defendant  to  set  aside  the  amended  pleading 
tor  irregularity. 

W.  E.  Middleton,  for  plaintiff. 

W.  E.  Eiddell,  K.C.,  for  defendant. 

Meredith,  C.J. : — I  am  of  opinion  that  the  local  Judge 
correctly  interpreted  Eule  300,  and  that  the  delivery  of  the 
amended  statement  of  claim  was  irregular.  The  Eule  pro- 
vides that  "  the  plaintiff  may,  without  leave,  amend  his  state- 
ment of  claim  once  before  the  expiration  of  the  time  limited 
for  reply  and  before  replying,  or,  where  no  defence  is  deliv- 
ered, before  the  expiration  of  four  weeks  from  the  appear- 
ance of  the  defendant  who  last  appears.^^  The  first  branch 
0/  the  Eule  applies  where  a  statement  of  defence  has  been 
delivered,  and  gives  plaintiff  the  right  to  amend  without 
leave  within  three  weeks  after  defence  unless  he  has  delivered 
his  reply.  The  time  for  delivering  the  reply  is  regulated  by 
Eule  256,  and  it  is  to  the  provisions  of  that  Eule  that  refer- 
ence is  made  in  the  earlier  part  of  Eule  300;  but  where  no 
defence  is  delivered  according  to  the  provisions  of  the  Eule, 
the  plaintiff,  to  be  entitled  to  avail  himself  of  it,  must  amend 
his  statement  of  claim  within  four  weeks  from  the  appear- 
ance of  the  defendant  who  last  appears.  The  language  of  the 
Eule  is  explicit,  and  there  is  no  escape  from  the  conclusion 
that  it  operated  to  render  the  amended  statement  of  claim 
irregular. 

The  terms  imposed  as  the  condition  upon  which  tiie 
amended  pleading  was  allowed  to  stand  were,  however,  too 
onerous.  It  was  not  reasonable  to  provide  that  proceedings 
in  the  action  should  be  stayed  until  the  costs  should  be  paid. 
The  stay  of  proceedings  in  default  of  payment  should  have 
been  limited  to  proceedings  on  the  additional  charges  intro- 
duced into  the  statement  of  claim  by  the  amendment,  and  it 
would  not  have  been  unreasonable  to  have  provided  that  in 
case  of  default  in  payment  of  the  costs  within  a  named  time 
the  amendments  should  be  stricken  out.  See,  as  to  the  ques- 
tion of  staying  proceedings  for  non-payment  of  costs.  Be 
Wickham,  35  Ch.  D.  272;  Graham   v.    Sutton   Garden  Co., 
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X1897]  2  Ch.  367.  It  was  objected  by  defendant  that  plain- 
tiff had^bj  deliyeTing  particulars  of  the  amendment  state- 
ment of  claim  pursuant  to  the  order  appealed  against^  pre- 
cluded himself  from  appealing.  This  objection  is  not  well 
founded.  Mere  compliance  with  the  terms  imposed  in  an 
order  by  the  party  to  whom  an  indulgence  is  granted  on 
terms,  does  not  preclude  him  from  moving  against  the  order: 
Anlaby  v.  Praetorius,  20  Q.  B.  D.  764;  Hewson  v.  Macdonald^ 
32  C.  P.  407 ;  Duffy  v.  Donovan,  14  P.  B.  169. 

Appeal  allowed  and  paragraph  7  of  the  order  to  be 
stricken  out,  and  the  following  substituted,  that  until  pay- 
ment of  the  costs  further  proceedings  on  the  charges  intro- 
duced by  the  amendment  be  stayed,  or,  at  the  defendant's 
option,  that  if  these  costs  are  not  paid  within  one  month 
xifter  taxation,  the  amendments  be  struck  out.  Costs  of  ap- 
peal to  be  costs  in  the  cause. 


Brixton,  J.  December  29th,  1902. 

WEEKLY  COURT. 

KING  V.  CITY  OF  TORONTO. 

Municipal  Corporationr—PotDer  of  Council  to  Submit  Question  to 
Electors— Propo&ed  Expenditure  of  Money  for  Sanitarium— Inten- 
tion to  Apply  to  Legislature— Vague  and  Unsatisfactory  Question 
—Injunction. 

Motion  by  plaintiff  to  continue  an  injunction  restraining 
defendants  from  submitting,  at  the  annual  municipal  elec- 
tion on  the  6th  January,  1903,  to  the  electors  of  the  city  of 
Toronto  qualified  to  vote  on  money  by-laws,  the  question: 
*'  Are  you  in  favour  of  the  city  contributing  $60,000  towards 
the  establishment  of  a  sanitarium  for  the  treatment  of  resi- 
dents of  Toronto  suffering  from  consumption?'* 

W.  Nesbitt,  K.C.,  and  J.  H.  Denton,  for  plaintiff. 

J.  S.  Fullerton,  K.C.,  and  W.  C.  Chisholm,  for  defend- 
ants. 

Britton,  J.: — ^There  is  nothing  in  the  Municipal  Act 
permitting  the  council  to  take  a  plebiscite,  and  there  is  no 
express  prohibition  against  its  doing  so.  If  any  advantage 
to  the  citizens  at  large  could  accrue  from  such  answers  as  the 
electors  may  choose  to  give,  the  Court  would  be  slow  to  inter- 
fere at  this  stage.  The  ballots  have  been  printed,  and,  as 
there  is  to  be  a  vote  taken  on  a  money  by-law,  very  little,  if 
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any,  additional  expense  will  be  incurred.  On  the  other 
hand,  no  actual  harm  will  result  from  allowing  the  questions 
to  be  answered.  The  avowed  purpose  is  to  inform  the  Legis- 
lature  of  the  result,  and,  if  the  answers  are  favourable,  to  use 
the  result  as  an  argument  in  attempting  to  obtain  for  the  city 
the  power,  which  it  has  not  at  present,  of  making  the  con- 
tribution of  $50,000,  without  submitting- a  by-law  to  the  peo- 
ple. Many  electors  may  be  in  favour  of  such  a  contribution 
'  upon  definite  conditions.  The  answers,  to  be  of  any  value, 
would  have  to  be  made  to  several  further  questions,  e.g.,, 
"  Where  is  the  sanitarium  to  be  erected  ?"  "  At  what  cost  ?" 
"  Is  the  sanitarium  to  be  established  by  an  individual  or  a 
company  ?"  "  Is  the  $50,000  to  be  given  in  aid  of  such  an 
institution  when  established,  or  is  the  sanitarium  to  be  estab- 
lished by  the  city  alone?"  It  will  be  time  enough  to  answer 
the  question  when  a  carefully  prepared  by-law  is  submitted 
giving  all  necessary  information  and  safe-guarding  the  grant. 
Helm  V.  Town  of  Port  Hope,  22  Gr.  273,  followed.  Davis 
V.  City  of  Toronto,  16  0.  R.  33,  distinguished.  Darby  v^ 
City  of  Toronto,  17  0.  R.  661,  referred  to. 

Injunction  continued  till  the  trial.  If  plaintiff  does  not 
seek  in  the  action  any  other  relief,  the  motion  may  be  turned 
into  a  motion  for  judgment,  and  judgment  will  be  for  plain- 
tiff for  a  final  injunction  with  costs. 


Falconbridge,  C.J.  December  29th,  1902^ 

TRIAL. 

MATHEWS  V.  MATHEWS. 

Part itionr— Expensive  Proceedings—Leave  to  Proceed  toith  Previous 

Action — Terms, 

Action  for  partition,  tried  at  Sandwich. 

A.  H.  Clarke,  K.C.,  for  plaintiff  and  certain  defendants. 

D.  R.  Davis,  Amherstburg,  and  F.  H.  A.  Davis,  Amherst- 
burg,  for  the  other  defendants. 

Falconbridge,  C.J.: — The  defendant  Mary  Mathews 
has  not  established  her  claim  to  the  land  by  length  of  posses- 
sion. But  there  are  many  other  questions  involved,  and  these^ 
expensive  proceedings  might  easily  have  been  avoided,  there 
having  been  very  little  in  dispute  between  the  parties  when 
the  proceedings  were  initiated.     On  payment  by  plaintiff  to- 
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defendant  Mary  MathewB  of  two-thirds  of  her  solicitor's  bill 
in  the  former  action  (as  per  agreement),  plaintiff  will  be 
entitled  to  go  on  with  the  proceedings  for  partition  in  the 
Master's  office  as  from  the  27th  June,  1901,  when  the  Master 
made  his  report  or  memorandum.  Plaintiff  may  have  this 
bill  taxed  at  his  own  expense.    No  costs  of  this  action. 


OsLER,  J.A.  December  29th,  1902. 

C.    A. — CHAMBERS. 

BENTLEY  v.  MUEPHY. 

Leave  to  Appeal  —  Appeal  as  of  Right  on  One  Branch  —  Amount 

Involved—Divergence  of  Judicial   Opinion. 

Motion  by  plaintiffs  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (ante  726)  varying  the  judgment  of  Brit- 
ton,  J.,  (ante  273).  The  result  of  the  order  of  the  Divi- 
sional Court  was*  that  on  the  defendant  Craig's  appeal  the 
judgment  at  the  trial  was  reversed,  and  the  action  dismissed 
as  against  him  altogejbher,  and  that  on  the  plaintiffs'  appeal 
the  judgment  refusing  specific  performance  was  affirmed, 
though  on  a  different  ground  from  that  on  which  it  was  rested 
by  the  trial  Judge. 

L.  G.  McCarthy,  K.C.,  for  plaintiffs. 

J.  J.  Foy,  K.C.,  and  T.  Mulvey,  K.C.,  for  defendants. 

OsLER,  J.A. : — The  plaintiffs  need  no  leave  to  appeal 
from  the  order  of  the  Divisional  Court  on  the  defendant 
Craig's  appeal,  and  varying  the  judgment  against  the  defen- 
dant Murphy,  and  this  being  so,  and  the  subject  matter  of 
the  action  being  a  piece  of  property  of  the  value  of  at  least 
$5,000,  and  considering  the  great  divergence  of  judicial 
opinion  in  respect  of  the  rights  of  the  parties,  and  the  way 
in  which  the  ultimate  judgment  has  been  arrived  at,  the 
plaintiffs  should  have  leave  to  appeal  from  the  order  dismiss- 
ing their  own  appeal  to  the  Divisional  Court.  This  is  a 
stronger  case  for  granting  leave  than  was  made  in  Kidd  v. 
Harris,  3  0.  L.  R.  277.  Collateral  objections,  such  as  delay 
in  the  conduct  of  the  action,  are  irrelevant.  The  plaintiffs 
must  give  security  in  $400  for  the  costs  of  the  appeal.  Mo- 
tion to  quash  appeal  refused.  Costs  of  all  to  be  costs  in  the 
cause. 
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Brixton,  J.  December  30th,  1902. 

TRIAL. 

GROSSMAN  V.  CANADA  CYCLE  CO. 

A^oftyright— Newspaper  Frinted  in  United  States— Copffright  t»  Eng- 
land— Application  of   Imperial  Statutes — **  First  Publication/' 

Action  for  damages  for  the  infringement  of  the  alleged 
<jopyright  of  plaintiifs  in  a  journal  called  the  "  Cycling 
■Gazette,"  and  in  an  article  intituled  "  The  Boosters^  Club '' 
published  in  that  gazette.  The  article  was  written  for  plain- 
tiffs by  one  Charles  W.  Hears,  was  paid  for  by  them,  and  was 
published  by  them  at  Cleveland,  Ohio,  in  the  issue  of  the 
Cycling  Gazette  dated  18th  October,  1900.  On  the  first  page 
of  that  issue  was  printed  the  following  notice:  "Copyright 
applied  for,  1900,  by  Emil  Grossman  and  Bro.  All  rights 
reserved."  The  plaintiffs  claimed  copyright,  and  alleged  that 
on  29th  August,  1901,  their  cop3nright  in  the  Cycling  Gazette 
and  in  its  issue  of  18th  October,  1900,  and  in  the  article 
referred  to,  were  duly  registered  at  Stationers'  Hall,  pur- 
suant to  5  &  6  Vict.  ch.  45  (Imp.).  This  registration  was 
for  the  purpose  of  bringing  the  present  action,  as  required 
by  sec.  24  of  that  Act.  At  the  time  of  registration  the 
Cycling  Gazette  was  published  at  New  York.  The  defend- 
ants published  the  axticle  in  question  on  the  23rd  March, 
1901,  at  Toronto,  in  a  paper  called  "  The  Assistant  Man- 
ager ^' — ^a  paper  not  issued  regularly,  but  only  to  the  toide 
and  to  agents  in  England.  The  defendants  denied  the 
registration  of  the  alleged  copyright,  denied  that  the  article 
was  subject  to  cop3nright  as  against  defendants,  and  said  that, 
as  plaintiffs  were  not  British  subjects,  and  as  they  resided 
outside  the  British  dominions,  the  Imperial  Act  did  not 
confer  any  copyright  upon  tiiem.  They  further  said  that 
'•'The  Assistant  Manager ''  was  issued  gratis,  and  ihat  in 
good  faith  this  article  was  published  therein;  that  its  publi- 
cation ceased  in  the  spring  of  1901 ;  that  plaintiffs  sustained 
no  damage  by  defendants*  publication;  but,  to  cover  any 
technical  infringement,  and  without  admitting  any  liability, 
they  paid  $1  into  Court 

C.  D.  Scott,  for  plaintiffs. 

E.  B.  Eyckman  and  C.  W.  Kerr,  for  defendants. 

Britton,  J.: — If  plaintiffs'  journal  comes  under  the 
definition  of  "  book  *Mn  5  &  6  Vict.  ch.  45,  sec.  2,  the  plain- 
tiffs are  out  of  Court  because  of  the  enactment  of  7  Vict.  ch. 
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12,  sees.  19,  20,  which  restricts  copyright  in  any  book  first 
published  outside  of  Her  Majesty's  dominions  to  such  right 
as  a  person  may  have  become  entitled  to  under  the  last  men- 
tioned Act.  The  plaintiffs  have  brought  their  action  on  the 
assumption  that  7  Vict  ch.  12  does  not  apply,  and  they  seek 
to  recover  under  6  &  6  Vict.  ch.  45.  The  "  Cycling  Gazette ''" 
is  within  the  wording  of  sees.  18  and  19  of  the  last  men- 
tioned Act.  Section  24  does  not  apply  to  cases  within  sees. 
18  and  19,  so  any  objection  to  form  or  particulars  of  regis* 
tration  at  Stationers'  Hall  is  not  open  to  defendants :  May- 
hew  V.  Maxwell,  IJ.  &  H.  312 ;  Cox  v.  L.  &  W.  Co.,  L.  E.  9 
Bq.  324.  If  sec.  24  does  not  apply  to  cases  within  sees.  18 
and  19,  then  sec.  16  does  not,  so  the  statement  of  defence  i& 
suflBcient  to  let  in  any  matter  of  defence  disclosed  by  the 
evidence:  Coote  v.  Judd,  23  Ch.  D.  727.  To  entitle  plain- 
tiffs to  British  copyright,  there  must  be  "  first  publication  ^^ 
of  the  paper  containing  the  article  in  question,  in  the  United 
Kingdom.  This  plaintiffs  have  failed  to  establish.  It  is  not 
in  dispute  that  the  plaintiffs'  paper  containing  the  article  in 
question  was  actually  printed  and  published  in  Cleveland, 
Ohio,  on  the  18th  October,  1900.  The  only  publication  by 
plaintiffs  in  the  United  Kingdom  was  by  posting  numbers  tO' 
subscribers  in  England,  and  particularly  by  posting  to  the 
plaintiffs'  agent  in  London,  England.  Even  if  it  be  assumed 
that  persons  in  England  received  the  paper  in  due  course  of 
post,  subscribers  in  the  United  States  would  be  in  possession 
of  their  copies  days  in  advance.  This  is  not  a  question  of 
how  far,  as  a  matter  of  contract  or  for  any  purpose,  the  post 
office  department  of  one  country  can  be  considered  the  agent 
for  persons  In  another  country  to  whom  papers  are  addressed; 
it  is  purely  a  question  of  "  first  publication  in  England,"  or 
at  least  simultaneous  publication  in  England  and  the  United 
States.  A  paper  printed  and  published  in  the  United  States 
and  posted  there  to  subscribers  both  in  that  country  and  in 
England  cannot  be  held  to  be  first  published  in  England. 

Judgment  for  defendants. 


Palconbridge,  C.J.  December  30th,  1902. 

TRIAL. 

CHEVALIEE  v.  TREPANNIER. 

Title  to  Land — Declaration  —  Pleading  —  PoasesHan  —  Statute  of 
Limitations— Tenancy  hy  the  Curtesy  —  Devolution  of  Estates 
Act— Improvements. 

Action  by  the  purchaser  of  the   interests   of   six   of  the 
eleven  children  fit  a  deceased  intestate,  owner  of  certain  land& 
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in  the  township  of  Tilbury  North,  for  a  declaration  that 
plaintiff  i&  entitled  to  possession  of  tiie  lands  in  common  with 
other  persons  entitled,  and  for  mesne  profits.  Defendant, 
husband  of  deceased  intestate  owner,  alleged  that  he  took 
possession  of  the  land  in  1856,  and  shortly  after  his  marriage 
to  deceased,  when  it  was  wild  land,  and  improved  it  perman- 
ently, and  that  he  (being  an  illiterate  man)  had  the  inden- 
ture under  which  plaintiff  claims  explained  to  the  effect  that 
he  (defendant)  was  to  be  the  grantee  thereunder,  and  that 
he  has  always  so  believed,  until  recently.  Defendant  claimed 
at  all  events  as  tenant  by  the  curtesy,  but  if  otherwise  deter- 
mined then  a  lien  on  the  lands  to  the  extent  that  the  value 
thereof  has  been  enhanced  by  his  improvements. 

A.  H.  Clarke,  K.C.,  for  plaintiff. 

Solomon  White,  Windsor,  for  defendant. 

Falconbridge,  C.J. : — The  defendant  has  not  pleaded 
the  Eeal  Property  Limitation  Act,  and  should  not  now  be 
allowed  to  do  so,  even  if  it  could  avail  him,  against  his  de- 
ceased wife  and  his  children,  one  of  whom  only  became  of 
age  in  1899.     He  did  not  elect  under  the  Devolution  of  Es- 
tates Act,  sec.  4  (3),  within  six  months  after  his  wife's  deatii, 
to  take  an  interest  as  tenant   by   the  curtesy,   and  so  he  is 
bound  to  take  his  distributive  share.     Defendant's  claim  for 
improvements  may  properly  come  to   be  considered   when 
partition  is  sought  by  any  of  the  persons  entitled.    This  ac- 
tion is  now  practically  one  for  the  declaration  of  the  rights 
of  the  parties  thereto  as  between  themselves,  and  as  plaintiff, 
by  his  statement  of  claim  and  the  prayer  thereof,  rcognized 
no  right  at  all  of  defendant,  and  as  defendant  claimed  the 
whole  property,  it  is  not  a  case  for  costs.     Defendant  will  be 
declared  to  be  as  against  plaintiff  entitled  under  sec.  5  of  the 
Devolution  of  Estates  Act  to  one-third  of  the  property.    The 
children  are  entitled  to  the  remaining  two-thirds,  and  plain- 
tiff claims  to  be  entitled  to  eight  shares  out  of  eleven,  or 
eight-elevenths  of  the  residue,  but  there  can  be  no  declaration 
as  to  this  except  as  between  plaintiff  and  defendant,  because 
the  persons  whose  interests  plaintiff  says  he  has  acquired  and 
the  other  heirs  are  not  parties.     By  sec.  13  of  the  Act,  the 
real  estate  seems  to  have  been  vested  in  the  heirs  of  defend- 
ant's wife  since  December,  1892,  being  twelve  months  after 
the  death  of  the  intestate. 
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Meredith,  J.  December  31st,  1902. 

CHAMBERS. 

I 

Be  page. 

Will—Constructianr-Fund  for  Payment  of  DebtSt  Funeral,  atid  Tes- 
tamentary Expenses — Specific  Legacies. 

Motion  by  executors  of  will  of  James  Page,  under  Bule 
1)38,  for  an  order  determining  out  of  what  fund  mentioned 
in  the  will  should  be  paid  the  debts,  funeral,  testamentary, 
and  other  expenses  connected  with  the  administration  of  the 
estate  of  the  testator  and  incidental  thereto.  The  proper 
determination  of  the  question  raised  depended  upon  whether 
the  gifts  comprised  in  the  9th  clause  of  the  will  were  specific. 
It  was  admitted  that  the  other  gifts  were  specific,  and  that 
those  of  personalty  exhausted  the  whole  of  that  part  of  the 
estate.  Clause  9  was  in  part  as  follows:  "I  give,  devise, 
and  bequeath  unto  my  executors  hereinafter  named  all  the 
rest  and  residue  of  my  real  estate  upon  trust  to  permit  my 
said  wife  to  collect,  use,  and  enjoy  the  rents  arising  there- 
from for  her  own  use  for  the  period  of  one  year  from  my 
decease,  and  until  sales  thereof  shall  be  made  as  hereinafter 
specified,  and  at  the  expiration  of  one  year  from  my  decease 
or  at  the  death  of  my  wife,  whichever  event  shall  first  hap- 
pen, upon  the  further  trust  to  sell  and  absolutely  dispose  of 
the  same  as  soon  as  a  fair  price  •  .  .  can  be  obtained 
therefor,  and  out  of  the  proceeds  thereof  I  give  and  bequeath 
the  following  sums  which  I  direct  my  executors  ...  to 
pay  over  in  the  order  in  which  the  same  are  hereinafter 
named  to  the  following  institutions  or  charities.  .  .  . 
After  payment  of  said  sums  ...  I  give  and  bequeath 
the  balance  remaining  out  of  the  proceeds  of  said  sales  .  .  . 
to  be  equally  divided  among  .  .  .  the  children  of  my 
sister.^^ 

W.  T.  Evans,  Hamilton,  for  executors  and  widow. 

F.  W.  Harcourt,  for  infants. 

E.  F.  Lazier,  Hamilton,  for  Methodist  societies  interested 
under  the  will. 

George  S.  Kerr,  Hamilton,  for  other  charities. 

W.  A.  Logic,  Hamilton,  for  other  legatees. 

•  Meredith,  J.: — All  gifts  of  real  estate,  including  a 
residue,  are  necessarily  specific;  but  in  this  case  the  land  is 
not  given  to  the  beneficiaries,  but  to  the  executors  to  be  sold 
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by  them^  and  it  is  only,  out  of  the  proceeds  that  certain  lega- 
cies are  to  be  paid^  etc.  These  gifts  are  not  specific.  Page 
V.  Leapingwell,  18  Ves.  463,  and  cases  foUowmg  it,  distin- 
goished.  The  debts  and  funeral  and  testameiffluy  expenses 
should  be  paid  but  of  the  residue  of  the  proceeds  of  the  sale 
of  the  lands  provided  for  in  clause  9,  which  is  really  tiie 
residue  of  the  testator^s  whole  estate.  The  cases  do  not  re- 
quire that  these  debts  and  expenses  shall  be  considered,  in 
all  the  circumstances  of  the  case,  as  charged  upon  and  pay- 
able out  of  all  the  real  estate  given  to  the  executors :  Bailey  v. 
Bailey,  12  Ch.  D.  2^68;  In  re  Tanqueray-Williams  and  Lan- 
dau, 20  Ch.  D.  476.  The  testator's  intentions  to  be  gathered 
from  the  whole  will  are  in  accord  with  these  conclusions. 
The  declaration  affects  debts  and  funeral  and  testamentary 
expenses  only,  not  any  expenses  of  the  execution  of  the  trusts 
of  the  will  not  comprised  in  the  term  "  debts  and  funeral  and 
testamentary  expenses.''  Costs  of  all  parties,  those  of  the 
executors  as  between  solicitor  and  client,  to  be  paid  out  of  the 
same  residue. 
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